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May it pleaſe your. Mais,, 


Book treating profeſſedly of the 
law of the church, naturally ad- 
dreſſeth your Majeſty under your legal 25 
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DEDICATION. 


_ However inconſiderable the author 


may be in himſelf, or how imperfect 


ſoever his work may be in the execu- 


tion, he is imboldened to lay the ſame 
at your Majeſty's feet, from that re- 
gard which you have manifeſted in all 


your declarations and ens for the 8 


* ſubject matter. it contains. 5 


Law is the Rability of hs N 
40 the ſecurity of the ſubjects 1 in all 
that can as. dear to 8 in this world. 


— Mae) is deſcended beth” a 


race of princes, who made the law of 
the land the conſtant rule of their con- 


duct: and their reigns were Happy * and 
| proſperous. : 
5 In theſe our days, it is the glory of 
the Britiſh nation, that we have a King 
at our head, who excels every ſubject 


he hath, in publick virtue, love to our 
native country, reverence for its inſti- 
tutions 


6 


DE D ICATION. 


tutions and laws, and every emieble 
W gn e * 


SUPREMACY. is a word, which; : 
in different ages, hath conveyed differ 
ent meanings. In the times of our 
Saxon anceſtors, the king was the head 


and fountain of juriſdiction, as well 
ſpiritual as temporal; ; and the fame 


was exerted in the well governing the 
whole body of his people, both clergy 
and laity, according to the laws then 


in being. Supremacy might then be 


defined to be, the king's executive 
power circumſcribed by the laws of his | 
| Sn, | 


In pirocel of time, the lip of 
Rome (by means incredible,” if the 
facts did not evince it) uſurped an ab- 


fande ſovereignty in matters ſpiritual 
| within this kingdom. Then the ſupre- 
macy was, the pope's power to do what 


he liſted without controul; either as 
A 3 reaſon 
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reaſon dictated, or his intereſt guided, 
or his paſſions ſwayed. —I ſay, w/urp- 


ed; becauſe it was ſtrenuouſly oppoſed 
by the whole eſtate of the realm, the 


king, lords, and commons aſſembled 
in parliament. Vigorous laws were 
enacted; but for a Jong: time TOY 
JJ 77 4 5 be 


At 3 the 2 juriſdicion v was 


aboliſhed, and the king reſtored to his 


ancient eccleſiaſtical dignity and pre- 


eminence. But the princes of this 


realm in thoſe days, intoxicated (as it 


ſhould ſeem) with that exceſs of power 


which the pope had aſſumed, would 


needs underſtand it, that the ſame was 


not extinguiſhed, but only transferred 


from the popes unto themſelves: and 


they carried ſimilar notions into the ei- 


5 vil adminiſtration. This excited diſ⸗ 


L 


"0 in the end overturned the gorerament. 
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is the hearty prayer of 


DEDICATION. 


After ſeveral ſtruggles, the kingdom 
at laſt became ſettled into that regular, 
uniform, beneficial inſtitution, which 
ſhines forth in its full luſtre under your 
Majeſty's auſpicious influence, and ren- 
ders your Majeſty the delight of your 
ſubjects, and the envy of the whole 
earth. 


That your Majeſty may long lire to 
be a bleſſing to this church and nation, 


5 Your Majeſty's 
moſt bumble 
moſs faithful 


and obedient ſubje&. 


RI. BURN. 
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+ HE eccleſiaſtical law of England is com- 


1 


anded of theſe four main ingredients; 
the Civil law, the Canon law, the Common 
law, and the Statuts law. And from theſe digeſted 
in their proper rank and ſubordination, to draw out 
one uniform law of the church, is the purport of 
this book. N p; 85 
Where theſe laws do interfere and croſs each 
bother, the order of preference is this: The Civil 
law ſubmitteth to the Canon law; both of theſe to 
the Common law ; and all the three to the Statute law. 

So that from any one or more of theſe without 
all of them together, or from all of theſe together 
without attending to their comparative obligation; 
it is not poſſible to exhibit any diſtinct profpe& of 
the Engliſh eccleſiaſtical conſtitution. 8 4 


I. By the Crv1z law is meant, the law of the an- 
cient Romans; which had its foundation in the 
Grecian republicks, and received continual im- 
provements in the Roman ſtate during the ſpace 
of upwards of a thouſand years, and did not expire 
at laſt even with the empire it ſelf, 12 

For the diſtinct knowledge whereof, it is to be Duck de jure 
remembred, that after the aboliſhing of the regal Civili Rom. 
government at Rome, and the eſtabliſhment of the pages. By Uf; 
republick, they ſent three men into Greece, to col- eee Do. 
lect the laws of the Athenian and other Grecian mat: Har 
ſtates; and from theſe were compiled and digeſted riss) udtinian: 
by ten commiſſioners, well known by the name ok 1 
5 eue d . 


Cs 22. 


5 PN Ir nee 


the Decemviri, the laws of the twelve tables (fo cal- 
led from their being ingraved on twelve tables of 
braſs) : which were the firſt and principal founda- 
tion of the Roman law. ; 

To the twelve tables were added the Re/pon/a 
Prudentum, or, interpretation of the lawyers ; who 
accommodated the fame to the uſe and practice of 
their courts. And this was denominated, in con- 
tradiſtinction to the laws of the twelve tables, the 

jus non ſcriptum, or unwritten law: and having no 
| other name, began then to be called the cvi/ law; 
and is that which is ſtyled by Juſtinian the juriſpru- 
dentia media, becauſe it came, in between the-laws 
of the twelve tables and the Imperial conſtitutions. : 
Next to theſe were the Leges, or laws emphati- 
_ cally ſo called; becauſe they were enacted by the | 
whole body of the people, reckoning both the no- a 
bility and commonalty together: and this was par- ; 
ticularly, when a new caſe happened that was not 0 
provided for by the former laws; the conſuls on l 
this occaſion cauſed the people to be aſſembled to- 
gether, and informed them what the caſe was, and [ 
aſking their opinions, that is, putting it to the vote, © 
they decided the ſame according to the rules of J. 
equity as the matter appeared to them; and this t 
8 
d 


deciſion being made, was ever afterwards in the 
like caſes obſerved as a law. For after the abolition 
of the regal government, the magiſtracy was lodged 0 
with the people; one principal branch whereof is 


the power of making laws. 35 
Afterwards, the common people mutiny ing, upon 1 
ſome differences with the nobility, retired and ſepa- of 
rated themſelves from the nobility for ſome time; to 
and during this ſeceſſion they enacted laws oFtheir ft 
own, which were called Plebiſcita: and upon a re- th 
conciliation- with the nobility afterwards, it was 
agreed and conſented to, that theſe alſo ſhould have 8 
the force of law, and be obligatory upon the whole 5 
Roman people, the nobility as well as others. Hi 
ö | But 
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" Biit'on the daily increaſe of the Roman ſtate, it 
_ appearing almoſt impoſſible to aſſemble the whole 
body of the people, at leaſt without ſome tumulr 
and commotion; it was thought expedient, when- 
ever any new caſe aroſe, to truſt the ſenate with this 


wer: And when any new law was made by them, 


it was ſtyled Senatus-conſultum, or a decree of the 
| ſenate; and was, in like manner as the plebiſcita, 


incorporated into the Roman civil law. 


Furthermore, when the conſuls were abroad in 
the wars, to the end that the city might not be deſti- 
tute of governors during their abſence, the people 
created for themſelves two officers called Pretors ; 
and theſe had power given to them, of adding to, 
or ſupplying and correcting the civil law of the 


twelve tables; and were wont to propound certain 
edicts, which being approved by the people were 
incorporated into the civil law, and were called 
Jus prætorium, or the prætorian edicts. 

- Alfo the MAdiles curules in ſome caſes did eſtabliſh 


laws; but as their office, ſo alſo their edicts, were 


but for the year; and therefore at firſt they were 
called annual edits, until the time of the Cornelia 
law, which made them perpetual, and thenceforth 


they were called perpetual edits. Theſe were di- 
geſted and put into order by Salvius Julianus un- 
der the emperor Adrian, and illuſtrated by the 
commentaries of the Roman lawyers. 1 5 


Theſe were the component parts of the Roman 


civil law, whilſt their ſtate continued republican. 
After the government was transferred into the hands 


of the emperors, two other branches were added, 


to wit, the Conſtitutiones pnincipum, or Imperial con- 
ſtitutions, and the Ręſponſa prudentum, or anſwers of 
the lawyers. e 155 ER 


— 


For after the adminiſtration was by the lex regia 
granted by the people to Auguſtus; whatſoever the 


emperor. ordained by his epiſtle, or commanded by 
his edict or proclamation, or decreed on the cogni- 
ſance of any matter coming before him in judgment, 

| ad 


— 


had the force of a law, under the ſtyle and title of 
an Imperial conſtitution. And theſe conſtitutions 
were ſometimes called placita principum; becauſe 
they were ſuch as the prince or emperor was pleaſed 
to ordain according to his diſcretion. V 


Next to the Imperial conſtitutions, were the Re- | 
 ſponſa prudentum under the emperors. The reſpon/a 
ublick were 


prudentum during the times of the 
delivered without the ſanction of publick authori- 


ty, and made part (as was ſaid) of the jus non ſcrip- 


tum: But under the emperors after Auguſtus, no 


perſon was ſuffered to deliver anſwers concerning 


the law, but thoſe to whom the emperors gave 
commiſſion ; and to their anſwers the judges were 


obliged to conform. And theſe do conſtitute a 
„ of the jus ſcriptum, or written law. 992 


The imperial conſtitutions aforeſaid, in the ſpace 
of five hundred years, from Auguſtus to Juſtinian, 
grew to ſo immenſe a bulk, that the lawyer Grego- 
rius thought fit to make a digeſt thereof, from the 


time of Adrian, or (as others ſay) of Auguſtus, 
down to the reign of Diocleſian; and this he did 
by his own private authority; and from him the 


Gregorian code had its name and original. 

The ſecond code which we read of, was that of 
Hermogenes, who lived in the age of the Conſtan- 
tines; wherein were comprized all the Imperial 
conſtitutions of Claudius, Aurelius, Probus, Carus, 
, Carinus, and that vaſt number of conſtitutions made 

by Dioclefian and Maximian. 


The next code was that of the emperor Theodo- 


ius the younger, who cauſed the ſame to be com- 
piled after the manner of the foregoing codes ; 
containing the conſtitutions of the emperors from 
the time of Conſtantine down to Theodoſius's own 
reign : and this collection from him was called the 
 Theodefian code. . 8 


But in theſe three codes there was nevertheleſs ſo 


much confuſion, contradiction, and ſuperfluity; that 


Iuſtinian 


Fhenticks, to diſtinguiſh 


Juſtinian Judged a reviſal and correction thereof 
to be very neceſſar x. 1 
And therefore from theſe three codes of the 
Imperial conſtitutions, and alſo from ſuch new 
conſtitutions as had been made and publiſhed 
after the compiling of the Theodoſian code, 
the emperor Juſtinian cauſed a new code to be 
compiled, which from him was denominated the 
Fuſtinian code. Which code he afterwards cauſed 
to be reviſed and corrected in many particulars, 
and republiſhed; and is that code which we have 
„„ 4 % ot as ts 
After which he cauſed in like manner the 
reſponſa- prudentum, confiſting of ſome hundred 
volumes of the writings of the Roman lawyers, 
to be digeſted and abridged; and this he called 
the Digeſt or Pandef, as containing all the deciſions 
collected from the queſtions and reſolutions of the 
ancient Roman lawyers. eh vs | 
And from this digeft or pandect, and likewiſe | 
from his own code and other commentaries of the 
ancient lawyers, he cauſed alſo his book of 1n/ti- 
tutes to be compiled; which containeth the ele- 
ments of the Roman law, written in an elegant and 
eaſy flowing ſtyle. Un; art = 
.Laft of all he publiſhed his Novels; which 
Novels (novellz) were new conſtitutions made by 
Juſtinian himſelf after the publication of the other 
books; and theſe are ſometimes called the Au- 
them from fome other 
publications of conſtitutions of the ſuceeding 
emperors, which are not reſpected as of much 
authority. And generally, the whole civil law, in 
e at this day, is comprized in thoſe four books 
df Juſtinian; the Code, the Digeſt, the Inſtitute, 
and the Novels. | | 3 
The greateſt part of this iſland was governed 
wholly by the civil law for about three hundred 
and fixty years, from Claudius to Honorius; 
luring which time, ſome of the moſt eminent 
N 5 | : Roman 
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P.REF.ACE 


Roman lawyers, as Papinian, Paulus, and Ulpian, 


whoſe opinions and deciſions are: collected in the 


body of the civil law, did ſit in the ſeat of judg- 
ment in this nation. But after the declenſion of 


the Roman empire, the Saxon, Daniſh,,and Marr 


man cuſtoms took place: t. 
: Nevertheleſs, in after times, the ſame law again 
came to be of great repute within this kingdom ; ; 


particularly during all the time from the reign of 


ing Stephen to the reign of king dward the 
third, both incluſive. During which period, and 
at other times according as the ſtudy of the civil 
law preyailed, the judges and Profeſfors of, the 
common law had frequent recourſe to it, in caſes 
where the common law was either totally ſilent or 


defective. And thus we. ſee in the moſt ancient 


books of the common law, as Bracton, Thornton, 
and Fleta, that the authors thereof have tranſcrib- 
ed, one after another, in many Pee ße err 
words of Juſtinian's Inſtitutee. 

And there are ſome particular matters in which 
the civil law hath always been, and {till 1s allowed 
to be, the enly law in England, whereby they are 
to be decided; and the courts of juſtice, which 
have cognizance of thoſe! matters, do. proceed 
therein according to the rules and forms WP ue 
civil lay. 

Thus in the high court of admiralty . was 
eſtabliſhed about the time of king Edward the 


firſt), all cauſes civil and maritime are to be de- 


cided aceording to the civil law, and the maritime 
cuſtoms. 

Thus in the court of honour or chivalry, the 
lord high conſtable and earl marſhal, who are the 
Judges "thereof, are to proceed according to the 
civil law, as being the moſt proper law for de- 
ping all controverſies ariſing upon contracts made 


foreign countries, deeds of arms and of war 


out of the realm, and chings that pertain to war 
| 5 within 
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to war 
within 


within the realm, and other matters whereof that 


court hath the proper cognizance. _ / --, 
So alſo in the two antverſities : the courts which 
are there. held for determining ſuits to which the 


{ſcholars or members of the univerſities are par- 


ties, do proceed according to the rules of the civil 


law. 


The courts of equity alſo are in many things 
conformable to the rules of the civil law; of 


which the chief is, the high court of chancery. 


Their ſuits are commenced by petition or bill; 
witneſſes privately examined; and nothing is there 


determined by a jury of twelve men, but all the 
deciſions are made by the chancellor. And al- 
moſt all the chancellors, from Becket to Wolſey, 5 


that is to ſay, from the age next after the conqueſt 
until the age of the reformation, comprehending 
almoſt the whole time of the pope's domination 


within this realm, were eccleſiaſticks, well ſkilled 


CY 4% £ 


only ſerves to explain the canon law; but by the. 
practice of all ecclefiaſtical courts, it is allowed to 
come in. aid of and to ſupply the canon law, in 

caſes which-are there ore. And how neceſſary, 
and uſeful the civil law is in this reſpect, doth evi- 

dently appear from the commentaries of Lindwood ' 
and of John de Athon upon the provincial and 
„„ We nh 
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vii PREFACE. 


Duck de jur. II. The Canon law ſprang up out of the ruins 


Civ. Ro- of the Roman empire, and from the power of the 


Rille, vie, Roman pontiffs. When the ſeat of the empire 
* S VIEW | « : v f ch E 5 

of the Civil Was removed to l many of the Eu- 
and Eccl. ropean princes and ſtates fell of from the domi- 

| 3 nion of the emperors; and Italy amongſt the reſt. 
2 = 6 Pa. And the "biſhops of Rome, having been generally 
ET had in eſteem as preſiding in the capital city of 


the empire, began to ſet up for themſelves, and 
by degrees acquired a dig Sek dominion in Italy, 
and a ſpiritual dominion throughout Italy and al- 
moſt all the reſt of Europe. 3 


And thereupon the ſeveral princes and ſtates 


did willingly receive into the body of their own 
taws, the canons of councils, the writings. of the 
holy fathers, and the decrees and conftitutions of 


popes. . 


Concerning the canons of councils, it was eſta- 


bliſhed by Juſtinian himſelf, that the canons of the 


councils of Nice and of Conſtantinople, of the 
firſt council. of Epheſus, and of the council of 
Chalcedon, ſhould be obſerved for laws; and that 
their decrees, as to matters of faith and doc- 
trine, ſhould be eſteemed even as the holy ferip- 
tures. 5 eee ee 
After Juſtinian, the authority of carions made 
in general or provincial councils, and of the 
writings of the fathers, ſtill. prevailed; and the 
| beenden of eccleſiaſtical controverſies, which could 
not be drawn from the councils and the fathers, 
was ſought for from the Roman pontiffs, who writ 
anſwers to thoſe that conſulted them, in like man- 
ner as the Roman emperors; and their deter- 
minations were called re/cripts and decretal epiſtles, 
and obtained the force of laws. 
More particularly, of the canon law there are 
two principal parts, the Decrees and the De- 
5 | AG» BE. 42; 


1 "-The 


which Juſtinian 


r* RA CE. 


. e Degrees are eccleſiaſtical conſtitutions, made 
** the pope and cardinals;* at no man's ſuit. 
Theſe were firſt collected by Ivo, in the year 


An © And afterwards. poliſhed: and. perfected by 


Gratian, a monk of Bononla, in the Fear r 149. 
The Decretals are canonical epiſtles written by 


dhe; popes alone, or by the popes and cardinals, 


at the inſtance or ſuit of ſome one or more, ſor 
the ordering and determining of ſome matter in 


controverſy; and haye che authority of a law in 


themſelyes. 
Of the decretals there are three 1 The 


| Grſt collected by order of Gregory the ninth, about 
the year 1231. The ſecond by Boniface the eighth, 


about the year 1298. The third made by pope 
Clement, the fifth, and from hiin called the Cle- 
mentines, and publiſhed by him about the year 
1308. 

To theſe may be added the Extravagants of 
Jobn the twenty ſecond, and of ſome other bi- 
hops of Rome, whoſe authors or collectors are 
not known, and. are as novel conſtitutions unto the 
reſt. 

So that the popes did the ſame in the church, 

did in. the empire; they took or- 
der to have Gratian's decrees publiſhed in the 
manger. of the Pandect; the decreral epiſtles, like 
as the Code; the Extravagants i in the nature of Juſ- 
tinian's Novels ; and that nothing mighr be want- 
ing, Paul the fourth ordered an Inſtitute of the 


canon law to be written by John Lancellot, which 


was added to the body of the canon law, printed 
at Rome under Gregory the thirteenth. 
There were alſo. as many commentators on the 
canon, as on the civil law. | 
And thus both the civil and canon WE be- 
came in ſome conſiderable degree received throu gh- 


out:all Chriſtendom ; affording r mutual W aud or- 


nament to each other. 
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PREFACE. 


caſe happened, which was either not at all deter- 
mined in the civil law; or not expreſsly, but doubt- 
fully and obſcurely, and the ſame was plainly and 
clearly delivered in the canon law; the deciſion 


thereof was taken from the canon law: . And on 


the contrary, where in the canon law there was 
no direction, or the ſame was ambiguouſly or 
obſcurely expreſſed ; the deciſion thereof was taken 
from the civil law: And if in any caſe the civil and 
canon laws did interfere, and were contrary to 
each other; the civil law was to be obſerved in 
the civil law courts, and the canon law in the 
canon law courts ; the civil law within the em- 


peror's dominions, and the canon law within the 


ope's dominions. And in the courts of civil 
aw, where a matter of canon law cognizance came 
in queſtion, the ſame was there determined ac- 


| cording to the rules of the canon law; and in 


the courts of canon law, where a matter of civil 
law cognizance came in queſtion, the ſame was 
determined according to the rules of the civil 
law. 5 | 


And particularly, that the canon law in many 
inſtances was received here in England, appear- 
eth clearly from hence; namely, for that very 
many of the decretal epiſtles of the popes. are 


directed hither, upon controverſies ariſing in this 


nation. 


Beſides the foreign canon law; we have our 

legatine and provincial conſtitutions. | 
The Legatine conflitutions were made 'and pub- 

liſhed within this realm in the times of Otbo, le- 


gate of Gregory the ninth ; and of Otbobon (after- 


wards pope Adrian the fifth), who was legate 
here to Clement the fourth: And theſe are l- 
luſtrated by the learned comment of John ae 


Athon, | 4 
Theſe 


And the rule in interpreting them was this: If a2 
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+ Theſe legatine conſtitutions did extend equally 


to both provinces ; having been made in national 
ſynods or councils, held here by the reſpective le- 
„ 

5 © The provincial conſtitutions were made in con- 
vocation in the times of the ſeveral archbiſhops 
of Canterbury from Stephen Langton to Henry Chi- 
cheley; containing the conſtitutions of thoſe two 
archbiſhaps, and of theſe ſeveral archbiſhops 
intermediate, to wit, Richard Vetberſbed, Edmund 
of Abingdon, Boniface, Fohn Peccham, Robert Win- 
cbelſey, Walter Reynold, Simon Mepham, Jobn Strat- 
fard, Simon Ifiepe, Simon Langbam, 101 of Sud- 


' bury, and Thomas Arundel. "Theſe were collected 


and adorned with the learned gloſs of William 
Lindwopg, official of the court of Canterbury, 
and afterwards biſhop of St. David's in the reign 
of king Henry the fifth. Which conſtitutions, 
altho made only for the province of Canterbury, 
yet were received alſo by the province of York in 
conyocation, in the year 1463. 0 
There were other conſtitutions of divers pre- 
lates, both before and after: but theſe which 
have been mentioned, having been introduced to 
publick notice by the two learned canoniſts above- 


named, have been principally regarded. 1 


Concerning this whole body of the canon law 
it is enacted by the ſtatute of the 25 Hen. 8. c. 19. 


as followeth : here divers conſtitutions, ordinaucess 


end canons av h or Hnodal, which heretofore 
have been enatted, be thought not only to be much 
8 to the king's prerogative royal, and re- 
pughant to the laws and ſtatutes of this realm, but 
alſo over much onerdus to his highneſs and his ſub- 
jets ; the king's" bumble and obedient ſubjetts, the 
clergy of this realm, have moſt humbly beſought the 
king's highneſs, that the ſaid conſtitutions and canons 
may be committed to the examination and judgment 
of his highneſs, and of two and thirty of the king's 

| 1 Julfjects, 


n N N A e E. 


Jubjes, whereof ſixteen to be of the clergy of this 
realm, and all the ſaid two and thirty perſens to be 
rbeſen and appointed by the king's majeſty ;' and that 
fuch of the ſaid conſtitutions and canons, as ſhall be 
thought and determined by the ſaid two and thirty 
perſons or the more part of them worthy to be abro- 
gated\and annulled, ſball be abolite and made of no 
value accordingly ; and ſuch other of the ſumè con- 


or the: more part of them ſhall. be approved to fland 
Toi the laws of God, and conſonant tothe laws of 
this realm, ſhall tand in their full ſtrength: and 
power, © the king's moſt royal aſſeut being firſt. had 
and obtained to the ſame : And foraſmuch as ſuch 
ranons, conſtitutions, and ordinances; as heretofore 
have been made by the clergy' of this realm, cannot 
toto at the ſeſſion of this" preſent parliament, by 
reaſon of the ſhorineſs of time, be viewed examined 
and determined, by the king's bighneſs and two' and 
« thirty perſons to be cheſen and appointed according 
to the petition of the ſaid clerg in form above re- 
hearſed ; it is therefore enacted, that the xing ſball 


the ſaid two and thirty perſons of his ſubjefts, whereef 
feixteen to be of the tlergy,, and fixtcen' lo be of "the 
temperalty of the upper and nether houſe of the par- 
liament ; and if any of the ſaid two and thirty per- 
aus fo choſen ſvell happen to die before their full 
determination, then his highneſs to nominate others 
from lime to time, of the ſaid two beuſes of par- 
liament, to ſupply the number of the ſaid two and 
thirty, and that the. fame two and thirty, by his 
highieſs ſo to be named, ſpall have power and au- 
. therity to view, ſearch, and examine the ſæid canons, 


hizhnefs, and the ſaid two and thirty, or  the"more 
part of them, foall deem and adjudge. worthy to be 
centinued rept and obeyed, ſhall be from thenceforth 
cept eveyed and executed within this realm, fo that 

4 | | Ihe 


. ftitutions and canons, as by tbe ſaid teuo and ibiriy 


hade power to nominate and affien at his pleaſure 


eonſeituticas, aud ordinances provincial and ſynodal 
heretcfore made; and ſuch of them as the: king's | 
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PAR BY PLACE, 


the King s moſe royal aſſent under 175 great ſecl be 
firſt had to the fame; and the reſidue of the aid 
canons, conſtitutions, and ordinances eee Woh 


the kings bigbneſs and the aid % and thirty per- : 


fons or the more part of them ſhall not appreve or 
Hall deem und judge worthy to be abolite abrogate 
and made fruftrote, ſhall ſrom thenceforth be void 
and of none effect, and never be put in execution 
within this realm: © Provided, that ſuch canons, 
«© conſtitutions, ordinances, and ſynodals pro- 
« vincial, being already made, which. will not 
©. be contrariant or repugnant to the laws ſta- 
e tutes and cuſtoms of this realm, nor to the 
e damage or hurt of the king's prerbgative roy a il, 
« ſhall now {till be uſed and executed, ns they 
« were afore the making of this act, till ſuch 
time as they be viewed, ſearched, or other- 
« wiſe ordered and determined by the ſaid tro 
and thirty perſons, or the more part of them} 
e according to the tenor Wee n effect of This ö 
c preſent act. | A, 

And by the 27 Hm. fg a Þ Fades as 
the canons cannot by reaſon of the ſhortneſs of the 
time be examined during this je Mon of parliament ; 
the king all have power to nominate thè two and 
thirty perſons, fintcen of the clergy, and ſixteen of 
the laity, either before or after the diſſolution of the 
parliament'; whoſe power foals continue fer POPE Jears 
after the diſſolution. © 

And by the 35 Hen. 8. c. 16. The faid power 
was continued to the king during his life, and 
by the ſame ſtatute it was enacted more gene- 


Trally, as follows: « Until ſuch time as the king 


« and the ſaid two and thirty perſons have ac- 
« compliſhed the effects and contents before re- 


F< -hearſed ; ſuch canons, conſtitutions, ordinances, 
% ſynodal or provincial, or OTBER ECCLESIAS-- 


TICAL” Laws Or JURISDICTIONS SPIRITUAL, 
© 23 be yet accuſtomed and uſed here in the 
« church of England, . which neceſſarily and con- 
5 a 3 © veniently 
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ce yeniently are requiſite to be put in ure and exe- 
te cution for the time, not being repugnant con- 
tc trariant or derogatory to the laws or ſtatutes of 
cc the realm, nor to the prerogatives of the regal 
< crown of the ſame, or any of them, ſhall be 


ec occupied, exerciſed, and put in ure for the 


ce time, within this realm; and that the miniſters, 


dc and due executors of them, ſhall not incur any 


« damage or danger for the due exerciſing of 
« the aforeſaid laws, ſo that by no colour of 


e pretence of them or any of them, the miniſter 


te put in ure any thing prejudicial or contrary to 
ce the regal power or laws of the realm: any thing 
« whatſoever to the contrary of this preſent act 
cc notwithſtanding.” 5 


ut the deſign was not compleated in that king's 


reign. : Bk 5 
3 in the reign of king Edward the ſixth, this mat- 


ter was again ſet on foot; and by the 3 & 4 Ed. 
6. c. 11. it was enacted, that the king ſhould bavè 
power for three years, to appoint ſixtetn of the clergy, 
whereof four to be biſhops, and fixteen of the tempo- 


ralty, wheresf four to be learned in the common law, 


to compile ſuch eccleſiaſtical laws as aforeſaid, ' not 
being repugnant to the common law or ſtatutes of this 
realm. N 2 

And hereupon king Edward the ſixth directed 


à commiſſion to thirty two perſons; and after- 


wards appointed a ſubcommittee of eight pe 
ſons, to prepare the work and make it ready 


for the reſt, that it might be diſpatched with the | 


more expedition. Which Taid eight perſons were 
archbiſhop Cranmer, Dr Goodrich biſhop of Ely, 
Dr Cox the king's almoner, Peter Martyr doctor 


in divinity, William May and Rowland Taylor | 
doctors of law, John Lucas and Richard Gogd- | 


rich eſquires; by whom the work was undertaken, 
digeſted, and faſhioned, according to the method 
of the Roman decretals, and called by the name 
of Reformatio legum ecclefiafticarum ; the ſtyle 
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> whereof was corrected and | perfected by Dr Had- 


don and Sir John Cheek. Bur the king dying 
ſoon after, the royal confirmation thereof was not 
obtained. | | 


In the reign of queen Mary, all the aforeſaid 


acts were repealed, by the ſtatute of 1 & 2 P. & 


M. c. 8. And fo the matter reſted till the firſt 


year of queen Elizabeth, when by the ſtatute of 
1 El. c. 1. the aforeſaid act of the 25 Hen. 8. 


C. 19. was revived, and extended to the queen, 
her heirs, and ſucceſſors (the reſt of the afore- 


mentioned acts ſtill remaining repealed). 
In purſuance of which revival and extenſion, it 
was propoſed in conyocation, in the fifth year of 
queen Elizabeth, to move the queen's majeſty 
in that behalf, and afterwards, by the endeavours 
of archbiſhop Parker, it was ſet on foot in the 
parliament of the 13 Eliz. and by a leading mem- 
ber recommended to the conſideration of the houſe 
4 commons: but after that, we hear no mare 
It. | | | + 
So that by this ſtatute, until ſuch reformation 
as aforeſaid ſhall take effect, the canon law, ſo 


far as the ſame was received here before the ſaid _ 


ſtatutes, and is not contrariant to the common 

Jaw, nor to the ſtatute law, nor to the preroga- 

tive royal, is recognized and enacted to be in 

force by authority of parliament. Therefore the 

buſineſs upon this head muſt be, to inquire firſt 

what is the canon law upon any point; and then 

to find out, how far the ſame was received here 

before the ſaid ſtatute; and then to compare the 
ſame with eee a and with the ſtatute 

law, and with the law concerning the king's pre 

rogative (which is alſo.part of the common law): 
and from thence will come out the genuine law 

of the church. 35 


Under this head concerning the canon law, 
are to be reckoned alſo the conſtitutions and ca- 
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nons made in the convocation of the province vf 
Canterbury, in the year 1603; and ratified by the 

king, for himſelf, his heirs and ſucceſſors: Which 

were allo received and paſſed, about. two . at- 
ter, in the province of York. _ 

Concerning the authority of theſe canons, and 

conſequently the power of the convocation to make 
laws (with the royal aſſent and approbation), much 


diſpute hath been made; but the matter ſeemeth 
now to be * ſettled in the caſe of Middleton 


and Croft, M. 


10 Geo. 2. In which, lord Hard- 


wicke, then lord chief juſtice of the king s bench, 


delivered the reſolution of the court to this effect: 


« One queſtion in this cauſe is, Whether the 
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cc 


makers of the canons of 1603, had a power to 
bind the laity? They were made by the bi- 


ſhops. and clergy in convocation convened by 


the king's writ, and confirmed by him under 
the great ſeal; but the defect objected to them 
is, that they were never confirmed by parlia- 


ment, and for this reaſon, tho they bind the 


clergy of the realm, yet they cannot bind” the 


laity for want of a parliamentary confirmation. 


And ſome of the counſel in their argument 
cc 


ſeemed to admit it, by putting the caſe upon 
the foot of the ancient canon law; but as the 


other counſel who argued on that ſide did not 


give it up, it is become neceſſary to examine 
and determine a point of ſo great moment to the 
conſtitution of England, in order to ſettle the 
law thereupon. And on the beſt confideratibn 


we have been able to give it, we are all of opi- 


nion, that the canons of 1603, not having been 
confirmed by parliament, do not proprio vigore 
bind the laity; I ſay, proprio vigore, by their 
own force and authority; for there are many 


proviſions contained in theſe canons, which are 
declaratory of the ancient uſage and law of the 


church of England, received. and allowed here, 
which, in that reſpect, and by virtue of ſuch 


ancient allowance, will bind the laity; but 
that 
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ec that is an obligation antecedent to, and not 
« ariſing from this body of canons. 
ce Jook into Spelman's collection, will find much 
« matter in the ancient councils, that may ſerve 
« for illuſtration and ornament; but as thoſe were 
<« often mixed aſſemblies, compoſed partly of 
e clergy, and partly of laymen ; ' ſometimes the 


. king with his nobility, at other times ſome of 
c the commons likewiſe, are mentioned as preſent. 


But whether they had ſuffrages in theſe coun- 
<< cils or not, and in what manner they were ſent 
ce thither, whether by election, or by what other 


kind of conſtitution, is very uncertain and ob- 
e ſcure. The like may be ſaid of ſeveral coun- 


e cils held in the earlieſt times following the 


coming in of the Norman line; and after- 
e wards there is a frequent mixture of the le- 


<« gatine authority, which aroſe merely by papal 
JJ 7 4 7 e 


. * 


Upon this important queſtion therefore, it is : 


<« proper for judges to proceed upon ſurer foun- 


*-dations; which are, the general nature and 
% fundamental principles of our conſtitution, acts 


ce of parliament, and reſolutions and judicial opi- 
* nions in our books; and from theſe to draw 
J foo 5 
No new law can be made to bind the whole 
people of this land, but by the king, with 
the advice and conſent of both houſes of par- 
* hament, and by their united authority. Nei- 
ther the king alone, nor the king with the con- 
* currence of any particular number or order of 
men, hath this high power. The binding 
force of theſe acts of parliament ariſes from 
that prerogative, which is in the king our 
ſovereign liege lord; from that perſonal right 
which is inherent in the peers and lords 
of parliament, to bind themſelves and their 
heirs and ſucceſſors in their honours and 
dignities; and from the delegated power 
| . - "veſted 


A 


c 


They who 


©. xvii 


f 


c veſted in the commons as repreſentatives of 
'« the people; by reaſon of this repreſentation, 


ce eyery man is ſaid to be party to, and the con- 


e ſent to every ſubject is included in, an act of 


«© parliament. | mY 55 
e But in canons made in convocation, and 


« confirmed by the crown only, all theſe requi- 
e ſites are wanting, except the royal aſſent ; there 


&« ig no intervention of the , peers of the realm, 


© nor any repreſentation of the commons. 


« It was faid indeed by ſome of the civilians 


© in this cauſe, that, even in parliament, there is 
ec not an actual repreſentation of all orders and 


« degrees of men, there being more ſubjects 
cc who do not vote in elections, than who do. 


e But that doth not make it ceaſe to be a re- 


95 preſentation. It was impoſſible that all could 
ce join in the election; an therefore our conſti- 
te tution hath fixed it in thoſe, who are poſſeſſed 
© of the moſt valuable and fixed ſort of pro- 


% perty. A notion alſo was advanced in this ar- 


<«« gument, that the parſon repreſents the pariſh- 
« But how can that be, when we all know, that 


< the parſon is not elected by them? The writ Þ 


ce is to ſummon to convocation the whole cler- 
« gy; and the premonition is, that archdeacons 
* and deans ſhall come in perſon, and the reſt 
© by their repreſentatives. Theſe ſhew plainly, 
* that the clergy only are called, and that the 
s« proctors are choſen to repreſent the clergy 
« only. Hence ariſes the diſtinction between 
* canons made in ancient councils confirmed by 
« the empire after it became Chriſtian, and thoſe 
* made here. The emperor, according to Juſ- 


e tinian and the Digeſt, had a legiſlative power; 
te and when they received his confirmation, they 
© had their full authority. But that is not the 


e caſe here: the crown hath not the full legiſ- 
te lative power; and it is therefore rightly faid 


*in 2 Salk. 673, that the king's conſent to a 


ct canon 


1 


tives of ee 
ntation, i cc 
he con- ec 


el act of ec 
; cc 
m, and 
[> requi- cc 


VS there ec 


| realm, cc. 


zivilians ce 
there 18 cc 
ers and ce 


ſubjects cc 
vho do. cc 
4 re- ce 
I! could cc 


conſti- cc 
oſſeſſed cc 


of pro- 


this AT ec 


pariſh cc 
W, that «cc 


canon 2 re eccleflaſtica makes it a law to bind 
the clergy, but not the laity: And no one 


can ſay, that the conſent of the people is in- 


cluded in the royal confirmation. Another ar- 
gument is, that by our conſtitution the power 
of impoſing taxes is co-extenſive with the power 
of making new laws. The parliament lays 
taxes upon all the people; but the clergy 
never pretended to tax any but themſelves. 
And it ſeems almoſt an abſurdity to ſay, that 
when the clergy in convocation cannot charge 
the laity with one farthing by way of tax or 
impoſition, cannot even create a new fee to be 
paid by them, yet that the clergy ſhould have 
it in their power to enact new laws, for diſ- 
obeying which, the laity ſhall incur the penalty 
of excommunication, which is to be carried 
into execution by the loſs, of their liberty, and 
a diſability to ſue for and diſpoſe of their 


perſonal eſtates. This would certainly be to 


affect the laity in their property in a very high 


degree; and yet it is admitted, that the clergy 


by ſynodical acts cannot charge the property 


he write of the laity. + | 


le cler- 
deacons tc 
the reſt Wl cc 
plainly, W « 
that the 


R 


C 


© In all che acts of parliament fince the re- 


formation, for confirming forms of prayer and 
other eccleſiaſtical conſtitutions, the preambles 


ſhew, that the clergy in convocation were only 


_confidered as the proper aſfembly to prepare 


clergy & and propound them, but not to enat̃t or give 
between etc them their force. It was objected indeed in 


med by ll cc 


id thoſe cc 


this argument, that the confirmation in parlia- 


ment did not give being to them as laws, to 


to Juſ- « bind the laity; but was deſigned merely to in- 


power; FF cc 
n, they = cc 
not the cc 
I legiſ- cc 
itly faid 
nt to 4 
© canon 


force them by the addition of temporal penal- 


ties. But that is not the only reaſon, tho' it 
is one. The true uſe of, thefe confirmations 
in parliament was, the extenſion of ſuch con- 
ce ſtitutions over the laity, who would otherwiſe 
* not be bound. It hath alſo been ſaid, that at. 


« leaft 


** 
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e Teaſt they ſhould bind the laity in re falt. 


fica. But this proves a great deal too much; 


<« there are many things of an eccleſiaſtical na- 
cc ture, which no canon can touch, as the caſe 
* of tithes, the degrees of conſanguinity, and 
ec the operation 'of adminiſtrations; and if this 
« argument would hold, they might overturn 


«the common law as to the heirſhip of lands, 
ce and the diviſion of perſonal eftates; which 
«would never be endured, for theſe are matters 


« which have always been regulated by the le- 


<« giſlature.“ And after conſidering the caſes 


which had been alledged on both ſides, he con- 
cludes upon the whole, and lays it down as the 


deliberate reſolution of the whole court, that 


the canons of VOY do not proprio 5 750 bind the 
laity. 

In the eli caſe, the point was not in i Rf 
tion, whether or how far the ſaid canons are ob- 
ligatory upon the clergy. It ſeemeth generally 


to be underſtood, that they are binding in that 


reſpect. Ayd it is to be obſerved, that there are 


taken from the ancient canon law .received here' 
before the "ſaid ſtatute of the 25 Hen. 8. And 
therefore upon this head, it is to be inquired,” 


how much of thoſe canons is agreeable to the an? 
cient canon law, and how much is added of new 
by the convocation of 1603: for in. the former 


caſe, the ſame will be obligatory both upon the 
clergy and laity; and in the latter caſe, upon The” 
clergy only. 

Vet there ſeemeth to be one 0 to vile 
oenera? rule, and that is, with reſpect to thoſe of- 


ficers of the eccleſiaſtical court which are laymen, 
as regiſters, proctors, and apparitors (and we may 


add alſo churchwardens, who are officers attendant 


on the courts of viſitation, - there to give informa- 
tion of offences); for as to theſe, the temporal 


courts in the adjudications which have been 
made, 


* 


Fo, 


— 
— 


very many particulars in thoſe canens, which are 
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wude, do proceed upon a „ panic that theſe 


canons are in force.” But according to the fore- 
going doctrine, the diſtinction muſt be this: 


That the regulation of the officers according to 
the meaſures preſcribed * theſe canons, is not ſo 
much of neceflity; as o 


convenience; that the 
canons in theſe reſpects are 2 good rule to go by, 
but not of peremptory obligation; and therefore 
that the authority which the court exerciſeth over 


its officers according to theſe canons, is not from 


the canons themſelves, but from that power which 
every court hath over its own officers, by the 
common law, by the ancient canon law, and by 
every law; for without man there could be no 
Sake, at ng 1 a 
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III. The Cotenon e is I called, besann Hale's Hift. 


115 is the common municipal law or rule of Juſtice Com. Law. 


throughout the kingdom. For altho' there are 3 Co. 10 Co. 


divers particular laws, ſome by cuſtom applied 223 


to particular places, and ſome to particular cauſes ; 
yet that law, which is common to the generality 
of all perſons, things, and cauſes, and hath a 
ſuperintendency over thoſe particular laws that are 
admitred 1n relation to particular places or mat- 
a" is the common law of England. TR 
This is uſually called lex non ſcripta; not as if 
all: thoſe laws of which it conſiſteth were only oral, 
or communicated from the former ages to the 
latter merely by word; for all thoſe laws have 
their ſeveral monuments in writing, whereby they 
are transferred from one age to another, and 
without which they would ſoon loſe all Kind of 
certainty; for as the civil and canon laws have 
their canons, decrees, and decretal determinations 
in writing, ſo thoſe laws of England which-are not 
comprized under the title of acts of parliament, 
are for the moſt part extant in records of pleas 
proceedings and judgments, in books of reports 
: and 
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and judicial deciſions, in tractates of learned mens 
arguments and opinions, preſerved from ancient 


times, and ſtil] extant in writing: But they are 


ſtyled unwritten lauus, becauſe their authoritative 
and original inſtitutions are not ſet down in writ- 
ing in that manner, or with that verbal explicit- 
neſs, that acts of parliament are; but they are 
grown into uſe, and have acquired their binding 
power and the force of laws, by a long and im- 
memorial uſage, and by the ſtrength of cuſtom 
and reception in this kingdom; the matter in- 


deed, and the ſubſtance of thoſe laws, are in 


writing, but the formal and obliging force or 
power of them grows by long uſe and cuſtom, 
or cuſtom, generally received: in this kingdom, 
obtains the force of law; and is that which gives 
power ſometimes to the canon law, and ſometimes 
to the civil law, in the reſpective courts wherein 
they are in uſe; and again, controlls both, when 
they croſs other cuſtoms that are generally re- 
ceived in the Kingdom, | * 
As to the riſe and original of this common law, 


it is to be underſtood, that after the decay of the 


Roman empire, this nation was invaded by ſeve- 


ral different people; each of whom, more or 


leſs, introduced their own laws in the places 


where they ſettled. When the kingdom became 
united under one monarch, the ſeveral laws were | 
collected and formed into one general law of the 


Alfred, who was the firſt ſole monarch after 
the Saxon heptarchy, about the year 896, col- 
lected all the laws into one book, and commanded 
them to be obſerved throughout the whole king- 


dom, which before only affected certain Rn 


thereof. | 1 
After him, Edward the confefſor, who began 


dies xeign in the year 1041, out of the former laws | 
compoled a ſyſtem which he called the common 


law ; 


we bd +. + 23 & - 
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Jaw; upon which account he is ſtyled by our 
hiſtorians, the reſtorer of the Engliſh laws. 
| Afterwards, William the conqueror, with the ad- 


vice of his eouncil, on conſideration of all the 
laws and cuſtoms, abrogated ſome, and eſtab- 
liſhed others; to which he added ſome of his own 
country laws, which he judged moſt to conduce 
to the preſervation of the peace. 


William Rufus, his ſon, broke thro' the ancient 
laws and cuſtoms which his father had eſtabliſhed, 
But the conqueror's next ſon, king Henry the 

firſt, ſurnamed Beauclerk, from his eminent learn- 


ing, aboliſhed all the evil cuſtoms which his bro- 
ther had introduced, and reſtored the laws of 
Edward the confeſſor, with thoſe amendments 
which his father had made by the advice of his 
abn. 3) 

The next ſucceding kings, in like manner, 
confirmed all the aforeſaid laws and cuſtoms, 
and enacted new laws as occaſion required, by 


the advice and conſent of the great council of 
the realm; the original records of which being 


loſt, they remain only now as parts of the com- 
mon lx. 


For we have no original or authentic tranſcripts 
of acts of parliament, ancienter than the reign of 


king Henry the third. But undoubtedly ſuch 
there were. And many of thoſe things that we 


now take for common law, were originally acts of 


parliament, tho' now not to be found of record. 


Andi if in the next age, the ſtatutes made in the 
time of Henry the third and Edward the firſt. 


Hould be loſt, yet even thoſe may poſſibly in fu- 
ture times paſs for parts of the common law; 


and, indeed, by long uſage, and the many re- 
ſolutions grounded upon 


them, and by their great 


ahtiquity, they ſeem even already to be incorpo— 
| with the common law: and that this is ſo, 
may appear, tho' not by records, for we have 


none 
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| none 0 ancient, yet by authentic and unqueſtions- | 
able hiſtory, wherein a man may without much 
difficulty. find, that many of "thoſe matters which 


are now uſed and taken for common law, were 


enacted in parliament or great councils before 
the reign of king Henry the third. But yet, thoſe 
conſtitutions and laws being made before time of 


memory, do now. obtain, and are taken as part 
of the common law and immemorial cuſtoms of 


the kingdom; and ſo they ought now to be eſteem- 
ed, tho” in their original they were {ſs of _ 
ment, e Wh N 

And this common law hath bes cealliivineed; to 

5 writing, and delivered down to the . times, £ 
in the works of divers learned men. < 


Particularly, -the famous and learned Glawoil, 
ard chief juſtice in tie reign of king Henry the 
ſecond; wrote a book of the common law, which 


is ſaid to be the moſt ancient . e en on chat 


ſubject now extant.” ar 
' Bratton, who was a Jodge in the reign of king 


Henry the third, wrote a very learned treatiſe o 


the common Kw towards the latter end of that 


king's reign; Which! is held in a eſtimation to 


this day. | 
Britton, who, as ſome ſay, Was biſhop of Here- 


ford, or, as others ſay, was a judge, (and perhaps 


he might be both,) in the times of king Henry 


the third, and king Edward the firſt, compoſed 
a learned work on the common laws of England; 
which was * in the fifth Kong of ag 


Edward the firſt. 


The book called Fleta, was written by! ſons 
leaned lawyer, who being committed to the pri- 
ſon of the Fleet, had leiſure to compile it there, 


and therefore ſtyled it by the name of the Fleet. 
The author thereof is unknown; but it appeareth | 
in his book that he lived in the reigns of 8 
| the ſecond and Edward. ee mio 
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And from theſe, and other books of the com- 


mon law, and from original records and other au- 
thentic monuments, that great lawyer Sir Edward 


Coke, afterwards lord chief juſtice of the King's 


bench, in the reign of king James the firſt, com- 


| poſed his four books of inſticutes, Which ate de- 


ſervedly eſteemed as moſt valuable repoſitories of - 


the common law. . | | 

Under this head concetning the common law, 
are to be conſidered alſo Judicial detifions,” or 
determinations in the courts of juſtice. Which, 


alcho' by virtue of the laws of this realm they 


bind as a law between the parties thereto, as to 
the particular caſe in queſtion, until reverſed by 
writ of error; yet do not make a law properly 
ſo called (for that only the king and partiament 
can do): yet they have a great weight and au- 
thority in expounding, declaring, and publiſh- 
ing what the law of this kingdom 1s; eſpecially 
when ſuch deciſions hold a conſonancy and con- 
gruity with reſolutions and deciſions of former 
times. | 


Of theſe deciſions, in the temporal courts, 


there are abundant inſtances in the books of re- 
ports: but of caſes adjudged in the eccleſiaſ- 
tical courts, no collection hath been publiſhed ; 
which hath been one cauſe why the law and prac- 
tice of thoſe courts is not ſo generally under- 
ſtood. 5 


E Hereunto may be added alſo the Regifter of 
writs : Which writs, altho' they are not ſtrictly 


law, yet being compiled with the utmoſt caution 
and judgment, by the moſt eminent and expe- 


rienced ſages of the law, are deſervedly eſteemed 


as of very great authority. 


IV. The Srarurz law is made by the king, 
= lords ſpiritual aad temporal, and commons 
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| : in parliament aſſembled ; that is, by the united To 


ſuffrages of the whole kingdom, either in per- 
ſon or by repreſentative. And this is that which 
gives unto acts of parliament their ſtrength and 
ſuperiority above all other laws. in this kingdom 
whatſoever; by virtue whereof, they control], 


alter, mitigate, repeal, revive, explain, amend, _ 


both the common, canon, and civil laws, and 
actually have done ſo in abundance of inſtances. 
Theſe ſtatutes or acts of parliament bear date (as 
was obſerved before) from the reign of. king 
Henry the third ; and new ſtatutes have been en- 
acted in every king and queen's reign ſince that 

time, except only during the ſhort reign of king 


Edward the fifth. By which means, in the ſpace 
of upwards of 500 years, they have neceſſarily 
become very numerous, and not a little confuſed ; 


ſo that there is need of another Juſtinian to reviſe 
and digeſt them. 

Under this head; we are alſo to reckon the 
Thirty nine articles of religion, agreed upon in 


convocation, 1n the year 1562; and, in like man- 


ner, the Rubricꝶ of the book of common prayer: 
Which being both of them eſtabliſhed by a& of 
parliament, ark, to be eſteemed as part of the 
ſtatute law. | | | 


THESE are the conſtituent parts of the Eng- 
liſh eccleſiaſtical law, as practiſed and exerciſed in 
the eccleſiaſtical courts, and in the courts of com- 
mon law. But beſides theſe, there are other courts 
which in many inſtances have concurrent juriſdic- 
tion; and in which indeed moſt eccleſiaſtical 
matters of conſiderable conſequence are now uſually 
determined, namely, the courts of equity, in the 


exchequer, and in the chancery. In theſe are 


cognizable matters of tithes and modus's for the 
ſame, . cauſes matrimonial and teſtamentary and 
os 4 — 


N E CH 


other things relative thereunto, as appointing of 


guardians, ordering executors and adminiſtrators, 
taking care of the intereſts of infants, payment 
of debts and legacies, and many other ſuch like. 
And in theſe courts the determinations are made 
according to the rules of equity and good con- 
ſcience; and more eſpecially they take cognizance 
in caſes where no proviſion, or not ſufficient pro- 
viſion, is made by the ordinary courſe of law; 


and ſometimes they will mitigate the rigour of 


the common law, where by circumſtances there 
happens to be a peculiar hardſhip or inconvenience 
in the particular caſe in queſtion ; but, ordinarily 
they will not determine againſt the known and 
eſtabliſhed maxims of the common law, much leſs 


relieve againſt an act of parliament, for that can- 


not be altered but by the ſame authority which 
eſtabliſhed ir. 


As to what is delivered concerning the thirty 
nine articles above, it is to obſerved, that 
what is alledged from thence in the following 
book is inſerted, not as matter) of doctrine, but 
as matter of law; points of doctrine being foreign 
to the author's whole defign. 


In like manner in delivering matters of law, 
the author taketh not upon him to cenſure or ap- 
prove this or that regulation or eſtabliſhment ; it 
being his province to inquire, not what the law 
ought to be, but what it is: and he hopeth that 
the few obſervations which will occur, will ap- 

ear not to be ſtrained or impertinent deductions, 
but naturally reſulting from the undeniable evi- 
dence of facts: . © | _ 

It ſometimes happeneth, that the ſame law fall- 
et in under different titles. In which caſe, that 
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each title may be as it were a compact treatiſe 
within it ſelf, it is judged proper to inſert that 
law under thoſe ſeveral titles: repetition in ſuch 
caſe being more eligible, than referring the reader 

to other parts of the book; as it is better to ſhew 
a man the way, than to ſend him elſewhere for i in- 
formation. 


8 In citing authorities, the author bach deemed: 
it indiſpenſable, to attribute to every. man what is 
1 his own; having often obſerved, not without ſome 
| degree of indignation, Sho of great name 
borrowing from others without acknowledging the 
debr. Therefore he alledgeth his vouchers upon 
all occaſions, of what credit ſoever they may be; 0 
endeavouring at the ſame time, not to lay more 
burden upon any one than he can very well bear; 
but proportioning his authorities according to the 
difficulty and importance of the points to be di- \ 
cuſſed ; not vouching authors of leſs eminent diſ- 
baftion, for poſitions of very great moment; not 
thinking it needful to multiply authorities in points 
not controverted, where the firſt author hath de- 
livered the law, and Others only have copied after 
him. 


A work compoſed of ſuch a variety of mate- 
rials, cannot in any reſpect be ſatisfactory, with- 
out ſearching the foundations; conſequently, it 
hath been endeavoured to repreſent not only the 
law, but the hiſtory of that law, in its ſeveral 

radations, from its firſt beginning under the 

hriſtian emperors till its arrival in England; 
from thence, during the Daniſh and Saxon pe- 
riods, to the Norman conqueſt; from the Norman 
conqueſt, to the reformation; and from the bw 
formation to the preſent time. | 


[In 


not difficult to any perſon well ſkilled in eccleſiaſ- 


time by different ſects and denominations of 


againſt it, is for that very reaſon of ſo much the 5 


— 


meaſures of right in the ſeveral courts, are ano- 


henſions of men concerning it are different. And 


e xxĩ v 
[In like manner it might be curious, and withal 


tical hiſtory, to trace out the ſeveral peculiar doc-» 
trines (not to be found in the holy ſcriptures) 
which are or have been profeſſed from time to 


Chriſtians. ] 
: G 

It is to be lamented, that amongſt the profeſ- 
ſors of the civil and canon law on the one hand, 
and of the common law on the other, fo little of 
candour is to be found; inaſmuch that it may be 
laid down as one good general rule of interpreta- 
tion, that what a common lawyer voucheth for 
the church, and a canoniſt or civilian voucheth 


greater authority. 
Contrary judgments, according to the different 


ther cauſe of regret. And not ſeldom the deter- 
minations in the ſame court have been various. 
For tho' truth is ſtill the ſame, yet the appre- 


this muſt unavoidably, fo far, be the parent of 
uncertainty. 


One thing further is to be noted, that in all 
the books of this kind there is a diſtaſteful in- 
termixture of Latin and Engliſh throughout; 
occaſioned by the Roman civil and canon laws 
(and in conformity thereunto, our own provincial / 
and legatine conſtitutions) being written in the 
Latin tongue : Wet the author hath taken the | 
liberty to exhibit in an Engliſh literal tranſla- 
tion; judging it no more reaſonable to preſerve | 
in theſe the Latin diction, than in reciting the an- 
cient ſtatutes and authorities of the common law to 


preſerve the original French, 
1 Abbt. 
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Diſſertations. By the Rev. Dr. Hurd. The 4th Edi- 

tion, corrected and enlarged, 3 Vols. 10s. 6d. 

An Introduction to the Study of the Prophecies, con- 
cerning the Chriſtian Church, and in particular concern- 
ing the Church of Papal Rome in twelve Sermons 

_ preached in Lincoln's-Inn Chapel, at the Lecture of the 
Right Rev. William Warburton. Lord Biſhop of Glaucgſter. 

By Richard Hurd, D. D. Preacher to the Hon. Society 
of Lincoln's-Inn, The 3d Edition, 2 Vols. 7s. 
. Twelve Sermons on the Prophecies concerning the 
Chriſtian Church, and in particular concerning the Church 
of Papal Rome. Preached in Lincolu's-Inn Chapel, at the 
Lecture of the Ric ht Rev. William Warburton, Lord Biſhop 
of Gluceſter, By Samuel Hallifax, D. D. Chaplain in Or- 

dinary to his Majeſty. 6s. | 

Sermons preached at Lincoln's-Inn Chapel, between the 
years 1765 and 1776; with a large Diſcourſe on Chri/t's 
driving the Merchants out of the Temple, in which the 

| ; Nature 
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Nature and End of that famous Tranſaction is explained. 


By Richard Hurd, D. D. Lord Biſhop of Litehſield and 
Coventry, and late Preacher of Lincoln's-Inn. 2d Edi- 


tion, 6s. 


Sermons by Colin Mine, D. D. Rector of North Cha- 


. pel in Suſſex, Lecturer of St. Paul's Deptford, and one of 


the Preachers at the City of London Lying-in Hoſpital. 6s. 


A moral Demonftration of the Truth of the Chriſtian 


Religion. With an Introduction on the Nature and Force 

of probable Arguments, 2d Edition. 1s. 6d. : 
One hundred Sermons on practical Subjedis, extracted 

chiefly from the Works of the Divines of the laſt Century, 
By Dr. Burn, 4 Vols. 11. 4s. 

' -Sermons by the late Laurence Sterne, M. A. 6 Vols. 18s. 


Sermons by ugh Blair, D. D. one of the Members of 
the High Church, and Profeſſor of Rhetoric and Belles 


Lettres in the Univerſity of Edinburgh. 8th Edition. 2 
Vols. 128. 


An Eſſay on the Hiſtory of Civil Society, By H- 


Ferguſon. LL. D. Profeſſor of Moral Philoſophy in the 


Univerſity of Edinburgh. The 3d Edition. Neatly print- 


ed in one Vol. $vo. 6s. 


Eſſeys and Treatiſes on ſeveral Subjects. By David 


Hume, Eſq; 2 Vols. 12s. 4 
The Theory of Moral Sentiments. By Adam Smith, 


Profeſſor of Moral Philoſophy in the - Univerſity of Glaf< - 


gow, The 3d Edition, corrected. 6s, 

Aſtronomy explained upon Sir /Jaac Newton's Principles, 
and made ealy to thoſe who have not ſtudied the Mathema- 
ticks, To which is added, the Method of finding the 
Diſtance of the Planets from the Sun, by the Tranſit of 
Venus over the Sun's Diſk in the year 1761. Theſe Diſ- 
tances deduced from that Tranſit; and an Account of 
Mr. Horrox's Obſervations of the Tranſit in the Year 
1639. IIluſtrated with 28 Copper-plates. A new Edi- 
tion. $vo. 9s. HET | 

An eaſy. Introduction to Aſtronomy, for young Gentle- 
men and Ladies; Deſcribing the Figure, Motions, and 
Dimenſions of the Earth; the diflerent Seaſons; Gra- 
vity and Light; the Solar Syſtem ; the Tranſit of Venus, 


and its Uſe in Aſtronomy; the Moon's Motion and 


Phaſes, the Eclipſes of the Sun and Moon; the Cauſe of 
the Ebbing and Flowing of the Sea, &c. 2d Edition. 58. 

The Art of Drawing in Perſpective, made ealy to thoſe 
who have no previous Knowledge of the Mathematicks, 
illuſtrated. 4s. - | 
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| 'B B 0 +; is a * of oriental extraction, from 2 
Syriac Abba, father; as that, from the Hebrew 4b, 
of the ſame ſignification : and, if we CT] aſcend 


ſtill higher, that word it ſelf (as many others which oc- 
cur in that language) proceedeth from the voice of na- 
ture; being one of the moſt obvious ſounds, to expreſs 
one of the Fr and moſt obvious ideas. 
The general law concerning abbies and other r 
e is inſerted under the title le Panalleries. . a; 
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Abepante. 


BE VAN CE, from the french bayer, to expect, is 
that which is in expectation, remembrance, and 
intendment of law. By a principle of law, in every land 
there is a fee ſimple in ſome body, or elſe it is in abeyance z 
that is, though for the preſent it be in no man, yet it is in 
expeRancy belonging to him that is next to enjoy the land. 
1 Infl. 342. 

The if a man be otro of a church, and preſenteth a 
clerk to the ſame; the fee of the lande and tenements 
pertaining to the rectory is in the parſon: but if the par- 
ſon die, and the church becometh void, then is the fee in 
abeyance, until there be a new parſon preſented, admitted, 
and inducted. - For the frank tenement of the glebe of a 
parſonage, during the time the parſonage is void, is in no 
man; but in abeyance. or expectation; belonging to him 
who is next „ it. | "Op erms oy the law. 


| Acceſſion 45. a See babes. 
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CO ato 7 AA Neube, in our e's rr 
called a colet, was an inferior church ſervant, who 
next under the ſubdeacon waited on the prieſts and dea- 


cons, and performed the meaner offices of lighting the. 


candles, carrying the bread and wine, and paying other 


ſervile attendance. Kennet's Parach. 122 Gloſl. v. 
A; e e 
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Adminidration. TERED q 


\HE adrnitiſtiation of inteſtates elſes, being con- 
nected in many particulars with the law concerning. 
lat wills and teſtaments ; the whole is treated des together 


under the DHS... c 


Admiſſion. See Benefice. 
Ad akery. See Lewdnels. 


* 


$ * Rs 
7 
, 
þ 


* * * = =” - 
” # Fw ” 
| os PD . : © $47 : 
: , $4.7 2 k . 48 ; 
; : A . 1 
8 E F ; tee teh F& 11 
PL „ 9 


wu. may be. L ſays, that "Rs the civil PA none * 


could be advocate, but he Who had ſtudied — 
five.years. Lind. (Edit. Oxon.) 76. 

But -this is mitigated, 8 conſtitution of: archbiſhop 
Peckham, to three year y which it is injoined, that 
none ſhall be — ery to exerciſe the office of advocate, 
unleſs he ſhall have been for three years at leaſt a diligent 
dearer of the canon and civil law. And he ſhall give 
proof of this by his own oath, if the fame ſhall not appear 
by proper teſtimony, or by the notoriety of the fact. 


Lind. 75. 


Generally, by the ufage and practice of England and 


other countries at this day, a perſon may be admitted to 
this office, who has taken a doctor of laws degree. Hl. 
Partreg. 8 (2d Edit.) Se © 


F 
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By the ſtatute of 22 3 7. 0 8. 6 convict Gail 


| 1 in the civil law as advocate. / 8. 


2. By the ſeveral ſtamp acts ; every admiſſion of any Admiſſion. 
perſon to the . of leren 0 en be upon a treble 

40's ſtam. | 
3. Otho. ain defreth to be pronicted to the office-Ocih: 

of advocate generally, ſhall-make oath before the dioceſan 

where he was born or doth inhabit, that in the cauſes 

which he ſhall undertake he will perform the part of a 

faithful patron, not to pervert or delay juſtice to the ad- 

verſe party, but by defending the cauſe of his elient by law 

and reaſon. Alſo in matrimonial cauſes and elections he 


hall not be admitted to plead, unleſs he will take the like 


oath particularly therein; nor in other cauſes before an 
eccleſiaſtical judge ſhall be be admitted for a longer ſpace 
than three terms without ſuch oath, unleſs it be in behalf 
of his own church, or for his lord, or known friend, or 
for a poor man, a ſtranger, or perſon in miſery, And all 
who ſhall act contrary hereunto, ſhall be ipſo facto ſuſ- 
pended from their office until they ſhall make com- 
petent ſatisfaction, and ſhall be otherwiſe duly puniſh- 
ed upon conviction of their offence. Atbon. (Lait. 
Oxon.) 70. 

And by a conſtitution of Oele No perſon ſhall be 
admitted to be advocate in any cauſe, unleſs he ſhall firſt 
produce a certificate of the ſaid oath þ being made from the 


dioceſan before whom he was ſworn, or ſhall take ſuch 


oath again. AAthon. 123. 
4. Can. 130. For. the furtherance and increaſe of learn- His office i g6- 


ing, and the advancement of civil and canon law; it is ver 

ordained, that no proctor exerciling in any of the arch- 
op's courts, ſhall entertain any cauſe whatſcever, and 

keep and retain the ſame for two court days, w without the 


counſel and advice of an advocate, under pain of a year's , 


ſuſpenſion from his practice: neither ſhall the judge have 
power to-releaſe or mitigate the ſaid penalty, without ex- 
preſs mandate and authority from the archbiſhop: 
And by Can. 131. No judge in any of the ſaid courts 
ſhall admit any libel or any other matter, without the ad- 
vice of an advocate admitted to practice in the ſame court, 
or without his ſubſcription ; neither ſhall any proctor 
conclude any cauſe depending, without the knowledge of 
the advocate retained and fee d in the cauſe; which if any 


proctor ſhall do or--procure to be done, or ſhall by any 
colour whatſoever detraud the advocate of his duty or fee, 


or ſhall be negli igent in repairing to the advocate and fe- 
B *, quiripg 


Ia cafe of inhi- 


Svborning wit- 
neſſes 


Foundation of 
the right of ad- 


Advocate. Wy 
quiring his advice what courſe is to be taken in the cauſe; 
he ſhall be ſuſpended from all practice for the ſpace of Ge 
months, without hope of being thereunto reſtored before 
the ſaid term be fully compleat, gk. 

5. Can. 96. No inhibition ſhall be granted out of the 
archbiſhop's court, at the inſtance of any party, unleſs it 
be ſubſeribed by an advocate practiſing in the ſaid court; 
which the ſaid advocate ſhall do freely, not taking any 
fee for the ſame, except the party proſecuting the ſuit do 
voluntarily beſtow ſome gratuity upon him for his counſel 
and advice in the ſaid cauſe: The like courſe ſhall be uſed 
in granting forth any inhibition at the inſtance of any 
party by the biſhop or his chancellor againſt the archdea- 
con, or any other perſon exerciſing eccleſiaſtical juriſdic- 
tion. And if in the court or conſiſtory of any biſhop 
there be no advocate at all; then ſhall the ſubſcription of 
a proctor practiſing in the ſame court, be held ſufficient. 
6. Otho. All advocates ſhall take care that they do not 
ſuborn witneſſes by themſelves or by any other, or inſtruct 
the parties either to ſuggeſt what is falſe or ſuppreſs the 
truth. And all who ſhall ' act contrary hereunto, ſhall be 
_  Ipſo facto ſuſpended from their office until they ſnall make 
competent ſatisfaction, and ſhall be otherwiſe duly puniſh- 
ed upon conviction. of their offence. Athon. 720. 
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I. HE right of advowfon, or of prefenting a clerk to 
the biſhop, as often as\a church becomes vacant, 
was firſt gained by ſuch as were founders, benefactors, or 
maintainers of the church; either by reaſon of the foun< 
dation, as where the anceſtor was founder of the church ; 
or by donation, where he endowed the church; or by 
reaſon of the ground, as where he gave the foil whereupon 
the church was built. 1 IA. 119. 5 
For although the nomination of fit perſons to officiate 
throughout the dioceſe was originally in the biſhop, and 
in no other, yet when lords of manors were willing to 
build churches, and to endow them with manſe and glebe, 
fot the accommodation of fixed and reſiding minifters, the 
biſhops on their part (for the encouragement of fuch 
pious undertakings) were content to let thoſe lords have 
the nomination of perſons to the churches ſo built and en- 
— — dowed 


Advowſon. 
dowed by them; with reſeruation to themſelves of an 
intire right to judge of the fitneſs of the perſons ſo nomi- 
nated. And what was the practice, became in proceſs of 
time the law of the church. Gib. (2d Edit.) 756. 

They were called advocati and patroni, becauſe they - 
were bound to protect and defend the rights of the church, 
and their wierks;: from boy and e | 'Gily. 


757 


2. The right on: nominating, wiitels at firſt | Was an- e ap 


nexed to the perſon building or endowing the church, be- bendant. 


came dy degrees appendant tp the manor in which it was 
built. For the endowment was ſuppoſed to be parcel of 
the manor, and the church was built by ſuch lord for the 
uſe of the inhabitants of this manor and the tithes of the 
manor were alſo annexed to the church. Upon all which 
accounts it was moſt natural for the right of advowſon 
(which was now become hereditary) to paſs with the ma- 
nor, or with ſuch part of it, as might at any time be grant- 
ed or aliened together with the advowſon : to which 
(Whether to the Whole, or part) it is therefore ſaid to be 
appendant; that is, to the demeſnes, which are of per pe- 
tual ſubſiſtence, but not to rents or ſervices, which (tho? 
parcel of the manor) may be extinguiſhed, and cannot 


pa r r ſuch appendancy. Gay 757. TIWWalſ. 


"|; he that i is ſeiſed of a manor, to which an advowſon 
is appendant, grants one or two acres of the manor, to- 
gether with the advowſon; the advowſon is appendant to 
tuch _ eſpecially after the grantee hath preſented, 


1. 
ut this feoffment of the acre with the advowſon l 
to be by deed, to make the advowſon appendant; and 
the acre of land and the ad vowſon ought to be granted by 
the ſame clauſe in the deed: for if one having a manor 
with an advowſon appendant, grant an acre parcel of the 
faid manor, and by another clauſe in the ſame deed grants 
the advowlon; the advowſon in ſuch caſe ſhall not paſs 
as appendant to the acre: but if the grant had been of the 
intire manor, the advowſon would pals as appendant. 80 
if an huſband ſeized in right of his wife of a manor to 
which an advowſon is appendant; doth alien the manor 
by acres to divers perſons, ſaving one acre ; the advowſon 


ſhall be appendant to that acre. Or if a leſſee for life of 
a a manor to which an advowſon belongs, alien one acre, 
with the advowſon appendant, the advowſon is s thereby 
Wen to ons acre, OP Co. 7 
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Adnowfon. 


An advowſon of a vicarage may be appendant to a par- 
ſonage, as being derived and endowed out of the ſame. 
Upon which account it is, that if a parſon be patron of a 
vicarage, and doth. leaſe the parſonage to another, the 
patronage of the vicarage ſhall paſs. as incident-thereunto, 
And upon the ſame account, the rector of common right 
is ever eſteemed patron of the vicarage, tho by ſome or- 
dinance or compoſition or by the king's grant it may be 


appointed and ſettled otherwiſe. + And ſo may even an 
advowſon of a vicarage be appendant unto other things, 


as to a manor, by reſervation upon the appropriation, be- 


. Enuſe the adyowſon of a rectory was appendant there- 


unto; as alſo by the grant of the parſon, before the time 


of memory. And in this caſe, altho*:the act of appropri- 


ation be not extant, yet the yſe of preſenting time out 
of mind is a ſufficient evidence of the appendapcy to the 
manor, contrary to the common right. Matſ. c. 7. 


- 


3. The right of adyowſon, tho' appendant to a manor, 
cattle, or the like, may be ſevered from it; and being ſe- 
vered, is become an advowſon in groſs, And this may 
be effected divers ways: As, 1. If a manor or other thing 
to which it is appendant is granted, and tbe advowſog 
excepted. 2. If the advowſon is granted alone, without 


the thing to which it was Appendant. 3. If an advow- 
ſon appendant 1s preſented to by the patron, as an advow+ _ 
ſon in groſs. Gib. 757. 5 


A diſappendancy may be alſo. temporary; that is, the 
appendancy, tho': turned into groſs, may return: As, 1, 
If the advowſon is excepted in a leaſe of a manor for life; 
during the leaſe it is in groſs; but when the leaſe ex- 
pires, it is appendant again: 2. If the advoyſon is granted 


for life, and another enfeoffed of the manor with the 


appurtenances; in ſuch caſe the reyerſion of the advow- 


ſon paſſeth, and at the expiration of the grant, it ſhall be 
appendant: 3. If the advowſon is allotted to one co- 


parcener, and the manor to another, and ſhe who had the 


advowſon dies without iſſue, it is appendant again: And 
to, if the demeſnes are allotted to the one, and the ſer- 
vices to the other, the advowſon becomes in groſs; but if 
the one die without iſſue, and the manor deſpend to her 
who had the ſervices, the advowſon becomes appendant, 
as it was before: 4. If tenant in tail aliens ſome part of the 
manor with the advowſon, and the alienee grants the ad- 
vowſon to a ſtranger; or if a common perſon hath. an 
advowſon appendant, and a ſtranger: . ee his clerk, 
who is in by fix months; in both theſe caſes, the advow-. 
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ſon is n * ot 7 in the firſt caſe the 
land aliened is recovered by tenant in tail, and in the 
ſecond caſe the rightful patron. recovers, the appendancy 
returns: 5. Where an advowſon is appendant to a ma- 
nor, and the owner mortgages the manor in fee, ex- 
cepting the adyowſon, by this means it is become in groſs; 
but if the money be paid punctually at the day, then it is 
decome appendant again, and if it is paid after the day, 
it is appendant in reputation, and may paſs by the name 
of an advowſan-appendant, in à grant or other conyey- 
ance, tho” in reality the appendancy is deſtroyed ; for if it 
is ſevered one inſtant from the manor by the at of the 
party, it is then in groſs, and not appendant: 6. So where 
the owner of à manor, to which an advowſon was ap- 
pendant, accepts a fine of the advowſon, with a grant and 
render back of every ſecond turn z now, for ſuch turn 
the advowſon is in groſs, but for other turns the appen- 
dancy ſtill continues: But if a man, Jevy a fine of the ad- 
vowſon; and accepts a grant and render, the appendancy 
is quite gone, becauſe there was an inſtant of time, in 
which it became ſevered: 7. So where there are two co- 
parceners of a manor to which an advowſon is appendant, 
and they make partition of the manor, without taking 
notice of the advowſon ; at every other turn it is ſtill ap- 
pendant: But if there had been any expreſs exception of 
the adyowſon, it would then be in groſs. Gibf. 757. 
But in the caſe of the king, by the ſtatute of Prero- 
gativa regis, 17 Ed. 2. c. 15. ' When the king giveth ar 
' graxteth land or a\manor with the appurtenances; without he 
make expreſs mention in his deed or writing of advawſons of. 
churches when they fall, belonging to ſuch manor or land, at 
this day the king reſerneth to himſelf ſuch advowſuns, $05. * 
among other perfans it hath been ob ſer ved other wiſe. i if 


Giveth or granteth] But when he refloreth, as in cat. of 
the reſtitution of a biſhop's temporalties ; then advowſons 
paſs without expreſs FOI or PI, words equiyalent 
thereto, 10 Co, 666. 

Without he make expreſs mean Eicher by name, or with 


the appurtenances, Or as fully _ perfedilys or in as ample. 
manner and farm, or the like; Which have been adjudged 


equiyalent to an expreſs mention: becauſe the grantee 
may inquire what the appurtenances were, and in what, 
manner and form it was held; and foralmuch as the un- 
certainty may be reduced to a neee by iz nine Fare 


8 the grant is ne 10 Cab. 5 
1 3 4 Other 
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; Advowfon only 
a truſt, 


Advowſon 

"Other perſons] The law, in the caſe of a common . 
ſon, is thus ſet down by Rolle, out of the ancient books: 
If a man ſeiſed of a manor to which an advowſon is ap- 
pendant, aliens that manor, without ſaying with the ap- 
Purtenances (and much more without namng the advow- 
ſon) yet the advowſon ſhall Fat; ; — it is omg of _ 
manor. 2 RolPs Abr. 60. © 

«4: The right or property which: a patron hath in an 
advowfon, will not warrant-a plea (as it is in — 
property) that he is ſeiſed in his demeſne as of fee; but 
only, led! in fee. The reaſon of which is, becauſe that 


. - Inheritance ſavouring not de demo,” cannot either ſerve for 
the ſuſtentation of him and his heuſhold, nor can any 


to any bene 


thing be received for the ſame, for defraying of charges. 


And in the cafe of Jobn London and the church of South- 


well, where the words of the leaſe were, commodities, 
emoluments, profits, and advantages, to the prebend be- 


longing; it was adjudged that the advowſon could not 


paſs by the ſaid words, becauſe all of them implied things 
gainful ; which (as was added) is contrary to the nature 
of an advowſon, regularly. 1 IH. 17. | 

And hereby it appeareth, how the common Jaw doth. 
deteſt ſimon ay, and all corrupt bargains for preſentations 

ce ; but that a fit perſon, for the diſcharge of 
the cure, ſhould be preſented freely without expeCtation of 
any thing. Nay ſo cautious is the common law in this 
point that the plaintiff i in a quare impedit could recover no 
damages for the loſs of his prefentation, until the' ſtatute 
of the 13 Ed. 1. c. 5. And that is the reaſon that guar- 
dian in Fey ſhall not preſent to an advowſon, becauſe 
he can take nothing for it, and by conſequence he can- 
not account for it; and by the law he can meddle with: 
nothing that he cannot account for. 1 ft. 17. 

Which ſaid doctrine, and the plain tendency thereof, 
are exactly agreeable, not only to the nature of advow- 
ſons, which are merely a truſt veſted in the hands of pa- 
trons by conſent of the biſhop, for the good of the church 
and religion; but alſo to the expreſs letter of the canon 
Jaw, the rule of which is, that the right of patronage, 
being annexed to the ſpiritualty, cannot be bought or 
ſold. So that the notion and practice of making merchan- 
diſe of advowſons and next avoidances, is not eaſily re- 


conciled, either to the laws of the church, or to the an- 


cient "A of the land, or to the nature of advowſons, 
conſidered as truſts for 'the benefit of mens ſouls. Nor 


doth it _— either from the patron? s being now veſted 
p | with 


with that right by the common law, or from its being 
annexed to a temporal inheritance, that it is itſelf a tem- 
ral inheritance, or ought (legally ſpeaking) to be con- 
ſidered otherwiſe than as a ſpiritual truſt; ſince-it is cer- 
tain, that the foundation of the right was the conſent of 
the biſhop; and as to what is called  appendancy, it 
amounteth to no more than this, that a truſt of a ſpiritual 
nature, and for ſpiritual ends, fſha)l reſt in the ſame per- 
fon to whom the temporal inheritance doth belong. For 
the ſeparation of advowſons from the matiors, and the 
rants of next avoidances and the like, were fteps taken 
afterwards,” and what undoubtedly were never thought of 
by the biſhop upon the firſt conceſſion; who had nothing 
in his eye but the encouragement of ſuch pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
ſuppoſed to dwell there) in the nomination of ſuch a 
clerk as might be acceptable to himſelf ; under the re- 
ſtraint, of being admitted or not admitted by the biſhop. 
Gibſ. 758. | e | 
| = 4; A009 of which union of the advowſon to the 
manor, ſeems to be the foundation of that maxim of the 
canon law, jus patronatus tranſit cum univerſitate niſi ſpe- 
cialiter excipiatur ; and of the common Jaw, that the ad- 
vowſon paſſeth with the manor of courſe, without any 
.expreſs words to convey it; for tho? it be otherwiſe in the 
| caſe of the king, yet that is upon the foot of the ſtatute 
of Prerogativa regis, and not of the common law. Gib/. 
8 this purpoſe it is material, that the canon law ex- 
preſsly forbad the obtaining and procuring: of next pre- 
ſentations; as we find in a decretal epiſtle of pope Alex- 
ander the third to the biſhop of Exeter; upon which, the 
rule of the law is, that he who purchaſeth an advowſon 
ought to be deprived thereof. Gibſ. 758. | 


5. Advowſon being an inheritance incorporeal, and not How grantable. 


lying in manual occupation, cannot paſs by. livery ; but 
may be granted by deed, or by will, either for the in- 
heritance, or for the right of one or more turns, or for 
as many as ſhall happen within a time limited, But this 
general rule with regard to advowſons in groſs, next 
avoidances, and the like, is to be underſtood with two 

limitations ah | | nol 
( 1.) That it extends not to eccleliaſtical, perſons of any 
kind or degree, who are ſeiſed of advowſdhs in the right 
of their churches ; nor to maſters and fellows of colleges, 
| | | nor 
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Adpomſon. 


nor to guardians of hoſpitals, who are ſeiſed in right of 
their houſes: all theſe being reſtrained (the biſhops by 
the 1 EI. c. 19. and the reſt by the 13 El. c. 10.) from 


making any grants but of things corporeal, of Which a 
rent or annual profit may be reſerved; and of that ſort, 
advowſons and next avoidances, which are incorporeal 


and lie in grant, cannot be. Aud therefore ſuch grants, 


however confirmed, are void againſt the ſucceſſor; tho? 


they have been adjudged to be good againſt the grantors 


(as biſhop, „dean, maſter, or guardian) during their own 
times. 8 £3 i 4 ES 4 
(2) Where the right of granting is abſolute and indiſ- 
putable; yet a grant cannot be made by a common per- 
ſon, whilft the church is void, ſo as to be intitled there- 


by to ſuch void turn. For however the avoidance that 


ſhall- happen next after, or the inheritance of the 21 


vowſon, may be granted when the church is void; the 


void turn itſelf (being a mere ſpiritual thing, and an- 
nexed to the perſon of the patron) is not grantable: It 
is then (as the law books ſpeak) a thing in power and 
authority, a thing in action and effect; the execution of 


the advowſon, and not the advow/on. This is the doctrine 
and language of all the books; which alſo ſay, that if two 


have a grant of the next avoidance, and one releaſeth all 


right and title to the other while the church is void; 
ſüuch releaſe for the ſame reaſon is void; But all this is 


to be underſtood of common perſons only, and not of the 
king; whoſe grant of a void turn hath been adjudged to 


be good. Gib/. 758. Waiſ. c. 10. 


And with reſpect to clergymen in particular, it is enacted 5 


by the 12 An. fl. 2. c. 12. as follows: Whereas ſome of 
the clergy have procured preferments for themſelves, by buying 
ecclefiaſtical livings, and others have been thereby diſcouraged ; 


it is enacted, that if any perſon ſhall for any ſum of money 


reward gift profit or advantage direttly or indirettly, or for or 
by reaſon of any promiſe agreement grant bond covenant or other 
afſurance of or for any ſum of money reward gift profit or be- 


nefit whatſoever direttly or indirettly, in his own name or in 


the name of any other perſon, take procure or accept the next 
avoidance of or preſentation to any benefice with cure of fouls 
dignity prebend or living eccleſiaſtical, and ſhall be preſented or 
collated thereupen; every ſuch preſentation or collation, and 
every admiſſion inſtitution inveſtiture and induction upon the 

me, ſhall be erh void fruſtrate and of no effett in law, 


and ſuch agreement fhall be deemed a -fimoniacal contratt ; and. 
it Hall be lawful for the queen her heirs and ſucceſſors, to pre- 


ſens 


* 
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or collate unto, or give or beſlow every ſuch benefice dig - 
nity prebend and living eccleſia/ticel for that one time or turn 
only; and tbe perſon ſo corruptly taking procuring or accepting 
any ſuch benefice dignity prebend or living, ſhall thereupon and 
> from thencefarth be adjudged à diſabled perſon in law. to have 
and enjoy the ſame, and ſhall alſe be ſubjełs to, any puniſhment . 
pain or penally limited preſcribed" or inflicted by the laws c- 
cleſiaſtical, in like manner as if ſuch corrupt agreement had been 
made after ſuth - benefice dignity prebend or living eccleſiaftical | 
had become vacant; any Jaw or ſtatute to the contrary in any ee 
wiſe nottuitihlandin g. EN : 
hut this act being only reſtrictiye upon clergymen, all 
other perſons continue to purchaſe next avoidances as they 
did before, and preſent thereunto as they think proper. 

6. As to advowſons in groſs, there cannot be any de- How inherited 
ſcent thereof from the brother to the ſiſter of the intire from the anceſ- 
blood, but the ſame ſhall deſcend to the brother of the tor. 
half blood, unleſs the firſt had preſented to it in his life 
time, and then it ſhall deſcend to the ſiſter, ſhe being the 
next heir of the intire blood. Muiſ. c. 8. | | 

So if one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is a chattel ; 
and if the patron dieth before be doth preſent, the avoid- 
ance doth not go to his heir, but to his executor, MWatſ.. 

c. . 4 | as SIGHTS. | 
But if the incumbent of a church be alſo ſeiſed in fee | 5 
of the adyowſon of the ſame church, and die ; his heir, 5 7 
and not his executors, ſhall preſent: for altho' the ad- | 
» vowſon doth not defcend to the heir til] after the death 
of the anceſtor, and by his death the church'is become % 
void, fo that the avoidance may be faid in this cafe to 
be ſevered from the advowſon before it deſcend to the heir, 
and veſted in the executor z yet both the avoidance and 
deſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be preferred as the more ancient and 
worthy.: Tatſ. c. 9. ane en W287 | 
7. By laſt will and teſtament, the right of -preſenting gy be deviſe 
to the next avoidance, or the inheritance of an advowſon, by will. 
may be deviſed to any perſon ; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance*of the 
advowſon being in him, it is good, tho” he die incum- 
bent; for altho' the teſtament hath no effect but by the 
death of the teſtator, yet it hath an inception in his life 
time. And ſo it is, tho' he appoint by his will who ſhall 
be preſented by the executars, or that one executor ſhall 
; | , preſent 
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COparceners, 
Jointenants, ' 


and tenants in 


TY 


' preſent the other, or doth deviſe that his executors ſliall 
grant the advowſon to ſuch a man. WHatf. c. 10. 
But by a general deviſe of lands, an advowſon in groſs 
will not paſs; but by the words tanements and hereditamenis 
it will, for an advowſon is an hereditament. 3 Aiiyns, 
e Wa e av WF. | 
: 8. Where there are divers patrons, and they vary in 
their preſentment; if they be jointenants, or tenants in 
common of the patronage, the ordinary is not bound to 
admit any of their clerks, and if the fix months paſs, then 
he may preſent by the lapſe; but he may not preſent 


= 


within the ſix months, for if he do, they may agree and 


bring a quare impedit againſt him, and remove his clerk, 
and ſo the ordinary ſhall be a diſturber. Dr. & St. b. 2. 


C. 30. 3000 K . 
| And by the canon law, where divers did preſent, being 
either coparceners, jointenants, or tenants. in common, 
the biſhop, if he pleaſed, might judge of the fitneſs of the 
clerks, and chuſe which of them he would. Gi 765. 
But by the common law, if the patrons have the pa- 
tronage by deſcent, as coparceners; then is the ordinary 
bound to admit the clerk of the eldeſt ſiſter; for the eldeſt 


ſhall have the preference in the law, if ſhe will; and then 


at the next avoidance, the next ſiſter ſhall preſent, and to 
by turns one ſiſter after another, till all the ſiſters or their 


_ heirs have preſented ; and then the eldeſt ſiſter ſnall begin 


again. And this is called a preſenting. by turn; and it 


| holdeth alway between coparceners of an advowſon, ex- 


cept they agree to preſent together, or that they agree by 
compoſition to preſent in ſome other manner; and f 

do ſo, the agreement muſt ſtand. But if after the death 
of the common anceſtor the church voideth, and the eldeſt 
ſiſter preſenteth together with another of the ſiſters, and 
the other ſiſters every one in their own name or together; 
in that caſe the ordinary is not bound to receive any of 
their clerks, but may ſuffer the church to lapſe: for he 
ſhall not be bound to receive the clerk of the eldeſt ſiſter, 


but where ſhe preſenteth in her own name. 1 Ini. 186. 


243. 2 Inſt. 364. £24.00; ns | 
And in this caſe, where the patrons vary in preſent- 
ment, the church is not properly ſaid to be litigious, ſo 
that the ordinary ſhall be bound at his peril to direct a 
writ to inquire of the right of patronage, for that writ. 
lieth, where two preſent by ſeveral titles: but theſe pa- 
trons preſent all in one title, and therefore the ordinery 
| may 


they Be 


may aden to paſs, if be willy into _m_ lapſe. Dr. & 

St. d. 2. C. 30. | 

And the privilege of the elder ſiſter to preſent firſt in 
turn, goes to her aſſignee: As in the caſe of Buller and 


the biſhop of Exeter, Dec. 12. 1749. The eſtate of an 

advowſon deſcended to two daughters as parceners. The 
church became vacant twice in their time, and both joined 
in preſentation, - The elder. marries, ſettles her on eſtate 
in the common way, and dies. The other daughter, be- 
fore it became vacant again, marries and makes a ſettle- 
ment of her part. A vacaney happening, Buller the huſ- 
band of the elder, intitled to her eſtate as tenant by courte- 


ſy, or under the ſettlement, claims as in her turn, and pre- 
ſents. But the biſhop objects thereto, becauſe the younger 
ſiſter and her huſband, claiming an equal right to preſent= 


ation as tenants in common, did not join. So that there 


being a litigation, he was willing to admit the perſon ap- 


pearing to have right in courts of law, By Mr. Baron 
Clarke in the abſence of the maſter of the rolls: I have 


always thought, that the many alternate preſentations in 


this kingdom muſt have ariſen. from eſtates deſcending 
in parcenary, where advowſons are upon them. It is the 


only eſtate that I know of, which in courſe, and by ope- 


ration of law only, falls on ſeveral perſons making but 
one heir, without the intervention of conveyances by will 


or otherwiſe of the owner of the eſtate; which makes it, 


altho' in ſome inſtances partaking of a "tenancy in com- 
mon, different from that and from a jointenaney, which 
are made by conveyance, and deſcendible in a different 
manner. An advowſon is a particular ſort. of an eftate 
ſo deſcendibſe. And as it is irapoſſible to be divided into 


parts ſo as to be enjoyed ſeparately, it is natural to follow 


the courſe that has been practiſed, that each parcener 


ſmhould have a turn to preſent, and to prevent confuſion 


begin with the eldeſt. And in all the caſes where diſputes 
have ariſen, whether the alienlee of the elder ſiſter ſhould 
have the ſame 3 or whether it ſhould go to the 
next ſiſter, it hath _ determined in favour: of the ali- 


enee, 1 Vezey, 340. 
[Note, — are, where lands ·deſcend to daugh- 


ters, ſiſters, or other females of kin in equal degree ; 
theſe are but as one heir to their anceſtor; and they or 


their heirs reſpectively hold the lands together, till a par- 
tition is made, either by mutual conſent, or by the writ 
de partione facienda. Jointenants are, where lands are 


conveyed to two perſons, or more, jointly ; and theſe 
| muſt 


1 


13 


ä 


muſt Joifas pied 8. and ſue, as coparceners muſt avi but 
jointenants have a ſole and peculiar quality of ſurvivor- 


ſhip; ſo as when one of them dies the ſurvivor or ſurvi- 


vors ſhall have the whole. Tenants in tommon are they, 
who have lands by ſeveral: titles, and not by a joint title, 
and none of them knoweth his ſeveral pane; but they OC» 
cup and take the profits in common.) 

y the 13 Ed. 1. fl. 1. c. 5. When an advowſon * 
ſcendeth unto parceners, tho”: one preſent twice, and 
uſurpeth upon his coheir; yet he that was negligent ſhall 
not be clearly barred, but another time Aan have his turn 
to preſent when it falleth. s. 5 | 

The clerk of a coparcener, being once compleat in- 
cumbent, tho” he is afterwards deprived, the turn is ſerved; 
and ſo it is where by reaſon of ſome incapacity the inſti- | 
tution was voidable by ſentence declaratory, but not void, 
(as hath been held, in caſe à layman is preſented 3) be- 
nad the church is full, until fuch ſentence” comes. But 


remains hot only' voidable, but by ſpecial — of 
the law merely and actually void (as for not reading the 
articles, or the like); there the turn is not ſerved, but 
the preſentor may preſent again, becauſe the church was 
never full. 5 Co. 102. Gib. 765. l | 

If a perſon preſented by a coparcener, is een 


: ** deprived, and the next preſents; notwithſtanding that 


the ſecond is compleat incumbent, yet if he is deprived, 
and the firſt reſtored, the turn is not ſerved; becauſe the 


reſtoring of the firſt is a recontinuing of his incumbency 


upon the foot of the former preſentation inſtitution and 
induction; who alſo dying incumbent, will de the laſt 5 
preſentee. 5 Co. 102. Gi '. f 


By che ſtatute of the 7 An. c. 18. 7 ee, or 
Jointmnants, or tenants in common be ſeiſed of any eftate of in- 


heritance in the advowſon of any church or vicarage or other 


eccleſiaſtical promotion, and a partition ſhall be made between 


rhem to preſent by turns; thereupon every one ſhall be taken and 
adjudged 10 be ſeiſed of bis or her ſeparate part of the advow- 
fon to 4 . in his or her turn; as if there be two, and they 
make ſuc partition, each all be ſaid to be ſeiſed, the one of 
the one moiety to preſent in the firſt turn, the other of the other | 
moiety to preſent in the ſecand turn; in like manner, if there 
be three, four, or more, every one ſhall be ſaid to be ſeiſed of 
his er her part, and to preſent in his or her turn. © Ty 
And by the ſtatute of the 13 Ed. 1. ft. 1. c. 5. Some- 

tires — an agreement is made between many claiming one 
3 | | advotoſon, 


to coparceners that are privy in blood; and, if one of the 


parties or his heirs, or any ſtranger uſurp in the turn of 


another, the party wronged is not driven to his guare im- 


pedit; for it may be, that the guare impedit, or aſſiſe of 
darrein preſentment, may fail; and yet he may have reme- 
dy by this act; for albeit there be a plenarty by ſix months, 


1 yet the party may have a /cire facias upon the roll or fine, 


1 therein recover the preſentation and damages. 2 1»/t. 
inte gau | * EEE 

- In the caſe of the biſhop of Saliſbury and Philips, A. 
11 where two were ſeiſed in fee of the advowſon in 
groſs as jointenants, and by indenture agreed from thence- 
forth to be ſeiſed thereof as tenants in common, and not 
as jointenants, ſo as they and their reſpective heirs ſhould 
preſent ſeverally and by turns; Holt chief juſtice ſaid, 
that a compoſition might be, either by record, or by deed, 
or by parol : That after the firſt way, if one preſent, the 
other was not by an uſurpation put to a quare impedit; 
that by the ſecond way the compoſition is good, and if it 
be once executed on all ſides, he that brings a quare im- 
pedit need not mention the compolition, which ſhews the 
very right and inheritance to be ſevered, and that a ſepa- 
rate intereſt is veſted in each, to preſent alternately ; that 
the third way, may be between parceners, but between 


„ier 


bl 


came vacant pending the ſuit. 2 


the plaintiff's father, being po 


Advowſon. 
ſtrangers in blood compoſition cannot be without deed - 
Gib. 764. 1 Salk, 43. Carth; 505. £2 © 
9. 4. 1700. Amburft and Dawling, The defendant 
having mortgaged the manor of Thunderſley to which an 
advowſon was appendant, to the plaintiff, who brought 
the bill to forecloſe, the church became void; the defend- 
ant moved the court for an injuction to ſtay the pro- 
ceedings in a quare impedit brought by the plaintiff. By 
the court: Although the defendant Dawling hath no 
bill, yet being ready and offering to pay the principal, 
intereſt, and coſts; if the plaintiff will not accept his 
money, intereſt ſhall ceaſe, and an injunction ſhall be to 
ſtay proceedings in the quare impedit; for the mortga- 
gee can make no profit by preſenting to the church, nor 
can account for any value in reſpect thereof, to ſink or 
leſſen his debt; and the mortgagee therefore in that caſe, 
until a forecloſure, is but in the nature of a truſtee for the 
mortgagor. And ithe like order was made between Jory | 
and Cox; where the defendant had an injunction againſt 
the plaintiff, to ſtay his 1 to a church, that be- 

ern. 401. 

So in the caſe of Gully and Selby, MA. 7 G. It is a rule 
in equity, that though in the caſe of a mortgage in fee 
the legal right of preſentation is veſted in the mortgagee; 
yet they will interrupt that preſentation and compel the 
ordinary to inſtitute the clerk of the mortgagor any time 
before forecloſure; it not being any part of the profits of 


the eſtate. Str. 403. | 


H. 1726. Gardiner and . Samuel Gardiner, 
eſſed of a long term for 
ninety nine years of the advowſon of Eckington, made a 
mortgage thereof to the defendant by way of aſſignment 
of the term, upon condition to be void on payment of the 


mortgage money and intereſt at the end of the year, and 


there was a covenant in the mortgage deed, that on every 
avoidance of the church the mortgagee ſhould: preſent. 
rs after, the mortgagor died. It was admitted 


Several 
by the lord chancellor and by the counſel on both ſides, 


that if there be a mortgage made of a manor, and an ad- 
vowſon appendant, before the mortgage is forecloſed 
(though the mortgagee be in poſſeſſion) yet the mortga- 

r ſhall preſent if the church becomes void; for the pre- 
Tien is to be preſumed to yield no profit, and conſe- 
quently cannot be accounted far. But the caſe here was 


. aid to differ; nothing being — here but the ad · 
C 


d have no other fatis- 


vowſon : ſo that the mortgagee 
7 faction, 


| Advowſon. 

faction, than by providing for a child relation or friend, 
on the church's becoming void; and the rather for that it 
was the expreſs agreement in the mortgage deed, that as 
often as the church ſhould become void, the mortgagee 


ſhould preſent: which expreſs agreement would be good 


even in caſe of a mortgage of a manor with an advowſon 
appendant; and this was ſtill ſtronger, as it was in the 
caſe of a periſhing term, where every preſentee or incum- 
bent would have an eſtate for life in the church: to which 


the court, though they gave no opinion, yet ſeemed to 


incline. But it appearing, that this bill againſt the mort- 
| pager and*his-preſentee was brought ſeven months after 
in 

ing, that as a quare impedit was confined to the fix months 
after the death of the laſt incumbent, ſo the bill ſeeking 
to compel the defendant to reſign, and conſequently to 


deprive him of his living, ought by the ſame.veaſon to be 


limited to the ſame time; and the relieving againſt this 
would be to relieve againſt an act of parliament, which 
had punctually been obſerved for ſome hundreds of years, 
ever ſince the 13 Ed. 1. and that the ſix months time 
ought to be ks much obſerved here as at law, in regard it 
tendeth to the peace of the church: Indeed, had a quare 
impedit been brought within the ſix months, and the bill 
been preferred after the fix months, the court might, on a 
proper caſe, give directions in aid of the quare impedit, 
that the mortgage ſhould not be given in evidence; but 
here there was no quare impedit brought, and the bill 


came out of time. Wherefore by the court : Diſmiſs the 


bill as to that part which ſeeks to compel the defendant to 


reſign his living; but let the plaintiff redeem the mort- 


gage, on payment of principal, 'intereſt, and coſts, 2 

PM gop- 5 5- * | | 

Aug. 11. 1747. Mackenzie and Robinſon. A petition 

was preſented on behalf of a mortgagor, that the mortgagee 

of a naked advowſon ſhould accept of his nominee, and 
preſent him upon an avoidance, the incumbent being 

dead. On behalf of the mortgagee it was inſiſted, that as 


there was a large arrear of intereſt, he ought to preſent, 


if any advantage accrues from it. And for this purpoſe 
was cited the cafe of Gardiner and Griffith. By the lord 


chancellor Hardwicke : I am of opinion that the mort- 


gagor ought to nominate ; and that it is not preſumed 
any pecuniary advantage is made of a preſentation, To 
be ſure, theſe are but flender ſecurities; but the mort- 


gagee ſhould have conſidered it before he lent his money; 
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itution, the lord chancellor diſmiſſed the bill; declar- 
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this caſe; he ſhould have prayed a ſale of the advowſon. 
The next day he mentioned that he was not quite clear 
as to this point, and chat he had looked into the, caſe of 


Gardiner and Griffith, according to the ſtate of it in the 


houſe of lords, where the decree of lord chancellor King 
was affirmed, He ſaid that was a mixed caſe, and that 
he doubted himſelf whether a covenant that the mortgagee | 
ſhould-preſent (as was the caſe there) was not void, being 
- ſtipulation, for ſomething more than the prinoipal and 


attic. He adjourned it for further conſideration to the 

next day of petitions. On which day this petition came 

on again. And the mortgagee not being able to find any 

precedent in his favour, gave up the point of preſenting, 

and an order was made that the mortgagor ſhould be at 

liberty to preſent, and the mortgagee was obliged to ac- 

cept of the mortgagor's nominee. 2 Atiyns, 5 509. 

Advowlon in te- 10. If a woman that hath an advowſon, or part of an 

nant by curtely. adyowſon, to her and her heirs, doth take an huſband;; 
5 the huſband may not only preſent jointly with his wife, 


during the coverture,. but alſo having iflue by her, after 


her death (though the right of patronage, ſo far as it was 
in the wife, deſcends to her heir; and though the wife 
did never preſent to it, but died before the church voided ) 
the right of preſenting during the huſband's life is lodged 
in him, as tenant by-courteſy, though his wife had but a 
ſeiſin in law, becauſe he could by : no incuſtry, attain to 
any other ſeiſin. And if the church, in this caſe of the 
"huſband, void during his life, and then he die before the 
church is filled; yet the heir ſhall not have the turn, but 
the huſband's executor. And if the church being void, 
the wife dies, having had no ifſue, ſo that the huſband is 
not tenant by de yet he ſhall preſent to the void 
15 . Wat. c. 
at If a man ly is ſeiſed of an * takes a wife, 
nant in do wer. Go + ang ; the heir ſhall have two preſentments, and the 
i | wife the third; yea, and though the huſband in his life 
| time had granted away the third turn: that is, the wife 


may in a proper action recover the third preſentation as 
her dower, or it may be aſſigned to her for dower; but 


without ſuch recovery or aſſignment, the wife cannot 
make title to the advowſon, or to any preſentation, no 
more than ſhe can enter by her own authority into any 
20 lands or tenements to which ſhe hath right of dow- 


Or if a manor, to which an advowlon.! is appendant, 
4 doth 


and inſtead. of a bill of forecloſure, as he hath done in 


intereſt, and the mortgagee cannot account for the pre- 
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doth deſcend to an heir, and he aſſigns dower to his mo- 


ther of the third part of the manor with the appurtenances; 


29 


the is thereby endowed of the third part of the advowſon, 


and may have the third preſentment. JVatſ. c. 9. 
* AK» 2 4 G. 2. Robinſon and Tonge. In the chancery : 
Upon debate it was held, that an advowſon in fee was 
real aſſets in the hands of the heir for payment of debts. 
And the decree was affirmed in the houſe of lords. Str. 
879. Viner. Aſſets. A. 28.- 

If two patrons preſent to one and the ſame 8 
by 1 titles, the church is become litigious; becauſe 
the biſhop knows not which clerk to admit: And it ſeem- 


preſent the ſame perſon ; becauſe when the biſhop admits 


him as the clerk of the one, he puts the other out of poſ- 


ſeſſion, and conſequently to his action; and the biſhop 


becomes a diſturber, if he who is put out of poſſeſſion 
prove to have the better title. Deg. p. I, C. 3. | 


But if two jointenants or tenants in common preſent 
ſeveral clerks, this doth. not make the church litigious; 
for the biſhop may admit the clerk of which he pleaſes ; 
or if they do notagree and join in preſenting a clerk with- 
in the ſix months, the biſhop may collate. id. 

Alſo where one patron doth. preſent his clerk before 
any other hath preſented, the church is not yet litigious ; 
therefore if the biſhop doth refuſe. him, he is a diſturber ; 
and though another ſhould after preſent, whereby the 
church then doth become litigious, yet that will not ex- 
cuſe the biſhop from being a diſturber if the firſt patron 


be upon trial found to bave the better title; nor can he 
have the benefit of lapſe, though no action be brought 


againſt him, which makes it ſafe for the biſhop to receive 
him that comes firſt. But then a queſtion may be made, 
How can a church (the biſhop acting thus ſafely for him- 
ſelf) ever become litigious ; and how can it be truly ſaid, 


that the biſhop may juſtly refuſe both clerks upon account 
of two ſeveral patrons making their ſeveral preſentments 


to him, unleſs. the preſentees ſhould happen to tender 
their preſentments at one and the ſame time, which is not 


to. be ſuppoſed? In anſwer to which, — It is true that if 
the biſhop doth unjuſtly refuſe the cletk of the true pa- 


tron before any other preſentment is made, although the 
church by another perſon's preſenting after doth become 
litigious, he will not be excuſed (the true patron prevail- 
ing at law) from being a diſturber ; but there is a great 
ae betwixt $he biſbop's ſuſpending: the admiſſion 
C 2 and 
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tual court, by 
eth, that the church is not leſs litigious, though they both Jus patronatiy, 


Advow ſon aſſets 
for payment of 
debts, 


Trial of the 
right of advows 
ſon in the ſpiri- 
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and inſtituion of a clerk, and his abſolute refuſal of him. 


A biſhop is not bound inſtantly upon the preſentment ten- 
dred to admit, if he hath other buſineſs in hand, but may 
appoint the clerk to repair to him at another time to re- 


ceive admiſſion and inſtitution. And when a perſon is 


preſented to him, he may take competent time to examine 
his ſufficiency, and inquire and inform himſelf of his con- 
verfation. And by a haſty admiſſion of the clerk of a 
diſturber, the biſhop might do great wrong in ſurpriſing 
other patrons that have right: and the law doth not ſo 
haſten the biſhop's proceeding, but that he may take con- 
venient time to examine the clerk, that other pretenders 
may take notice of the vacancy. Vaiſ. c. 20. Deg. 
ba But 5 caſe the patron feareth that the biſhop will ad- 
mit another clerk, or be not yet reſolved of his clerk, he 
may enter a caveat with the biſhop not to admit the clerk 
of any other; and though this do not fo bind up the 
biſhop that he cannot admit the clerk of another perſon, 
yet if the biſhop will preſume to do it without a jus pa- 


© tronatus, he may bring himſelf under ſeveral inconveni- 


ences. Deg. p. 1. c. 3. | 
But a caveat entred during the. life of the incumbent, 
is of no force. This was reſolved in the cafe of Hutchins 


and Glover, H. 15 Ja. where the caveat was entred when 
the incumbent Jay in extremis; and it had been declared 


in the ſpiritual court, that the inſtitution afterwards given 
was void; for fo is the rule of the canon and civil law, 
that a caveat may be entred where a perſon feareth a fu- 
ture damage: but in this particular it is of no force, 
becauſe contradicted by the common law. However, 
where ſuch ſuſpicion is, that a title may probably be 
pos np upon an avoidance, it is a fafe and adviſable 
courſe to enter a caveat before the incumbent dies; which 
will be a reftraint upon the ordinary from admitting any 
clerk haſtily, though not in law, yet in equity and pru- 
dence, Cro. Fa. 463. Gif. 778. 

But nevertheleſs an admiſſion contrary to the caveat 
entred, is good in law : That is to fay, the admiſſion, 
inſtitution, and induction thereupon' ſhall ſtand to al} 
intents and purpoſes by the rules of the common law ; 
in the eye of which the caveat is faid to be only a caution 


for tho information of the court (like a caveat entred in 


chancery againſt the paſſing of a patent, or in the com- 


mon pleas againſt the levying of a fine); but that it doth 


not prelerve the right untouched, fo as to null all ſubſe- 
aa | | quent 
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quent proceedings; nor hath it ever been determined, 
that a biſhop became a diſturber by giving inſtitution 
without regard to a caveat; on the contrary, it was ſaid 
by Coke and Doderidge, that they have nothing to do 
with a caveat in the common law.“ Gibf. 778. 

Now the church being become litigious, the biſhop in 


ſuch caſe, in order to ſecure himſelf, ought to award a 


jus patronatus to inquire of the right; which! is merely an 
inqueſt of office, in nature of a writ de proprietate Probanda. 


Deg. p. 1 le, 3. 
And this proceſs i is > part of the ancient inquiſition, that 


we read of in our elder conſtitutions and records; which 


includes, not only an inquiry into the points immediate- 
ly. relating to the right of patronage, but alſo into the 
qualifications of the perſons preſented, and ſuch other 
heads as the biſhop thought it proper for him to be in- 
formed of. And this inquiſition (however now grown to 


_ be occaſional only, when churches happen to be litigious) 


ſeems anciently to have been iſſued of courſe, upon every 
preſentation made, and nt to the admiſſion and 
inſtitution thereupon. Gib. 77 

It hath been a queſtion, En the bithon is bound to 
ſue the jus patronatus at his own coſt and peril, or only at 
the prayer, and at the coſt of the party that prays it, or of 
both parties: but the better opinion ſeems to be, and ſo 


1s the praQice, that the ſame is to be ſued at the prayer 


and at the coſt of one of the parties that prays it, or of 
both the parties if they join. Deg. p. 1. c. 3. Wai, 


C. 21. 


And if the biſhop refuſeth to award it accordingly, tho? 


he may not be ſued in the ſpiritual court, yet he thereby 
brings upon himſelf divers inconveniencies: he becomes 


D 


a diſturber; and he hinders the lapſe, if the clerk is not 

admitted in ſix months; and (as Hobart held) if ſuch 

patron makes good his title by due form of law, and did 

not name the biſhop in the quare impedit, he may have 

an action upon the caſe againſt the biſhop, and recover 

the coſts and damages he hath ſuſtained by reaſon of a 
wrongful admiffion of the biſhop without the awarding of 
a jus patronatus as aforeſaid. But if the biſhop happens 


to admit him who upon trial appears to have the better 


title, then the other is without all remedy againſt the 


| biſhop. Gib/. 778. Deg. p. 1. c. 3. Watf. c. 12. big 


Alſo either of the contending parties may demand a _ 


patronatus ſingly. - G:bſ. 778. 


But in caſe the biſhop delay to admit the true patron” > 


clerk, he may ſue a duplex querela out of the arthes, to 


C3 command 
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command the biſhop to admit his clerk; and then, 1 
"biſhop do not admit the clerk within nine days, or the 


ſpace aſſigned by the duplex querela, or return a legal 


cauſe why he doth it not, the metropolitan may admit the 


clerk in the ordinary's default. Deg. p. 1. c. 3. 
But the biſhop may return, if the truth be fo, that the 


church is licigious, and that he cannot admit the clerk 
till the right be determined in a pf apa ee Which 
will excuſe him. id. d 


But the ſureſt and ſafeſt way in this caſe is, if "a 


'biſhop delay the true patron, immediately to ſue a quare 
impedit, and thereupon a ne admittas to the biſhop; and 


then if the biſhop after the receipt of ſuch writ, admit 
the clerk of any other perſon, without a verdict in a jus 
patronatus, the true patron may have a writ called a quare 
incumbravit, againſt the biſhop, and 20 le fenen 
the preſentation with damages. id. 

The jus patronatus deing awarded, is to de W 
according to the form the Ml phys 8 in the ecclcliaſtical 
Courts. 

Which is thus: & 

The biſhop, | if he pleaſeth, V ſit himſelf 6s jade; 
but the uſual way is by commiſſion iffued to his chancel- 
lor, or to ſuch other perſon or perſons as he ſhall judge 
proper, ſkilled in the canon and * laws. Deg, 

SE SO Y 

„ the biſhop doth rene to ſit in 
the void church on a certain day; and doth decree a 
monition againſt the patrons preſenting and the clerk pre- 
ſented, to be preſent there at the day 4.5 . Pn to ſee” the 
proceedings. Clarke, Tit. 98. 1 

Alſo the biſhop is to decree, and ſend forth” a publick 
edict, againſt all having or pretending to have any intereſt 
or right of preſenting to the vacant church, to appear'at 


the day and place appointed, to ſhew their right. And 


this public edict is to be affixed to the door of ey n, | 
church, in time of divine ſervice.” 7d. 

And at the day appointed for this enquiry, . per- 
ſon or perſons executing the aforeſaid mandates or cita- 
tions, are to make oath of the due execution thereof; or 
the execution of them may be certified under ſome au- 
Tir ſeal, as of we nen 1 commiſſary. e 

it, 100 ö 

Agaiĩnſt which 42 the biſhop is alſs to ſummon a uy 
jor this purpoſe by way of citation; 1 e rel, Jas is to con- 
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fiſt of ſix clerks and fix laymen, that live near to the void 
church; or of as many more as the biſhop. pleaſes, the 


proportion being obſerved of clergy and laity, that there 


be as many of che one ſort as 10 the other. ney Tit. 


997 Waif. c. 21. | 

When the eommiſſioners are ſet, they are to give di- 
rections to open the court; and the commiſſion 15 pre- 
ferited, and read. 

After which, the perten cited, and thoſe of che jury are 
to be publickly called; and if any of the jury appear not, 


being duly ſummoned, they may be puniſhed, that is to 


ſay, the clergymen by ſequeſtration, and the laymen by 


 excommunication, and fo be compelled to appear. Glarke, 


TR. 1% % (nn. 

But if twelve of the jury appear, that is, ſix of each 
ſort, it is ſuffcient. Clarke, Tit. 100. 

And if others cited appear not, they are to be pro- 


nounced contumacious ; and the proceedings are to go on 


notwithſtanding, and in pœnam contumaciæ of them that 


do not appear. id. 
If fix elergy and fix laymen appear to be * the jury, 


which is the competent number, they are to be ſworn 


faithfully to inquire of the articles; and in ſwearing them, 
firſt a clerk, then a layman is to be ſworn, till a jury of 
twelve or more is made up. Clarke, Tit. 100. OR. 
Er. 

Which articles are to contain the eſis about 
which the jury are to inquire; namely, 1. Whether the 
church be void, and how it became void. 2. Who pre- 
ſented at 'the Jaſt preceding avoidance, and at the two 
foregoing avoidances. 3. Whether the perſons preſent- 
ing preſented in their own right. 4. In whom the inhe- 
ritance of the advowſon is, and who ought to preſent to 
the void turn. 5. Whether any of the clerks preſented 
be known or ſuſpected to be guilty of any crime, rendring 
him incapable of admiſſion to the ſaid benefice, as hereſy, 


ſimony, perjury, adultery, drunkenneſs, gr Ree like, 


Clarke, Tit. 99. Watf. c. 21. 


Then the counſel and advocates of both ties are to 


ſhew their reſpective clients titles, and to produce their 
evidences, and prove the ſame. Clarke, Tit. 100. 

And after the evidence is given on both fides, and 
counſel fully heard, the jury may give their veriict at 
any time the fame Jay ; or if the cauſe be doubtfy], the 
judge may Ae them a longer time for to cont ger As 


"EC #* 


1 


23 


Advowſon. 
the matter, and aſſign alſo a place where they ſhall give 
tbeir verdict. Clarke, Tit. 100. 5 | 
And according to the verdict given, the biſhop admits 
and inſtitutes the perſon, in whom the right is found. Not 
that he is abſolutely bound to do this, or that the admiſſion 
and inſtitution. of another is void in law; but this, gene- 
rally ſpeaking, is the faireſt and moſt impartial way ; and 
the biſhop by doing otherwiſe, brings upon himſelf the 
inconveniencies which accrue upon. the refuſal to award a 
jus patronatus. Deg. p. 1. c. 3. Wat. c. 21. * 
But ſuppoſe the jury will not agree of their verdict, 
and the one half be for the one patron, and the other half 
for the other patron ; or that they refuſe to give any 
verdict at all; or if they find a ſpecial verdict, as it ſeem- 
eth that they may; or if (where two patrons have each a 
jus patronatus) there is a verdict in favour of each patron 
it ſeemeth in theſe caſes, that the biſhop (inaſmuch as he 
hath done his duty) may refuſe both, without ſubjecting 
himſelf to any of the ſaid inconveniences : though it is 
affirmed by ſome, that in ſuch caſes he may award a ſe- 
cond jus patronatus. Gib/. 779. Waiſ. c. 21. Deg. 
„. | be 
2 And 8 is to be obſerved, that after a verdidt found in a 
jus patronatus for the patron, the patron muſt again re- 
queſt the biſhop te admit his clerk; otherwiſe, if the 
church lapſe after ſix months, the biſhop may collate. 
be. 1 Fee 
It is to be obſerved, further, that a church 'may again 
become litigious, if after verdict given upon a jus patro- 
natus, another clerk is preſented by a patron, whoſe right 
was not diſcuſſed in the jus patronatus, before admiſſion 
is requeſted of any clerk by him for whom the verdi& 
was found. In this caſe a new jus patronatus upon re- 
queſt is to be awarded. But if one hath preſented, and 
his title is found upon a jus patronatus, and then requeſts 
the biſhop to have his clerk admitted, and afterwards ano- 
ther preſents ; in this caſe the biſhop ſhould for his ſafety 
admit the clerk of him Vor whom the verdi& is found, 
becauſe. otherwiſe the church becomes litigious by his 
delay, which will make him a diſturber; and if he doth 
not admit, but ſuffers lapſe to come to himſelf, and then 
collates, it is ſaid he is a diſturber againſt both preſenters, 
And in this caſe, in an action brought againſt the biſhop, 
and the ſpecial matter being made appear by the pleading, 
the ifſue ſhall be, whether he for whom the title was 
found, did ſue to have his clerk admitted, and whether 
I 8 ; the 
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e the ſecond preſented ſo haſtily to the biſhop, that he | 
5 could not admit the clerk of the firſt before the ſecond 
preſentation was made. Maiſ. e. 20. Deg. p. 1. c. 3. 
But after all, The effect of this ſuit is no more but for 
the biſhop's ſecurity, that he may avoid being a diſturber; 
for the verdict of this jury is a ſufficient warrant for the 
biſhop to admit and inſtitute his clerk, for whoſe title 
the verdict is given; and the biſhop for ſo doing ſhall 
never be made a diſturber, though the other patron againſt 
| whom the verdict is given ſhall after recover in a quare 
impedit or other action: but this doth not at all bind the 
title or right of the party ; for that. muſt be done by. ſome 
of the methods hereafter following. Deg. p. 1. c. 3. 
Concerning others than biſhops who have power to 
grant inſtitution, it is ordained by a conſtitution of areh- 
biſhop Peccham, that no dean, or other prelate (except the 
biſhops, whoſe authority is not intended to be refirained by this 
conſtitution) ſhall make inguiſition concerning the matter of pre- 
ſentation of any perſon to an eccleſiaſtical benefice, but in a full 
chapter of the place, having firſi cited him who hath poſſeſſion 
. of the church in ſuch reaſonable time, as he may have opportu- 
1 nity to adviſe with learned counſel and provide for his defence. 
TEES And whatſoever ſpall be done contrary to this ordinance, ſhall 
5 be void; and the dean or prelate that made the clandefline in- 
queſt ſhall make ſatisfattion for the damages which ſuch paſſeſſor 
| hath ſuffered ; and the ambitious aggreſſor ſhall be excluded from 
ſuch benefice for ever, and from accepting any other benefice for 
| | three years. Lind. 217. 


That no dean] That is, dean of any cathedral or colle- 
giate church, or other dean to whom by preſcription, or 
privilege, or otherwiſe, it appertaineth to grant inſtitu- 
tion. Lind. 217. | 1 


Shall make inquiſition] By which, inquiry is to be made 
of the right of preſentation, and the qualificatidns of the 
perſon preſented, and alſo of the avoidance of the church, 
and the manner of the avoidance, and other afticles uſu- 
ally inquired of in ſuch caſes. For he who inſtituteth, 
before his admiſſion of the perſon preſented, ought care- 
fully to inform himſelf of all theſe things. Lind. 217. 


Of the place] This may be underſtood of the church it- 
ſelf, to which the preſentation is made. Lind. 217. 
14. Albeit by the canon law the right of advowſon Trial ia the tem- 


is to be tried in the eccleſiaſtical court, yet the common poral _ ; 2 
= writ of right 

advowſon, darrein preſentment, and quare impedit : under which are included alſo the writs of 

indicavit, nc admittas, quare incumbravit, and quare non admiſit. 
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law will not fuffer this; and the reaſon” is, becauſe 4 


vowſons were generally dppendant | to minors: or to the 


demeſnes; and paſſed along with them, unleſs a particu- 
1 was Ferst "Lind. 277 in. * 99. 


*** rt 5 £ A 


The writ o? right if —— ( MAR de rel dV»: 


| rionis was ſo called from thofe words in the writ, where-. 


by it is commanded, gubd planum rectum tencas * ad voca- 
tian: By this the inheritanee of the advowſon might be 
reoovered; but the” "Ineunpenc could not de removed. 
ons 784. 78 

And this writ nech ay r him that bath an etre; 
or right of eſtate, in the advowſon, to him and his heirs 
in fer ſimple; and is diſturbed to preſent upon an avoid- 
ance; having not brought any action of quare impedit or 


. dartein preſentment within bx months. + 4 ns wa oy ai 


forium {REIN * * ko 2 828 * 


8 


* 


* rr W is a writ which nech, where 2 man 
or his anceſtor hath preſented a clerk to a church, and 
afterwards" (the church becoming void by the death of 


the faid clerk or otherwiſe) A ſtranger preſenteth his clerk, * 


to the fame church, in diſturbance of him who had laft 
or whoſe anceſtor had laff Joie: "Terms of the Law. 


28 impedit is a writ which lieth 0 where one hath 


an advowſon, and the parſon dies, and another preſents a 


clerk, or diſturbs the rightful patron to preſent. And 
this writ was provided chiefly for the ſake of purghaſers of 
advowſons, who could not have the writ of darrein pre- 
ſentment; but ſo, that all who may have that writ, may | 

have this of quare impedit, if they . 


© Unto the writ of right of advowſon belongeth the writ 
of indicavit, which is 2 writ" of prohibition that lieth for 
the patron of a church, whoſe clerk is defendant in the 


ecclefiaſtical court. in an action for tithes, commenced by 
another clerks/and extending to the fourth part of the 


value of the church at leaſt. * 
This write is not returnable; but if they ceaſe not their 
ſuit, be ſhall have an attachment. 7. E. | 
t this day, rits of indicavit and of eight of ad 
12 well as an aver; real er r are papa al- 
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In a of the writs of darrein 1 15 


quare impedit, there is another writ called ne- admittas ; 
which is, where one hath an action of darrein preſentment 


or quare impedit, depending in the common pleas; and 


he ſuppoſeth that the hiſhop will admit the clerk of the 
defendant pending the plea betwixt them: in ſuch caſe a 
writ iſſues to the biſhop, requiring him not to admit a 
parſon to ſuch a church, until the right ſhall be deter- 
mined. Fitzherb. Natura Brevuium. 87. 

And the writ of ne admittas wy * ſued within the 


ſix months afte the avoidance; for after the ſix months 


a man ſhall not have this writ, becauſe then the biſhop 


may collate for lapſe; and therefore it is in vain then to 


(vs for the writ, becauſe” the title to heart owt is prog 
to the biſhop." F. N. B. 87. 


And if notwithſtanding the ne admittas, the biſhep doth 
admit the clerk of any other perſon, pending the ſuit, and 
he who brought the ne admittas doth recover; then he 
ſhall have a writ of guare incumbravit to the biſhop, that 


he appear and ſhew why he hath mrs the 1 


* 
And if it by found by verdict, that the e hath i in- 


cumbred the church, after a ne admittas delivered to him, 
and within ſix months after the avoidance; damages are 


to be awarded to the plaintiff, and the Rho. directed: to 
en the We F. N. B. 111. (och 0 


Quare non ami i is a writ that lies wares 2 man bath 
recovered an advowſon, and ſends his clerk to the biſhop 


to be admitted, and the biſhop will not receive him; then 


he ſhall have the faid writ ws. org? the pon | A * E. 


By the ſtatute of — — Wente 9 H. 3. jy 14 5 
of darrein preſentment ſhall be always takin before the Juftices 


of the bench, and there ſhall be determined. 


The reafon of which was for expedition, that lapſe 


mi it not incur. 2 Inft.": 27, a 
But this is altered, as will appear, by fubtequent ſta- 
tutes. 


By the 52 H. 3. c. 12. 1n affiſes of darrein preſentment, 
an in a plea , quare impedit, of churches vacant, days ſhul! 


be given from fifteen to fifteen, or from three weaks to thres 
weeks, as the plate ſhall happen to be near or far. And in a 


| plea of quare impedit, if the diſturber come nat at the firſt day 


that he is 885 nor * no Mein, then he ſhall be 10 
5 5 tack 
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rached at another * ieee 


no lain, he ſhall be diſtrained by the great diſireſs; and if he 
come not then, by his default, a turit t ſhall ge to the biſbap e, 
the ſame place, that the claim of the di iurber for that time ſhall 
not be: prejudicial to the plaintiff : ſaving ts the ann lit | 
right at another time, io hen he will ſue therefore, t; 


In affiſes of darrein preſſntment, and in a plea of quare im- 


| 5 This act extendeth not to a writ of quare non ad- 
miſit, nor to an _incumbravit ; but only to the aſſiſe of 


darrein pre entment and) quare impedit; and the reaſon 
thereof i is, for fear of the lapſe. 2 12 1/2. 124. wy | 


Days ſhall: be given from fifteen to fifteen ] By aſſent of 
parties, a longer day may be given than is preſcribed by 
this act; but that aſſent muſt be entred of record. 2 "ol 
124. 
And it is to be obſerved, that by the common law great 
delays are diſallowed in four kinds of actions, viz, in all 
writs of dower, quare impedit, aſſiſe of darrein preſent- 
ment, and aſſiſe of novel diſſeiſin; and therefore no pro- 
tection ſhall be allowed, or eſſoin de dit e Gags! og 


caſt in any of them. 2 ft. 124. 


In à pla of quare impedit, if the d . come SA "7 t 
40 common law, in a quare impedit, the proceſs was 
ſummons, attachment, and diſtreſs infinite; which was 
miſchievous in reſpe& of the lapfe : now it is 3 
that if he appear not at the grand diſtreſs, judgment ſhall 
5 deen for the plaintiff, and a writ to the Teak award- | 


2 Inſt. 124. | 
wo caſt, no, Gir Of eſſoins there have-been fre binds, h 
I, De ſervitio regis. 2. In terram ſanctam. Ultra 


mare. 4. De malo lecti, called in the old books — Ho 2 
de reſiantiſa. 5. De malo veniendi: And this laſt is the 
common eſſoin, which is intended in chis act. 2 In oft. 


12 

by a quare impedit, or darrein eee an * 
of the ſervice of the king, to the holy land, or beyond. 
the ſea, lieth not, for doubt of the lapſe; ; but a common 


eſſoin lieth, 2 Tal. 125. 

A writ Hall go to the "_ Upon theſe words of he | 
aQ, the plaintiff ſhall have writ to the biſhop, without 
making of any title. '2 . 125. 

And he ſhall have alſo beſides, a writ to 2 85 of 


nter eta ah 125. 
If 


If the biſhop be out of the realm; a writ to the biſhop 


may be awarded to his vicar general, for he is in the place 
of the biſhop. 2 aft. 125. | | Fes” "bh 
If the defendant appear at the grand diſtreſs, and take 


a day by prece partium, and after make default; go writ 
' ſhall be awarded to the biſhop : for this caſe, in reſpe& of 
his appearance, is out of the ſtatute. But a new diſtreſs 

| ſhall be awarded. 2 It. 125. | | 


I By the 3 Ed. 1. . 51. Foraſmuch as it is great charity to 
ds right unto all men at all times, when need ſhall be; by the 
aſſent of all the prelates it is provided, that aſſiſes of novel. diſ- 


| ſeiſm, mortdaunceſtor, and darrein' preſentment ſhall be taken 


in advent, ſeptuageſima, and lent, even as well as inqueſis may 
be taken and that, at the ſpecial reque/t of the king made unto 
the biſbaßs. | 1 8 | e | 
By the aſſent of all the prelates] Which is expreſſed, not 
that the prelates aſſented alone, but to manifeſt that this 
act concerning the crofling of a canon of the church, was 
enacted by their aſſents. 2 nf. 265. | 


Shall be taken in advent, ſeptuageſima, and lent] The cauſe 
of the making of this 


in. the common and canon law, in his chapter of the 
challenge of jurors ſaith thus: If ſufficient jurors ap- 
„ hear, ſome are removable for juſt challenge of the par- 
« ris, and alſo in reſpect of the time; for all things are 
«© not fit for all ſeaſons : for it is forbidden by the canons 


«© of holy church upon pain of excommunication, that 


from the ſeptuageſima until eight days after eaſter, and 
*© from the beg 

«© ephiphany, or in the days of the four times (that is, the 
„ ember days appointed for publick faſts four times in the 
% year), or in the days of the great letanies, or in 


„ rogation or gange-days, or in the week of pentecoſt, or 


„in time of harveſt, or of vintage which endureth from 
* the feaſt of St. Margaret (which is the twentieth of 
July) until fifteen days after the feaſt of St. Michael 


«.the archangel, or in the ſolemn feaſts of the acts of 


«© ſaints, no man be ſworn upon the holy evangeliſts, 
„ nor any ſecular plea be holden in the times afoteſaid; 
<<. but that all theſe times be given for prayer to God, and 
<<. to appeaſe debate, and to accord them that be at diſ- 
cord, and to gather the fruits of the earth, whereof the 


0 people 


| atute doth manifeſtly appear by 
Britton, who being biſhop of Hereford, and expert both 


ginning of advent until eight days after the 


29 


A 444 „„ 
cen = 


— , ee — — — —wha ——— — 
, * 
F ro 


— — ——ü„ —AEᷣ—ũͤ ͤ — ä—— —— —— 
— 
* 
. 
o 


30 


© rity.” 2 %% 4 %½. 
BY By the 13 Ed. 1. ſt. 1. e. 5. Whereas of advowſons — 


Wlon. a 
works of piety and cha- 


Adr 


7 people may live, which are 


thurches there be: but three original writs, that is to ſay, on- 
writ of r ight and two of poſſeſſion, which be darrein preſent- 


ment and quare impedit; and\hitherta it bath been uſed in the 
realm, that when any having no right to preſent, had preſented 
to any church whoſe clerk was admitted, he that was very 
| patron could not recover his advotuſon, but only by a writ of 


right, which ſhould be tried by battel or by great aſſixe; whereby 
heirs within age, by fraud, or elſe by negligence of their war- 
dens, and heirs both of great and mean eſtate, by negligence or 
fraud of tenants by the curteſey, women tenants in dower, or 


otherwiſe, far term of life,. or for years, or in fee tail, were © 


many times diſinherited of their advowſons, or at leaſt (which 


was the better for them) were driven to their writ of right, in 


which caſe hitherto they were utterly diſinherited; it is pro- 
vided, that ſuch preſentments ſhall not be. ſo prejudicial to the 


right heirs, or to them unto whom ſuch advowſons ought to re- 


vert after the death of any perſons ; for. as often as any, having 
no. right, doth preſent during the time that ſuch heirs are in 
ward, or during the eſtates of tenants in dawer, ly the curteſy, 
or otherwiſe for term of life, or of years, or in tail, at the 
next avoidance, when the heir is come to full age, or when af 
ter the death. of the tenants before named the aduotuſom ſhall 
revert unto the heir being of full age, he ſhall have ſuch action 


by writ of advowſow poſſeſſery, as the laſt anceſtor of ſuch an 


* 


heir ſhould have had at the laſt avordance happening in his time, 


being of full age before his death, or before the demiſe was 


made fon term of life, ar in fee tail, as before is ſaid. The 
fame ſhall be obſerved in preſentments made unto churches, being 


of the inheritance of wives, what time they ſhall be under the 
power of their huſbands, which muſt be aided by this ſlatute by 
the remedy aforeſaid. Alſo religious men, as biſhops, archdea- 
cons, parſons of churches, and other ſpiritual men, ſhall be 
aided by this ſlatute, in caſe any having no right to preſent, do 
preſent unto churches belonging to prelacies, ſpiritual dignities, 
parſonages, or to houſes of religion, what time ſuch houſes, 
prelacies, ſpiritual dignities, or parſonages be vacant. ſ. 1 


Neither. ſhall this act be ſo largely underſtood, that T4 per- 


ſons for whoſe remedy the ſtatute was ordained, ſhall have the 
recovery aforeſaid, ſurmiſing that guardians of heirs, tenants 
in tail, by the curteſy, tenants in dower, for term of life, or 


Fer years, or huſbands, which faintly have defended pleas mo- 


ved by them, or againſi them; becauſe the judgments given in 
ER | the 


\ 


Pic 4 


the King's court 20 not = are, is Hatuta, Ahe. Jjudg- | 
ment. ſhall Aland in his force, until it beireverſed in . court 
of the king as erroneaus, , error be found; or by. aſſiſe of dar- 
rein preſentment, or by inque/t'by a-writ of quare impedit, if 
it be paſſed, or be adnulled by attaint, or certification, which 
Hall be freely granted. And from henteforth one form of plead- 


ing ſhall be obſerved among juſtices in writ of darrein preſent- 


ment and quare impedit, in this reſpect, if the defendant al- 
ledgeth plenarty of the church of his own preſentation, the plea 
Jhall not fail by reaſon of the plenariy; ſo that the writ be pure 
| chaſed within ſix months, tho he cannot recover his preſentation 
within the ſix months. And where it chanceth, that after the 


death of the  anceflor of bim that preſented his clerk unto @ 


church, the ſame advowſon'is aſſigned in dower to any —_ 


or to tenant: by the curteſy,, which" do preſent, and after the 


death of ſuch tenants the very beir is diſiurbed to preſent when 
the church is void; it is provided, that from hencefarth it ſball 
be in the election of the party diſturbed, whether he will fue a 
writ of quare impedit, or of dartein preſentment. The fame 
ſhall be ebjerved in advawſons e Fas term of li ifes or years, 
or in fee tail. 1. 2. 

And from Benceforth in-writs of quare impedit and darrein 
preſentment, damages ſhall be awaxded, that is to wit, 1f. the 
time of, ſix months paſs by the diſturbance of any, ſo that the 
biſhop. do confen to the church, ens the very patron laſeth his 
preſentation: for that time; damages ſhall be awarded. for twa 
years value of the church. Aud if the fix months be not paſſed, 
but the preſentment b: deraigned within the ſaid time, then 
damages ſhall be awarded to the half. year's value of the chureb. 
And if the — have not whereof” he may recompence da- 


mages, in caſe where the biſhap conferretb by lapſe of time; be 


ſhall be puniſhed by two years N ee, and if the adunu-- 
on be deraigned within the half year ; yet the Hlurber hal 


| be puniſhed by the impriſonment of half a year. f. 3. 


And from henceforth writs ſhall be granted for chapels; 
prebends, vicarages, hiſpitals, abbies, priories, and other houſes 
which be of the aduowſons of other men, that have not been uſed 
to be granted before. And when the parſon of any church is 
di Nur bed to demand tithes in the next pariſh by a writ of in- 
dicavit ; the patron of the parſon jo diſiur bed ſhall have a writ 
to demand the advawſon of the tithes being in demand; and 
when it is deraigned, then hall the plea paſs in the court 


chr ian, as far PRs as it 15 e 61 in the ane” Ly court. 


1 
bs That where any 1 no right to 7 6: 50 


preſented] By this it appeareth, that no ple narty doth put 
the 
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- -Advowſon. 


the patron that hath title to preſent, out of poſſeſſion, 
but only plenarty by preſentation : but plenarty by colla- 
tion doth put him that had right to Ne eh out of pol | 


ſeffion. "1 Toft. 344. 2 If. 356. 


_ Had preſented to any church] This i is intended of a church 
preſentative. 2 If. 356. - 


Wheſe clerk was admitted] Albeit that 3 in its 


proper ſenſe is, when the biſhop upon examination findeth 


him able; yet here it is taken for inſtitution: becauſe 
that before inſtitution, the rightful patron is not put out 
of poſſeſſion. And it is to be obſerved, that by the in- 


ſtitution the church, as to all common ene is full as 
to the ſpiritualty, chat is, the cure of ſouls, which the 


biſhop by the act of inſtitution bath committed to him; 
but before induction, the parſon hath = the temporal- 
ties belonging to his rectory.” 2 [nfl. 3 | 
But the church is not full againſt 350 king before in- 
duction; becauſe in the king's caſe plenarty is to be in- 
tended of a full and compleat plenarty, = well to the 
temporalties as to the ſpiritualty. 2 If. 3 6 
And if there be an uſurpation upon the {ood by a com- 
pleat plenarty; the king cannot preſent te the church, 
before he hath removed the incumbent by quare impedit ; 


left contentions might grow in the church between the 
| ſeveral claimers of the benefice, to the diſturbance or hin- 


drance of divine ſervice ; and this was o the common 
law. 2 Inf. 357. | 

But in that iſ, the king is only put on of poſſeſt on 
as to the bringing of an action; but the inheritance of 
the advowſon is not deveſted out of him. 2 Inf. 357. 1 


EH that was very patron could not recover his advow 2 
At the common law, if a ſtranger had preſented his c 
and he had been admitted and inſtituted to a church, 


whereof any ſubjet had been lawful patron ; the patron 


had no other remedy to recover his advowſon, but a writ 
of right of adyowſon, wherein the incumbent was not to 
be removed. And ſo it was at the common law, if an 
uſurpation had been had upon an infant or feme covert, 
having an advowſon by deſcent, or upon tenant for life, or 


the like; the infant, feme covert, and he in the reverſion 


were driven to their writ of right of advowſon ; for at the 
common law, if the church were once full, the incum- 
bent could not be removed, and plenarty generally was a 


good * in a quare impedir or GE of n preſent- 
F 1 . , . ment, 
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Advowſon. 
ment, and the reaſon of this was, to the intent that the 
incumbent might quietly intend and apply himſelf to his 
ſpiritual charge; and the law did intend, that the biſhop 
that had cure of ſouls within his dioceſe, ould admit and 
inſtitute an able man for the diſcharge of the ſpiritual 
function, and that the biſhop would do right to every pa- 
tron within his dioceſe. But at, the common law, if any 
had uſurped upon the king, and. his preſentee had been 
admitted inſtituted and inducted (for without induction 


the church had not been full againſt the king), the king 


might have removed him by quare impedit, and have 
been reſtored to his preſentation; for therein he hath a 
prerogative, that nullum tempus occurrit regi; but he could 
not preſent, for the plenarty barred him of that, neither 
could he remove him any way but by action, to the 
end. the church might be the more quiet in the mean 
time; neither did the King recover damages in his quare 
impedit at the common law. But this ſtatute hath al- 


tered the common n, in al theſs cer 8 344+ 


e 


But only Ap 4 writ of right] This is to be underſtood, 
where the patron had a fee ſimple, and that he or ſome of 
his anceſtors had preſented-: but if the patron claimed 
the fee ſimple of the advowſon by purchaſe, and had ne- 
ver preſented; there he could have, no wrix of right of ad- | 
vowſon, but before this ſtatute had loſt the advowſon. 
And likewiſe if tenant in tail, or tenant for life had ſuf- 
fered any uſurpation; they had been remedileſs by the 
common law, becauſe WY N have no writ of K. 


„„ 018 37 1 Eoerty 
Which ſhould be tried by battel] This" is an ancient trial 


in our law, which the defendant might chuſe in divers 


caſes, as eſpecially here in a writ of right. 


Or by great aff ie] This, in general, is a writ that lies, | 
where any man is put out of his lands or tenements, or 


of any profit to be taken in a certain place; and 2 diſ- 


ſeiſed of his freehold. Terms of the 5 


It is provided, that ſuch preſentments] Tg wards 5 fore 
going, to which theſe have reference, extend on y to heirs 


: in ward ; but theſs words are to be expounded of ſuch 


preſentments as are within the ſame miſchief : and there- 
fore this act extends to heirs of ane tho they be 
out of ward. 2 Inft. 357. | 24 


34 


Sbull not be ſo prejudicial to the right heirs] This act re- 
lieveth only infants that have advowſons by deſcent; for 
if an infant hath an advowſon by pukchaſe, he remaineth 
at the common law, and is not remedied by this aft, 2 
bnjt, 357 5 TY : 0 7 EK : q 5 N 1 
And this being a law that ſuppreſſeth wrong, and ad- 
vanceth right, doth bind the king, tho' he be not named 
in the act. 2 Il. 358. ans 2 


Or to them unto tohom ſuch advoroſons ought to revert after 


the death of any perſons} That is, to thoſe heirs that have 


the reverſion of the adyowſon by deſcent; but the, heir of 
him in the remainder is not within the purview of this 
JJJCCCCCC GCC BOWL FORT 
Aſter the death of any perſons] That is, of tenant by the 
curteſy, tenant in dower, or otherwiſe for life, or for 
years, or in fee tail. 2 In. 358. | Fr 


\The ſame fhall be obſerved in preſentments made unto churches 
being of the inheritance of wives] But if a feme covert hath 
an advowſon by purchaſe, and not by inheritance-; ſhe is 
not within the remedy of this act. 2 Ia. 359g, - - 

Alſo religious men, as biſhops, archdeacons, parſons of churches, 
and other ſpiritual men ſhall be aided by this ſtatute] By this 
preſentation and uſurpation in time of vacation, albeit the 
freehold and inheritance is in abeyance ; yet the uſurper 


gaineth a fee ſimple in the advowſon: like as if one en- 


treth into lands during the vacation, and claimeth the 
fame as his inheritance, he gaineth an inheritance by 
wrong. But yet as the dying ſeiſed of lands in thaticaſe 
during the vacation ſhall not take away the entry of the 
ſucceſſor, no more ſhall the uſurpation during the vacation 
take away. the right of preſentation when the church. be- 
comes void: and if he be diſturbed he ſhall have his quare 
zmpedit. 2 . 359. 3 

S. 2. The plea ſhall not fail by reaſon of the plenarty] 


\ 


By the. common law, plenarty before the writ of quare 


impedit brought was a good plea, but plenarty hanging 
the writ was no bar at the common law; but now by this 
ſtatute, plenarty is no plea in a quare impedit or darrein 
preſentment, unleſs it be by the ſpace of ſix months be- 


. fore the quare impedit brought; for if the rightful. patron 


bring his action within the fix months, it is maintainable 
by this ſtatute 3 which ſhort purview doth remedy many 


miſchiefs at METER Os 2 Inſt. 360, 


. 5 But 
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„ 
„ * wenge "aa. aa. * 


Adpo wle if on. 


| But this doth not bind the king ; for plenarty by the 
= ſpace of fix months is no bar againſt him; for he may 


have his. quare impedit when he will ; and that, whether 
he claimeth in the right of his crown, or in the right of 
a ſubject. 2 if. . 


Se that the writ be purchaſed within fix month] And TY | 


F _ cauſe this computation doth concern the church, it is 


great reaſon that it fhall be made according to the com- 
putation of the church, which churchmen do beſt know : 
aud therefore the computation ſhall be made according to 
the kalendar for one half year; and not accounting twenty: 


4 eight days to the month. 2 J. 360. 


The very heir is diſturbed tu preſent] Hereby the heir in 
reverſion is provided for, and not the leſſor himſelf. - And 
albeit tenant by curteſy, tenant in dower, tenant. for 
life, or tenant in tail preſented laſt; yet the heir to whom 


the revecſion falleth in poſſeſſion, ſhall have by this branch 


an, affiſe of darrein preſentment, albeit the heir or his 


anceſtor did not immediately preſent before. 2 1. 361. 


8. 3. Damages ſhall be awarded) Before the making of 
this act, the plaintiff in a quare impedit recovered no da- 
mages, leſt any profit the patron ſhould take ſhould ſavour 
of ſimony, which the common law did deteſt. And this 
is the cauſe that the king in a quare impedit recovereth 
no damages; becauſe he could recover none by the com- 
mon law, and the king is not within the purview of this 
clauſe, 2 If. 361. 
And foraſmuch as no damages were in a quare impedit 
at the common law, and this act after the ſtatute of Glo- 
ceſter (which gave coſts in certain caſes) giveth damages 
only; therefore in this caſe the plaintiff mall recover no 
coſts. 2 Inft. 362. 


But in the caſe of Holt and Holland, M. 33 C. 2. where 55 


the queſtion was, whether the plaintiff in a quare impe- 
dit ſhould have coſts, it was ruled, that if it is a quare 
impedit by the common law, there can be no colts, ; z if by 
ſtatute, there muſt be coſts: and if the church is full of 
the defendant by inſtitution, then it is a quare impedit 
within this ſtatute of the 13 Ed. I. c. * if not, it is at 
the common law. Skin. 25. 


So that the biſhop do confer to the church] Albeit the biſhop 
hath not collated, yet if he hath the right of collation 
the plaintiff ſhall, if he will, recover double damage 
* the meaning of this _ But if, W 

32 | t 


35 


the biſhops's title to collate, the church remaineth voids | 


the plaintiff may recover his preſentation; ; and if he doth, 


the damages ſhall be only for half a year: in which caſe 
he hath his election, either to loſe his preſentation,” and 


have double damages ; or to have his preſentarion with 


ſingle damages. 2 Inſt 362. 


For two jears value of the church] And this Wall be ac- 


counted according to the true value, as the ſame may be 
letten. 2 fl. 362. 


8. 4. Shall have a writ to demand the advoꝛuſon of * be 
By the common law, if the incumbent of one patron de- 
manded tithes againſt the incumbent of another patron, 
the writ of indicavitdid lie; for that the right of the pa- 


tronage ſhould come in queſtion : for by the preſentation 


of the patron, his incumbent is to have the tithes, Which 
are the profits of the church. And ina writ of right of 
advowſon, the patron ſhall alledge the eſplees (or profits) 
In his incumbent in taking of the great and ſmall tithes ; 
and therefore if the right of tithes came in queſtion, that 


concerned the right of advowſon, the writ of indicavit 


did lie. 2 Int. 363. 

Phe miſchief before this ſtatute was, that ſeeing oh 
right of tithes could not be tried between the two perſons 
after the indicavit granted, the perſon prohibited was 
without remedy for trial of the right of tithes ; and-there- 


fore this act doth give the patron, whoſe clerk is prohi- 


| bited, a writ of right of advowſon of tithes ; and if the 


— 


right be. tried for the demandant, the cauſe ſhall be re. - 


moved into the court chriſtian. 2 I.. 363. 54 
But what if the patron hath but an 7 for life, * as 


: he cannot have this writ of right of advowſon ; what re- 
medy ſhall be had for trial of the fight of tithes in this 


caſe? It feemeth, that by conſtruction of this ſtatute, 


the defendant in the indicavit appearing upon the at- 
| tachment, ſhall plead to the. right of the tithes in the 


king's court: or otherwiſe he ſhall be without remand ye 


2 1ſt. 364. ; 


By the 13 Ed. f. ſt. 1. c. 30. Aﬀiſes of darrein preſent- 
ment, and inquiſitions of quare impedit ſhall be determined in 
their own ſhire before one juſtice of the bench, and one knight, 


at a day and place certain in the bench aſſigned, whether the 


defendant conſent or not; and there the judgment ſhall be given 
I, Py | f 
The 


Advowſon. 


The reaſon of making this ſtatute was in reſpect of the 
danger of lapſe; and therefore in favour, of the patrons it 


is provided that the juſtices of nifi prius ſhall have power 
to give judgment in theſe two actions. 2 1ſt. 424. 


And altho' the words be, that therg the judgment ſhall be 
given immediately; yet if the juſtices of niſi Prog not 
judgment 


give judgment, upon the return of the poſte 
may be given by the court to which the return is made: 


for. by theſe words the higher court is not reſtrained, 2 


Ius 4-5 | : : | 
And this act, giving to the juſtices of niſi prius power 


to give judgment, they have thereby a power inclulive, as > 
incident thereunto, given them to award execution, that 


is, a writ to the biſhop, But that writ is not returnable : 
But after the record be returned into the common bench, 


if the former writ be not executed, that court may grant 
a writ of ſicut alias, returnable into that court. 2 It. 


” By the 34 Ed. 1. ſt. 1. (de conjunctim feoffatis) : | 
| Firaſmuch as pleas in court ſpiritual heretofore had many times 


unmeet' delays, for that our writ that is, called indicavit was 
mam times brought before the judges, of ſuch matters when 
they were begun, and thereupon our chief juſtices could not 
proceed lawfully nor in due manner to award a writ 75 conſulta- 


tion upon ſuch manner of proceſs ; it is agreed, that juch a 
writ of indicavit ſhall not be granted. from henceforth to any, 
before the matter hanging in the ſpiritual court between the 


parties be recorded, and that our chancellor ſhall be certified 
thereof, by the ſight and inſpection of the libel. _. t 


By the ſtatute of articuli cleri, 9 Ed. 2. . en 
debate do ariſe upon the right of tithes, having its original from 
the right of patronage, and the quantity of the ſame tithes do 
came unto the fourth part of the goods of the church; the king's 
prohibition" ſoall hold place, if the cauſe come before a judge 
ſpiritual. e | e ets Han 


By the 12 Ed. 2. c. 4. As to the ingueſis io be taken upon 
writs of quare impedit, it ſball be done as is contained in the 
flatute of the 13 Ed. 1. ft. 1. c. 30. And the juſtices ſhall 
haue power to record nonſuits and defaults in the country, and 
to give judgment thereupon, as they do in the bench, and there 
tg report that. which they bave done, and there ta be inrolled. 
And if it happen that the juflice or juſtices that Gall be aſſigned. 
to take ſuch inguęſls in the country do not come, er if they came 
1 ns into 
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into el country at 1 day . yet the parties and a 2 


; N ſuch . ſhall keep their day i in the bench. „ 


By the 14 Ed. 3. ſt. 1. c. 16. The juſtices of affiſe oY 
niſi prius ſhall bave power to give judgment in the country, in 
Jaw of darrein preſentment and quare impedit. | 


By the 1 Mar. ſeſf. 2. c. 5. Whereas by the flatute e, 
the 32 H. 8. c. 2. in ſome caſes preſcription is limited to ſixiy 


| years, and in other caſes to fifty years, which being not di fe 


proved fhall after trial had be a bar for ever to all writs in 
ſuch caſes ; and a doubt hath been whether the ſame ſhall ex- 


tend to a writ of right of advowjon, a' quare impedit, jure pa- 


tronatus, or afſiſe of darrein p- eſent ment, where the claimant 
cannot lay the eſplees, ſeiſin, or preſentment in him, his anceſ-' 
tors, or predeceſſors, or in him or them by whom they claim, 


within ſixty years next before : it is enacted, that the ſame 


ſhall not extend to any writ of right of advowſon, guare im- 
pedit, or aſſiſe of durrein preſentment, nor jus patronatus; but 
that all perſons may maintain and purſue the ſame as = might 
_ dane before the making of the ſaid att. 

It hath been generally received for law, that if one Wag, 
is not a rightful patron doth in due form of Jaw, without 
any corrupt contract, preſent a clerk to a preſentative liv- 


ing, in time of peace (when the courts are open, and 


conſequently the rightful patron is at liberty to bring his 
quare impedit within the ſix months if he pleaſeth), and 
ſuch preſentation taketh effect, and inſtitution and in- 


duction be had thereupon, and the clerk remains ſix” 
months in poſſeſſion before the true patron commenceth | 
his ſuit; he thereby becomes a lawful incumbent, and 
may enjoy the living during his life. And altho' for- 


merly the true patron might, on the next avoidance, re- 
cover his ancient right in many caſes, yet he could not 


do it in all; but in ſome was for ever barred of any re- 


medy. But now by the ſtatute of the 7 An. c. 18. For- 
aſmuch as the pleading in a quare impedit is found very di 

cult, whereby many patrons are either defeated of their . 
of preſentation, or put to great charge and trouble to recover 


 thar right ; it is therefore enafted, that na uſurpation upon any 


avoidance in any church, vicarage, or other eccleſiaſtical pro- 
motion, ſhall diſplace the eftate or intereft of any perſon intitled 


to the advowſen. or patronage thereof, or turn it to a rigbt; 
' but he that would have had @ right if no uſurpation had been, 


_—_ — or maintain his fn impedit wpen the next. * ay 


fon: 


other avoidance ( if mw neuen fuch uſurpation. | 
Ne 4 e ee 


* 


© By the 20 . 2. Co 52. All titles and ſuits and aftiens of 
quare impedit, are excepted: out 41 the ug en, 


Eranted "ou that act. 5 
By the 24 G. 2 C. 48. intitled. An act for the abbre- 


viation of Michaelmas term: ¶ hereas before the making. 
of this att, all writs of ſummons to warrant againſi the vouch». 
ers upon common recoveries had, in writs of entry, and writs . 
of right of advowſon were made for five returns incluſtue; $: 


for the more ſpeedy per fecting of ſuch recovery, it is enacted, 
that every | ſuch writ of ſummons, to warrant upon the appears 


ance of the tenant to every ſuch writ of entry and writ of right. 


of e N ſhall be n. to four returns 2 wwe. 1. 8. 


An aſe af ie, preſentment no. man can have, | 


2 alledging a preſentment in his own time, 2 fe. 


E + | 
A writ of right of adyowſon a purchaſer cannot have, 


without alledging a preſentation in his own time: But a 


quare impedit a purchaſer may have, and alledge a pre- 


ſentation in him from whom he purchaſed the ſame; and 
to that end was the quare impedit provided, for remedy 


of ſuch purchaſers. 2 Ii. 355. 


And ſeeing the writ of quare impedit doth lie for all 
perſons ho may maintain an afliſe of darrein preſentment, 


it ſeems to be the ſafeſt courſe to, bring that writ upon 


any diſturbance: But altho”-it, be ſaid, that a man may in 
many caſes have either writ, yet in no caſe can he main- 


| tain both; therefore if the plaintiff hath brought a quare 


impedit upon a'diſturbance, and hanging the fame, doth. 


bring an aſſiſe of darrein preſentment againſt the ſame de- 


fendants, the defendants*may in pleading ſhew this ſpe- 
cial matter in certain, and aver that both writs are upon 
the ſame avoidance; and the writ of darrein preſentment 
will be abated. And if an affiſe of darrein preſentment 


be firſt brought, and after that a quare impedit for the 
ſame avoidance ; the aſſiſe ſhall abate, and the quare im- 
pedit ſhall ſtand; for the quare impedit is of an higher _ 
nature than the afbſe, Maiſ. c. 22. 


When by the judgment in a quare impedit the inhefit- 
ance, eſtate, or intereſt of the patron that preſented is to 
be diveſted, ſuch patron ought to be named in the writ; 


W As the n — elſe be recovered aguith, him. 


4 25 who 


A : 
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who had nothing in the patronage, namely, the elerk! 3 
and it is not reaſon that he who is patron ſhould be 


diſpoſſeſſed and ouſted of his patronage, when he is a 


ſtranger and not party to the action, 'eſpecralty* when be 
may be made a party. Watſ. c. 24. a $2.5 
And not only the patron, but alſo his dae beat, a 
be named in the writ ; for *f an incumbent at the time of 
purchaſing the original writ'be admitted and inſtituted at 
the preſentation of any one, altho' the ordinary and his 


patron be named, yet ſuch incumbent that is not men- 
tioned ſhal]l not be removed, but only the A geen re- 


Sen Matſ. c. 24. n GIS Ha. 

And in ſome caſes it is neeeſſury alſo 1 to name the or- 
aery : in the writ; for if the patron be diſturbed in pre- 
ſenting, and the church be not filled, the ordinary is to 


be named in the writ, or elſe be will collate hanging the» 


ſuit by lapſe; whereas if he be named, he muſt either 
diſclaim, and then judgment may be had againſt him, or 


elſe he muſt plead, and ſo allow himſelf to be a diſturber, 


and being made party to the action, he is barred of the 
ye of lapſe. Watf. e. 24! 13002 

Quare impedit is a poſſeſſory action, and e a not 
to be maintained without a poſſeſſion; for which reaſon 
the plaintiff muſt always declare upon a preſentation made 
by himſelf or his anceſtor, or one whoſe eſtate he hath; 
or by the grantee of the next avoidance, r by his leſſee 
for life or for years. 3 Salt. 293. 5 | 

But yet the want thereve may be cured by verdi. 
Str. 1000606. 

In all writs of quare impedit, the teſt of the walks 


. onght to be made the very day it is taken out, and not 


at any time ee and this wy reaſon of the lapſe; 
Waif. c. 23. 

he proceſs in quare impedit e are ſummens, attachment, 
and diſtreſs peremptory. And the ſheriff muſt ſummon. 
the defendant by good ſummoners, and return their names 
upon the original writ, and not return common ſummon- 
ers, as John Doe and Richard Roe; for a writ of deceit” 


lieth, if the ſummons were not mide indeed. But if the 
king be plaintiff and the defendant be not ſummoned, ' 


nor Attached, nor diſtrained, and the king hath Judgment | 


by default, no writ of deceit lietbh. Waiſ. c. 26. 3 


"By a conſtitution of archbiſhop Langton, I two are 


preſented to one and the ſame thurch, the cuſtody thereof ſhall 


be given to neither of thim, pending the ſuit. And if the right” 
9 n to fuch church all je to the biſhop; in ſuch Tr . 


— 


Advowlon. 


bot either of the parties ſhould be prejudiced by the bi 


lation, who hall: afterwards carry. his cauſe as to t — — of | 


patronage, it is decreed, that the biſhop all collate neither if 


thoſe who' have been preſented to the ſame church for that . 


N conſent of both the patrons, Lind. 215. 
And by the ſtatute of the 3 Ed. 1. c. 28. None of the 


king's clerks, nor of any juſticer, ſhall receive the wy eſentment . 


of any church, far the which any plea or debate is in tbe king's 


court, without ſpecial licence of the ting; and that the king 


forkgevith upon: pain, to loſe the church, and his ſervice. 


The miſchief: before which act was, that pending a ſuit 
for a church in the king's court, the one party or the 


other would preſent the chaplain of the king, or of ſome 
of the judges, the more to countenance the one party, 


and diſcourage the other: and at that time the miſchief 


was greater, becauſe if the clerk of an uſurper was in- 


ſtituted, the true patron had no remedy, but by a writ of | 
right of adyowſon.. 2 Inſt. 212. | 
And by che ſtatute of the 13 Ed. 1. fl. I. c. 49. it is 
enacted as followeth: The chancellor, treaſurer, juſtices, nor 
any of tbe king's counſel, no clerk 0 (4 the chancery, nor of the 
er Heer, nor any of the 


exchequer, nor of any juſtice or ot 
king's houſe, clerk nor lay, ſhall not receive any church nor 
advowſon of a church, land nor tenement in fee, by gift nor by 


purchaſe, nor to farm, nor by champerty, nor otherwiſe, ſo long 


as. the thing is in plea before us or before any of our officers ; 


nor ſhall tate no reward thereof. And he that doth contrary t 


this att, either himſelf or by another, or make any bargain, 


ſhall be puniſhed at the king's Pleafure, as well he that pur-, 


chaſeth, as he that deth ſell. 

n afbiſe of darrein preſentment, fix of the jury ought 
to have the view of the church, to the intent that they 
may put the plaintiff into pott ion if he! do recover. 


Waif. c. 26. 


Judgment being given, the effects b are, that in 
an aſſiſe of darrein preſentment, he that prevails ſhall re- 


cover the preſentment, and ſix of the jury who had view 
of the church may put the plaintiff into poſſeſſion if he doth 
recover. In a quare impedit, he that recovers, recovers 
the advowſon as well as the preſentment. But in both 
writs, by the very judgment abſc/utely given there is this 


effect of the judgment, that the incumbent that was in a 


church when the writ was brought, if named in the writ, 
is actually removed; but if not named in the waits he 
ſhall never be removed. Wat. c. 28. | 

5 8 Anbcher 
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= ſeems now to be entirely obſolete. 


Another effect of a e given in a quare impedit 
or darrein preſentment is, that he for whom the judgment 


ment and advowſon, by the aforeſaid ſtatute of the 13 
Ed. r. ft. 1. c. 5. Matſ. e. 28. 


is given ſhall recover as well his damages, as his preſent- 


And the recoverer ſhall have a writ to the biſhop to | 


| admit his clerk. ug. ©. 28. 


By a conſtitution of © archbiſhop Boniface, I ꝛuben 4 
man hath recovered his rigbt of patronage in the kings's court, 


_the king deth-write to the biſhop. or to any other who hath-power 


10 grant inſtitution, that he admit the clerk preſented by heh 
perſen having ſo recovered ag aforeſaid ; the clerk: preſented. 
ſhall be freely admitted, if the benefice be vacant, and there be 
ng other canonical impedinient, that the patron be not injured. 
But if the benefice be not vacant, the prelate may excuſe bim 
ſelf to the king or his juſtices, by anſwering, that becauſe the 
benefice is not vacant, he canned therefore fulfil the king's man- 


date. But the 'patron' may, F he pleaſeth, preſent again the 


perſon who is in poſſeſſion ; that ſo the right of him who hath. 
fo recovered may be declared for the Jurys; 7 Ms 


Or. to, any other. who hath power to grant inflititten}. As, 


the dean, or archdeacon, of other fuch like: who may 
| have ſuch power by iftoms e or ſpecial pri- 
: vilege, Lind. 217. 3 47 


Shall be freely admitted] That in, without making any 


| inquiſition of the right of patronage ; becauſe it is enough | 
that the king by his letters teſtifierh that he hath obtained 


the right of patronage in his court. Lind. 2177 


The king doth write to the biſhop] That is, by writ iſſu- 


ing out of his court, And if the biſhop, upon receipt of 


the writ, doth net admit the clerk ; another writ mall 
iſſue, which is called the writ of quare non admiſit. 


Fail. C. 28. 
And it is ſaid, the very judgwent in a quare impedit 
is an amotion of the incumbent, though he continue ſtill 


the poſſeſſion de facto; and if the plaintiff be inſtituted 
upon a writ. to. the biſhop, the defendant cannot appeal; 
and if he doth, a prohibition lieth: becauſe in this 2 
the biſhop acts as the king's miniſter, and not as a judge, | 


3 Salk. 294. 
After all, the learning concernin darrein. preſentment _ 
Before the ſtatute of 
the 7 An. abovementioned, the determination upon a dar- 


rein e was concluſive, as between the pa- 


11 troa 


— 


2 5 and C. D. of ——— in the county of 
 confideration of the yu of 


and to the ſaid advowſon, - tot 


Advowſon. 


tron or his heirs and-a ſtranger: for, till then, the full 


poſſeſſion of the advowſon was in him who preſented laſt 


and his heirs; unleſs, ſince that preſentation, the clerk - 
had been evicted within ſix months, or the rightful: patron- 
had recovered the advowſon in a writ of right, which is 
a title ſuperior to all others. But that ſtatute having 


given a right to any perſon to bring a quare impedit, and 
to recover (if his title be good) notwithſtanding the laſt 
preſentation, by whomſoever made; affiſes of darrein pre- 
ſentment, now not being in any wiſe coneluſive, _ 


been totally diſuſed; as indeed they began to be before; 


quare impedit being a more general, and therefore à more 


uſual action. For the affiſe of darrein preſentment lies 


only where a man hath an advowſon by deſcent from his- 
anceſtors; but the writ of quare impedit is equally remedial: 
whether a man claims title by deſcent or by ee 
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Re nk of FA grant of a perpetual advowſon. 


HIS indenture made the day of in the 
year of the reign of our favereign lord 
of Great e France and Ireland king, defender of the 


| Jon and fo forth, and in the year of our Lord —— Between 


in the county of 


. of 


eſquire, of the one 
- gentleman, 
of the other part; Witneſſeth, that the ſaid A.B. Vor and in 
of lawful money of Great 
Britain, to him in hand paid at or before the ſealing and deli- 
very hereof, the receipt whereof he the ſaid A. B. doth hereby 


5 acknowledge, and himſelf therewith pn 2 atrsfied and paid, 


and thereof and of every part thereof doth hereby acquit releaſe. 
and for ever diſcharge the ſaid C. D. bis heirs executors and. 


adminiſtrators and every of them by theſe preſents, And alſo for 


divers other good cauſes and valuable conſiderations him the ſaid 
A. B. thereunto moving, he the ſaid A. B. Hath given and 


- granted, and by theſe preſents doth fully. freely and abſolutely 


give and grant unto the ſaid C. D. his heirs and affigns for 
ever, All that the advowſon of the rectory or parſonage of” E. 

in the county of And all the eflate right title intereſi pro- 

perty claim and demand whatſover 9 7 him the ſaid A. B. of in 

donation preſentation and 

free diſpoſition and right of patronage of the ſaid church : To 

have and to hold the ſaid advowſon. and premiſes aforeſaid 


| ts ove and n or meant — or intended to be 


hereby 


43 


| hereby given and granted, with the appurtenances, unto him 
. the ſaid C. D. his heirs and aſjigns, to and for the ſole and 
only proper uſe and behoof of the ſaid C. D. his heirs and 
aſſigns for ever, and to and for no other uſe intent or purpoſe . 
whatſoever. Aud the ſaid A. B. hath granted, and by theſe 
preſents: doth grant for himſelf and his heirs, that they will 
warrant to the: ſaid C. D. and hie beirs the aforeſaid ad votuſon 
of the ſuid church and . d and every of them, 
with the appurtenances, unto him the faid C. D. his heirs and 
_ aſſigns, againſt him the ſaid A. B. his heirs and aſſigns, and 
against all perſons iuhalſiever claiming or to claim the ſame, or 
£5 any right or title thereunte, by from or under him them or any 
of them. Aud the ſaid A. B. doth hereby for himſelf his heirs 
8 executors and adminiſirators, covenant promiſe grant and agree 
to and awith the ſaid C. D. his heirs executors adminiſtrators 
and aſſigns, and to and with every of them by theſe preſents, in 
manner and form following ; that is to ſay, that he the ſaid 
A. B. is at. the time of. the ſealing end delivery hereof, and 
until the execution of theſe preſents, the true right and undoubt- 
ed patron' of the ſuid church of E. and of the rectoty aforeſaid ; 
and hath god right, full power, and lawful and abſolute au- 
thority, ta grant and convey. the. ſame to the ſaid C. D. his 
heirs and aſſigus in manner and form as aforeſaid : And that it 
Hull and may be lawful to and for the ſaid C. D. his heirs and 
aſſigns, from time to time, and at all times for ever hereafter, 
whenever” the ſaid church ſhall or may, by the death, reſigna- 
tion, deprivation, ceſſian, or change of all or any the retlors 
er incumbents thereof, or otherwiſe, happen to become vacant, 
10 preſent ſome other hongſi learned and well qualified clerk: to 
ſucceed in the ſaid. church as the rector or parſon, thereof, and 
ta do all other acts which to the office of patron of the ſaid rec- 
tory doth of right belong or appertain, as fully and amply as he. 
the ſaid A. B. his heirs or aſſigns might or could do, if theſe. 
Preſents had not been made, without any let, ſuit, hindrance, 
moleſtation, interruption or diſlurbance whatſoever of or from. 
| him the ſaid A. B. his heirs or aſſigns, or any other claiming. 
under him, them, or any of them: And that he the faid A. B. 
his heirs and afſigns, and all other perſons whatſoever having 
or claiming any right or title to the ſaid aduotuſon under him or | 
them, ſhall and will from time to time, and at all times here-, 
after, upon the reaſona'le reque/t, and at the proper coſt and 
charges of the ſaid C. D. his heirs. and. aſſigns, in the law,, 
mate, do, levy, execute and ſuffer all and every ſuch further 
and other lawful and reaſmable act and acts, grant and grants 
conveyances and. aſſurances in the law whatſoever, for the far-. 
ther, better, and mare perfect and abſolute granting, conuey- Y 
DR | „ 75 


8 I L = rote . — ” a ry nk 
= gn 2 — 5x Fa 
— — : b ——— 5 
2 ——ů—— ů—ů 2 2 * 
- * * 


oY 


Wis ö 
= 
iN 
1. 4 
; 
| 1 
Wit! | 
K 15 | 
"8 
þ bit 
i -4 
{ 
1 


—— —— 


— — —ͤö̃ —- r —— rt 
+ 


0 
5 No : ” % * 1 


Advowſon. 


ing, and afſuring of the ſaid advowſen of the ſaid church to the 
aid C. D. his heirs and affigns, be it by grant, confirmation, 


me, or recovery, or in any other manner as by the ſaid C. D. 


. his heirs and affigns, or his or their counſel learned in the law, 
hall le reaſonably deviſed, aduiſed of required + All which 


further and other aſſurance and aſſurances, ſo to be made of the 
faid premiſſes, ſhall! be and enure, and ſhall be adjudged deemed 


"and taken to le and enure, and are hereby declared te be and 


enure, to the ſale only and proper uſe \of the hr C. D. his 


hers and afſigns for ever, and to and for no other uſe intent or 


purpoſe whatſoever. In witneſs whereef the parties absveſaid 


to theſe prefents have interchangeably ſet their bands and ſeals, _ 


the diy and year. firſt above written. 


Grant of a next avoidance. 


\H1S indenture made tho day of 


in the year of 
our Lord - Between A. B. o in the county 
of gentleman, of the one part; and C. D. of —— in the 


2unty of —— gentleman, of the other part; Witneſſeth, that 


the ſaid A. B. for divers good cauſes and conſiderations him the 
aid A. B. thereunto moving, hath given and granted and doth 


by theſe preſents give and grant unto the ſaid C. D. his execu- 
tors adminiſtrators and aſſigns, the firſt and next donation nomi- 


nation preſentation and free diſpeſitien of the reclory or parſon- 


age of the church of E. in the county of F. And that it ſhall 


and may be lawful to and for the ſaid C. D. bis executors ad- 


miniftrators and aſſigns, twhenſaever, howſoever, and by what- 
feever. means, by death reſignation privation ceſſion permutation 
or by any other ways or means whatſoever the aforeſaid church 
% E. fhall fiſi or next happen to. be waid, to. preſent any one 
fitting honeſt and learned man thereunto ; and to de all other 
things which belong to the office and duty of a patren; and to do, 


or the fulfilling of ſuch firſt and next vacation or avoidance 


only, as fully and amply, as he the ſaid A. B. in that behalf 
might do if theſe preſents had not been made. Aud the ſaid 
A. B. doth hereby for himſelf, his heirs executors adminiſira- 
tors and affigns, covenant promiſe and grant to and with the 


ſaid C. DB. his executors adminiſtrators and aſſigns, that he 


the ſaid A. B. hath full power and lawful authority to grve 
grant and diſpoſe of the next preſentation of and in the afore- 


aid rectory and church of E. to the ſaid C. D. his executors . 


adminiſtrators and aſſigns as aforeſaid, And further that he 


the ſaid A. B. his heirs or aſſigns ſhall and will from time to 


time and at all times hereafter, at the reaſonable requeſt and caſis 


and charges of him the jaid C. D. his executors admini/trators 


and 


_ Advowſon. 


and affigns make ds and execute, or cauſe to be made done and 


executed, ſuch further and other reaſonable aft and acts, thing 
and things, ' conveyance and aſſurance in the law whatſoever, 
for the further better and more abſolute giving and granting of 
the ſaid next preſentation of in and to the aforeſaid rectory and 
church of E. unto him the ſaid C. D. his executors adminiſtra- 
tors and affiens, as by him the ſaid C. D. his executors admi- 


2 and aſſigns, or his or tbeir counſel learned in the law, 


ll be rea onatly deuiſed or adviſed and required. In witneſs 
whereof the parties to theſe preſents have hereunto interchange- 


« bly ſet their hands and ſeals the day and year firft abovewrit- 


ten. 1 8 

Agnus dei. See Poperv. 

Alienation of ede lands. See Glebe lands. 

Alimony. See Marriage. ; 
Alms cheſt, See Church,. 


rd 
LT ARAG E comprehends- not only the offerings 


1 made upon the altar; but alſo all the profit which 
accrues to the prieſt by reaſon of the altar, obventio altaris, 


| God. Reportor. Canon. 339. 


vicar; and ſometimes the whole altarage was allo 
him by the endowment. Id. Introd. 51. 


Out of theſe, the religious afligned a portion to the 
tted to 

Since the reformation, divers diſputes have ariſen, 

What dues were comprehended under the title of allara- 


 gium; Which were thus determined in a trial in the exche- 


Hong AM. 21 Eliz. viz: Upon hearing of the matter, 
between Ralph Turner, vicar of Weſt Haddon, and Ed- 
ward Andrews; it is ordered, that the ſaid vicar ſhall 
have by reaſon of the words.a/taragium cum manſo compe- 


tenti contained in the compoſition of the profits aſſigned 


* 


for the vicar's maintenance, all ſuch things as he ought 


to have by theſe words —_— to the definition thereof 


made by the reverend father in God John biſhop of Lon- 


don, upon conference with the civilians David Hewes 
judge of the admiralty, Bartholomew Clerk dean of the | 
arches, John Gibſon, Henry Joanſe, Lawrence Hewes, 
and Edward Stanhope, all doctors of the civil law; that 


5 


Altarage. 


is to ſay, by altaragium, tithes of wool, lambs, colts, 


LE calves, pigs, gollings, chickens, butter, cheeſe, hemp, 


flax, honey, fruits, herbs, and ſuch other ſmall tithes, 
with offerings that ſhall be due within the pariſh of Weſt 
Haddon, And the like was for Norton in Northamptoen- 


ſhire, in the ſame court within two or three years before, 


upon hearing, ordered in like manner. Xen. Par. Ant. 


Yet it ſeems to be certain, that the religious hen they 
allotted the altarage in part or in whole to the vicar or 
capellane, did mean only the cuſtomary and voluntary 
offerings at the altar, for ſome divine office or ſervice of 
the prieſt, and not any ſhare of the 22 tithes, whe- 
ther prædial or mixt. Ken. Par. Ant. Gloſſ. | 
And in the cafe of Franliyn and the maſter and. brethren 
of St. Crefs. T. 1721; it was decreed, that where altara- 
gium is mentioned in old. endowments, and ſupported by 


uſage, it will extend to ſmall "tithes, but not otherwiſe. 
' Bunb. 79. | 


It is moſt probable, that the gteateſt annual revenue 
by altars, if not by altarages, in any one church within 
this realm, was in that of St. Paul, London. For when 
the chantries were granted to king Hen. 8. whereof there 
were 47 belonging to St. Paul's, there were in the ſame 
church at that time no leſs than 14 ſeveral altars. And 
although they were but OL prieſts that officiated at 
them, and had their annual ſalaries on that account, 
diſtinct from altarages in the proper ſenſe of. oblations ; 
yet in regard theſe annual profits accrued. by their ſervice 


at the altar, they may not iniproperly be {termed per/ion 
altarages, though not oblation altarages. God. Introd. 51. 


Anabaptiſts. See Dilſenters. 
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Anabata. 


0 NABAT A, is a cope, or ſacredotal veſtment, to 


cover the back and ſhoulders of the prieſt. Lent. 
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N N A L s, were mes ald in the Sende chorun, 
for the ſpace of a year, or for any other time, either 
"for the ſoul of a perſon deceaſed, or for the benefit of a 


"perſon ings” or for both. 9h i . . 1 


* * 
* 


* 8 * * a 


160 vn  Annivertaries. | 


d  NNIV ERSARIES, were offices e not 

only once at the end o the year, as obits were ; 

but were to be performed every day throughout the year, 
for the ſoul of the deceaſed. Nat e 190. | 


S 


Anlwer. 


FT ER conteſtation of ſuit, and the oath of calumny 
taken by both the litigants, the next thing which 
N 1 in courſe of practice, if a ſuit proceeds, is the 
demanding and giving in of perſonal anſwers. Which 
are made in writing, to the ſeveral articles or poſitions of 
a libel, or to any other judicial matter exhibited in court. 
And theſe anſwers ought to be made, in very clear and 
certain terms; and upon the oath alſo of the perſon that 
exhibits them, unleſs it be in a criminal cauſe, ** | 
no one is bound to accuſe himſelf. 

For perſonal anfwers are therefore -provided in law, 
that by the help of them, the adverſe party may be re- 
_lieved in the matter of proof. And if thele anſwery-are 
not clear, full, and certain; they are deemed -agd taken 
in law is Hot given at all: and upon a motion made, 
the judge ought, by an interlocution, to enjoin new an- 
ſwers: it being the ſame thing to give no anſwer at all, 


as to give a general and inſufficient anſwer. | | 
| 3 A g 
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* perfonal 2 therefore ought to have theſe. bed 


«> 34.4 


qualities j in iy, Firſt, it ought to be pertinent to the mat- 


ter in hand. na, ey it ought to be abſolute and un- 
n 


conditional. A nh it 9 to be clear and cer- 
tain. 4 {hind © 65. e e e eee e, ee, 


Anttpbonar. 


n E e e . arr. « coptha, a. 


Harn ſonus, is that book which containeth the invis 


fatories, reſponſories, verſes,” collects; and whatever is 
ſaid or ſung in the quire, called the ſeven hours, < or bre 5 


ce os 3-6 . . 4 ; 0 


 Appatitos, 


 PPA R1 TORS (ſo called. en that principhl 

branch in their office, which conſiſteth in ſum- 

moning perſons to appear) are officers appointed to exe- 
cute 


Parerg. 


Whos 


e proper or ers and decrees of the court. Hl. 


2, Ag theſe are choſen 27 the eccleſiaſlical judges How appointed, 


reſpectiyely; who may ſuſpend them for miſbehaviour, 
but may not remoye them at diſcretion, as they moſt of 
them hold their office by patent. 


3- The proper buſineſs and employment of an appari- His office and |, 


tor is, to attend in cout, to receive ſuch commands as 


the judge ſhall pleaſe, to iſſue forth; to convene and cite 
the defendants into court; to admoniſh or cite the pap 


duty, 


ties. in the production of witneſſes and the like; and to 


a 225 que return of the proceſs by him executed. l. 


arerg. 68. 

More particularly, his condu i is —_— by the fol- 
lowing canons and conſtitutions : 

(1.) Othe, We do ordain, that from henceforth letters 
citatory, in cauſes eccleſiaſtical ſhall not be ſent by thole 
who obtain them, nor by their meſſengers; but the judge 
ſhall ſend them by his own faithful mellenger, at the mo- 
derate expence of the perſon ſuing them out; or at leaſt 


the citation ſhall be directed to the dean of the deanry 


Vol. I. E where 


- 


Apparitoz, 


| Where the party to be cited dwelleth, who at the judge” s 
commandment ſhall faithfully execute the ſame by him- 


han or his certain and truſty meſſenger. Athon. 63. 


25 the dean of the deanry] That is, the rural dead, who | 


had then ſome office and juriſdiction. 
(2.) Boniface. We being deſirous to apply a remedy 
againſt thoſe grievances and exceſſes, which the beadles 


or apparitors of archdeacons and deans occafion to our | 
ſubjects, do ordain that when in order to execute their 


mandates or to do other things neceſſary, they come to 
the houſes of rectors vicars or curates, or of other prieſts 


| Clerks or religious, they ſhall demand nothing of them 1 


way of procuration or other duty; but accepting wit 


thanks what ſhall be ſet before them, they ſhall be con- 
tent therewith. And they ſhall not execute their precepts 
by meſſengers or ſub-beadles, but in their own perſons. 


And they ſhall not paſs ſentence of excommunication or 


interdict themſelves, nor denounce ſuch ſentences paſſed 
- by others, without ſpecial mandates from their principals: 


and if they ſhall preſume to do otherwiſe, ſuch ſentences 


mall not bind. And the beadles or apparitors who ſhall 


act contrary. to this conſtitution, and ſhall be found bur- 


denſome or injurious to the ſubjects of their maſters, ſhall - 
de ſeverely puniſhed, and be obliged to render double to 


thoſe they have aggrieved. Lind. 221. 
Or of other prigſis] As, chantry prieſts, or other who 


performed obits or anniverſaries. Id. 


(3 T cnc" Fa We do ordain, that every one of our 
fuffragans ſhall have one riding apparitor only, be his 
dioceſe ;- and that the archdeacons of the ſeveral 

within our province fhall have one apparitor for bn 


deanry, not riding but on foot: And they fhall not ſtay 
with the reQtors or vicars of churches at their charge 
more than one night and day in every quarter of a year, 


unleſs they be ſpecially invited by them: And they ſhall 
not make any collections of money at the general chap- 
ters; nor of wool, lambs, or other things at any other 


time; but they may accept with thanks what ſhall be 
| freely given to them. And if more ſhall be deputed than 
is above expreſſed, or any of them ſhall be found teme- 


rariouſly to act contrary to the premiſſes; they who de- 


puted them ſhall be ſuſpended from their office and be- 


nefice, until they ſhall remove ſuch perſon ſo deputed, 


and they who ſhall be ſo deputed fhall be for ever ipſo 


Hp Em: from the office of e Lindo. 225. 


* 


* 
a «a 8 rr 
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Apparitoz. 
(.) Can. 138. Foraſmuch as we. are defirous to re- 
dreſs ſuch abuſes and aggrievances, as are ſaid to grow by 
ſumners or apparitors; we think it meet that the multi- 
tude of apparitors be (as much as is poſſible) abridged or 

_ reſtrained : wherefore we decree and ordain, that no bi- 
ſhop or archdeacon, or other their den or officials, or 
other inferior ordinaries, ſhall depute or have more appa- 
ritors to ſerve in their juriſdictions reſpectively, than either 
they or their e were accuſtomed to have thirty 
years before the publiſhing theſe our preſent conſtitutions. 
All which apparitors ſhall by themſelves faithfully execute 
their offices; neither ſhall they under any colour or pre- 
tence whatſoever cauſe or ſuffer their mandates to be 
executed by any meſſengers or ſubſtitutes, urleſs upon 
ſome good Fx to be firſt known and approved by the 
ordinary of the place. Moreover they ſhall not take up- 
on them the office of promoters or informers for the court. 
Neither ſhall they exact more fees, than are in theſe our 
conſtitutions formerly preſcribed, And either the num 
ber of the apparitors deputed ſhall exceed the aſſigned 

limitation, or any of the ſaid apparitors ſhall offend in 
any of the omits; the perſons deputing them, if they 
be biſhops, ſhall upon admonition of their ſuperior diſ- 4 
charge the perſons exceeding the number ſo limited; if 
inferior ordinaries, they ſhall be ſuſpended from the exe- 
cution of their office, until they have diſmiſled the ap- 
paritors by them ſo deputed ; and the parties themſelves 
ſo deputed, ſhall for ever be removed from the office of 
apparitors, and if being ſo removed they deſiſt not from 
the exerciſe of their ſaid offices, let them be puniſhed by 
eccleſiaſtical. cenſures as perſons contumacious. Provi- 
ded, that. if upon experience; the number of the ſaid ap- 
paritors be too great in any diocele, in tae judgment of 
the archbiſhop for the time being ; they ſhall by him be 
ſo abridged, as he ſhall think meet and convenient, 


Faithfully execute their offices] If a monition be awarded 


to an apparitor, to ſummon a man, and he upon the re- 
turn of the monition avers that he had ſummoned him, 
when in truth he had not, and the defendant be there- 


upon excommunicated ; an action on the caſe at common 

law will lie againſt the apparitor for the falſehood com- 

mitted by him in his office, beſides the puniſhment in- 
flicted on him by the eccleſiaſtical court for ſuch breach 

of truſt, Ayl. Parerg. 70. 2 Bull. 264. | 


2 2: [Which 


„ 


5 
5 Ky. 


} 


\ 


I Wich kind of puniſhment of the apparitor for miſ- 
behaviour, is much more regular than that which was 
inflicted by the famous Bogo de Clare (mentioned elſe- 
where in this book, under the title Plurality) ; whoſe 
ſervants, when the apparitor went to ſerve a citation up- 
on him in parliament time, compelled the apparitor to eat 
both the citation and the wax. Ayl. Par. 70, 71] 
-»:Office e promoters or informers for the court] H. 8. 
Cuba. Carlion and Mill. Action upon the caſe, for that 
 _" the deſendant being an apparitor under the biſhop of 
Exeter, maliciouſly, and without colour or cauſe of ſu- 
ſpicion of incontinency, of his own proper malice, pro- 
cured the plaintiff ex officio, upon pretence of fame of 
incontinency with one Edith (whereas there was no ſuch, 
fame nor juſt cauſe of ſuſpicion), to be cited to the 
conſiſtory court, and there to be at great charges and 

- vexation; until he was cleared by ſentence; which was 
to his great diſcredit and cauſe of great expences and 
loſſes; for which the action is brought. Upon not guilty 
pleaded, and found for the plaintiff, it was moved in 
arreſt of judgment, that in this caſe an action lieth not; 
for he did nothing but as an informer, and by virtue bf 
his office. But all the court held, foraſmuch as it is al- 
ledged that he did maliciouſly and without colour of ſu- 
ſpicion cauſe him to be cited, upon pretence of fame 
where there was no, offence committed, and it is aver- 
red that there was not any ſuch fame, and he is found 
guilty thereof, therefore the action well, lieth. Cro. 
„% 5. 7. 5 {i 
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Neither ſhall they exact _—_— , than ard in theſe ob ighns 
fiitutions formerly preſcribed] That is, in Can. 135. which 
is ſpecified under the title Fees. ö . | then 


A _ * 1 3 8 4 1 
1 n oof FRED is $ 8 5 N 7 N * 
Origin of appeals 1. THERE were no appeals to the pope: out of Eng- 
We, 1 land, before the reign of king Stephen; when they 


were introduced by Henry de Blois, biſhop of Wincheſ- 

ter, the pope's legate. Not but attempts had been made 
before that time, to carry appeals to Rome, which were 

vigorouſly withitood by the nation; as appears by the 

complaint of the pope in the reign of Henry the firſt, that 

h goto by — 


3 


* 9 .c 
Appeal. 

the king would ſuffer no appeals to be made to him; and 

before that, in the reign of William Rufus, the biſhops 

and barons told Anſelm (who was attempting it) that 

it was a thing unheard of for any one to go to Rome 

(that is, by way of appeal) witheut the King's leave. 


And though this point was yielded in the reign of king 
Stephen, yet his ſucceſſor Henry the ſecond reſumed and 


maintained it, as appears by the conſtitutions of Claren- 


don, which provide for the courſe of appeals within the 


realm, ſo as that further proceſs be not made, without | 


the king's aſſent. And afterwards, in the parliament of 


Northampton, the conſtitutions of Clarendon were re- 


newed; and in the reigns of Richard the firſt and king 


John, we find new complaints of the little regard paid to 
thoſe appeals; for which alſo divers perſons were impri- 


ſoned in the reigns of Edward the firſt, Edward the ſe- 


cond, and Edward the third. Gibſ, 83. 4 I. 3414. 
Nevertheleſs, appeals to Rome ſtill obtained, until the 
reign of king Henry the eighth, when they were finally 
aboliſhed by the ſtatutes of the 24 H. 8. c. 12. and 25 
H. 8. c. 19. (here following). 5 
2. By the 24 H. 8. c. 12. All cauſes teſtamentary, cauſes 


ef matrimony, and divorces, rights of tythes, oblationt, and 


obventions ſhall be finally determined within the king's jariſ- 
diftion and authority, and nat elſewhere ; any foreign appeals 
to the ſee of Rome, or to any other foreign courts or potentates, 
to the let or impediment thereof in any wiſe notwithflanding. 
And if any perſon” ſhall procure from the ſee of Rome or any 
other foreign. court any appeal in any the cauſes aforeſaid, or 
execute any proceſs concerning the ſume, he ſhall incur a præ- 
munire. ſ. 2, 4. 15 a 


And by the 25 H. 8. c. 19. N Ranger af appeals ſhall 


be had out of this realm to the biſhop or fee of Rome, in any 
cauſes or matters whatſoever 3 but all manner , appeals, of 


what nature or condition ſoever they be, ſhall be made and 


bad after ſuch form and condition, as is limited for appeals in 
cauſes of matrimony, tithes, oblations, and-obventions by a la- 
tute made fince the beginning of this parliament. And if any 


perſon bull ſue any appeal to the biſhop or ſee. of Rome, or pro- 
cure or execute any proceſs from thence; he, his aiders, coun- 
ſellors and abettors, ſhall incur @ premunire. 1. 3, 5. 


Appeals to Rome 
aboliſhed, 


3. And appeals within this realm ſhall be in this form, Appeals to the 


and not otherwiſe ; firſt, from the archdeacon'or his official, of ſeveral courts | 


reſpectively 


* 


the matter or cauſe be there begun, to the biſhop. 24 H. 8. hin thi 
' e | 4 iealm. 


* 


: : « 
\ [ | 2 
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Appeal. 
"Tf it be commenced before the biſhop or his commiſſary; then 
from the biſhop or his commiſſary, within fiſteen days next en- 
ſuing. the judgment or ſentence given, to the archbiſhop'; and 
there to be definitively and finally ordered decreed and adjudged, 


= 


without any other appeal whatſoever. ſ. 6. 


- Tf the matter for any the e aforeſaid, be commenced be- 
fore the archdeacon of any archbiſhop, or his commiſſary; then 


tze party grieved may take his appeal, within 15 days nert 


after judgment or ſentence given, to the court of the arches, or 


audience of the fame archbiſhop ; and from abe ſaid court of the 


| arches, or audience, within fifteen days then next enſuing after 


Judgment or ſentence there given, to the archbiſhop of the ſame. 
province, there to be finally determined without any other ap- 
peal. ſ. 7. . 1 
If the matter be commenced for any the cauſes 23 


| befor the archbiſhop, then the Jame ſhall be before him defi 


nitively determined, without any other appeal, provocation, or 
any other foreign proceſs out of this realm r be ſued to the let" 


or derogation of the ſaid judgment ſentence or decree, other- 


wiſe than is by this att limited; ſaving always the prerogative 
of the archbiſhop and church of Canterbury, in all the foreſaid 


cauſes of appeals, to him and his ſucceſſors, to be ſued within 


this realm, in ſuch and like wiſe as they have been accuſtomed 
and uſed to have heretofore. ſ. 8. ES. 


Asppeali within this realm ſhall be in this fm] Which 
is to be done by demanding letters miffive, called qpgſſoli, 


from the judge @ quo, to the judge ad quem. Gibſ. 1035: 


From the archdeacon, or his official, to the biſbop] And not 
per ſaltum to the archbiſhop : and this is agreeable to the 
rule of the ancient canon law. Gibſ. 1. 

In the cafe of Robinſon and Godſalve, M. 8 V. It was 
reſolved by the court, that where an archdeacon has a 
peculiar juriſdiction, he is totally exempt from the power 
of the biſhop, and the biſhop cannot enter there and hold 


court. And in ſuch caſe if the party who lives in the 


peculiar be ſued in the biſhop's court, a prohibition ſhall 
be granted, for the ſtatute intends that no ſuit ſhall be 
per ſaltum. But if the archdeacon has net a peculiar, 
then the biſhop and he have concurrent juriſdiftion, and 
the party may commence his ſuit either in the archdeacon's 
court or the biſhop's ; and if he commence in the biſhop's 
court, no prohibition ſhall be granted; for if it ſhould, 
it would confine the biſhop's court to determine nothing 
but appeals, and render it incapable of having any cauſes 
originally commenced there. L. Raym. 123. CO | 
| | | From 


2 
7 


a 

7 From the biſhyp] This is to be extended to all who have 
epiſcopal juriſdiction: As in the caſe of Johnſon and 
Ley, M. 7 W. where the dean of Saliſbury, in one of 
his peculiars, made letters of requeſt to the dean of the 


arches ; it was objected, in order to obtain a prohibition, 


that this was per mt 90 and that he ought to have made 


. requeſt to the biſhop of Saliſbury his immediate ordinary: 
But the plea was not allowed, becauſe this was not (as 
in the caſe of an archidiaconal peculiar) ſubje& to the 
juriſdiction of the ordinary, but immediately to the arch- 


biſhop. | Gil,. 1035. Shin. 589. | 
From the biſhop or his commiſſary, to the archbiſhop] And 


not from the biſhop's N commiſſary, to the biſhop 
in the canon law, namely, 

left (having both but one auditory) the appeal ſhould 
ſeem to be made from the ſame perſon to the ſame perſon, 
% ove or adto TIE ; 


But by the 25 H. 8. e. 19. For lack of juflce in the arch 
the 


himſelf ; for the reaſon give 


41 89289 + 


bifops courts, the party may appeal to the king in cbancery; 


and upon every ſuch appeal, a commiſſion ſhall be directed un- 
dur the great ſeal to ſuch perſons as ſhall be named by the king, 

like as in caſe of appeal from the admiral's court, to hear and 
deter mine ſuch appeals ; whoſe ſentence ſhall be definitive : and 


uo further appeals to be had from the ſaid commiſſioners. ſ. 4. 


Ver lack of 4 in the archbiſbops courts] Such appeal 


ocal viſitor; nor in any cauſe of a temporal 


lies not from a 
nature; nor did it lie from the high commiſſion court when 
in being, becauſe they themſelves were the king's dele- 


gates, as acting by immediate commiſſion from him, and 

there was no remedy againſt their ſentences but a new 

eommiſſion to others grantable in virtue of the royal pre- 
rogative and independent from this ſtatute. Watſ. c. 6. 


' The party grieved may appeal to the king in chancery] And 
no commiſſion of delegates, in any cafe of weight, ſhall 
be awarded, but upon petition preferred to the lord chan- 
cellor, who will name the commiſfioners himſelf, to the 
end they may be perſons of convenient quality, having 
regard to the S of the cauſe, and dignity of the 


court from whict.the appeal is. Bacon s Tracts. 294. 


And ſometimes for a ſupply of juſtice, on petition to 
the king, a ſpecial commiſhon of delegacy ifſueth, to be- 


gin the ſuit, and proceed originally in the cauſe ; as 


where the archbiſhop himſelf is intereſted, or the like, 


1 Ougbton s Ordo Fudiciorum, 437. 
| | — 4 1 
8 % 4p 
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AI A cemmiſſian _ ſhall be directed under the akon ſeal, t fauch I 
8 per ſons as ſpall be named by. the king] Theſe commiſſioners t 
are uſually ſome of the lords ſpiritual and temporal or f 
both, and commonly one or more of the twelve judges, h 
and one or more doctors of the civil law. Hl. 20. 5 if 
And they are commonly called delegates (according. to. h 
the language of the civil and canon law), on account of t 
the ſpecial commiſſion or delegation they receive from the {e 
King, for the hearing and determining every particular, "0 
cauſe, Agreeably  whereunto, their proceedings are ac- b 
cording to the rules of the civil , and-ecclefiaſtical laws; fi 
and on that account it hath been avi 1m hs ah adj judged, 1 
that a ſuit there doth not abate by the death of: the par- al 
ties : this being the courſe in the eccleſiaſtical courts. A 
Alfo prohibitions go to them, as to an eccleſiaſtical court. C: 
But in the Lale of Stephenſon and Weed,” H. 10 Ja. the in 
better opinion of the court was, that they could not e 
A letters of adminiſtration, Gib. 1037. 9 ni 
* Thoſe ſentence ſhall be definitive], In the caſe of Saul. and * 
f Milſen, M. 1689. By the lords commiſſioners : There ” 
lies no- appeal from a_ ſentence in a court of delegates ; | 
for they cannot have. any original juriſdiction, becauſe it 5 
is a matter grounded upon an act of parliament, and the 
act gives them none. 2 Vern. 118, i 4 
But on a petition to the king in ie a commiſſion, * 
of review may he granted under the great ſeal, appointing 4 
new judges, or adding more to the former judges, to re- | of 
viſe, review, and rehear the cauſe. 1 Ought. 437. | 5 
And hereupon lord Coke obſerveth, that albeit theſe" = 
ſtatutes do upon certain appeals make the ſentence defini- 
tive as to any appeal, and that no further appeal ſhould | 2 
be had; yet the king, after ſuch a definitive ſentence, as H 
| ſupreme head, may grant a commiſſion of review, for two I; 
cauſes f 1. For that it is not reſtrained by the ſtatute, Ar 
2. For that after a definitive ſentence, the pope as ſupreme / 
head by the canon law uſed to, grant a commiſſion ad og 
revidendum ; ; and ſuch authority as the pope had, claim- s 
ing as ſupreme head, doth of right belong to een, at 
and, is annexed thereunto by the ſtatutes of the 26 H. ny on 
| | c. I. and 1 Eliz. c. 1. And ſo it was reſolved in the. 18 
5 king's bench, T. 39 Eliz. where the caſe Was, that fen- thy 
| - tence being given in an eccleſiaſtical cauſe in the r ha 
i "ib party grieved appealed. according to the act of the 24 5 th 
AN. 8. to the archbiſhop, before whom the firſt ſentence was 4 5 
aff med. WhrreupoBs according to the. {ature of ik = 
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25 H. 8. he appealed to ae ee before whom both 


the former ſentences were repealed and made void by de- 
finitive ſentence. And thereupon the queen, as ſupreme 
head, granted a commiſſion of review, ad revidendum the 
ſentence of the delegates. And upon this matter, a pro- 
hibition was prayed in the king's bench, pretending that 
the commiſſion of review was againſt 3 for that the 
ſentence before the delegates was definitive by the-ſtatute 


of the 25 H. 8. But upon mature deliberation. and de- 


bate, the prohibition was denied; for that the commiſſion 
for the cauſes. aboveſaid was reſolyed to be lawfully 
granted. In this caſe Coke ſays, he being then the queen's 


attorney, was of counſel to maintain the queen's power. 


And precedents; were cited in this court, in Michelat's 
caſe, 29 Elix. and in Goodman s caſe, and in . s caſe, 
in the ſame year. 4. Int. 341. 

But a W e "of review is matter af 3 and 
not of right: and if it be a hard caſe, the chancellor will 
adviſe the crown not to grant it. 2 P. Wi 1. 299. 

In the commiſſion of review, there is ſometimes a clauſe, 
to admit other allegations, and new matter, and to take 
proofs thereupon as well on the oof part as on the other. 


1 Ought. 437. 
4. By the aforeſaid ftatule of the 24 H. 8. c. 12. If any Appeal to the 


convocation 3 


matter, for any the cauſes ſpecified in the ſaid ſtatute, /ball ha yd 
come in contention in any of the foreſaid courts, which ſhall touch ig party, ag 
the king ; the party grieved may appeal from any of the courts 


of this realm, ta, the ſpiritual prelates, and others abbots and 
priors of the upper houſe, aſſembled and convocate by the king's 
writ in the convocation being, ar next enſuing ; 3 ſo that ſuch 
appeal be within, fifteen days after ſentence : and the ſame. 
to be there finally. determined. ſ. 9. 
5. By the ſtatute of the 25 H. 8. c. 19. Appeals from Appeals from 
places exempt, which by reaſon of. grants or liberties were 5 places exempt, 
tofore. to the. pope, ſhall now. be to the king in chancery, and 


| 22 be definitively determined by authority of the king's com- 
milſſion wife that no archbiſhop or biſhop ſhall intermit or medale 


appeals, atherwiſe than. they might have done before. 


The manner of obtaining a commiſſion 1 Manner of oh- 
is eg The proctor of the appellant draws a petition to — of del: 
the lord chancellor or lord keeper, ſetting forth the cauſe, gates. 


and what his client inſiſted on, and what the judge de- 


creed; and that thereupon his client, thinking bimſelf 


aggricyed, hath appealed from the ſaid decree to the king's 


"ey in his bigh court of chapecry ; e hig 
client 
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Appeal 
client humbly requeſteth of the lord chancellor, that a 
commiſſion of appeal be made out and iſſued under the 


great ſeal, directed to certain judges delegate to be named 


In what caſe |, 
cavtion is to be 
required, before 
admiſſion of the 


appeal. 


at his pleaſure, to hear and determine the cauſe aforeſaid. 
Whereupon the lord chancellor ſets down the names of 
fuch perſons as he thinks proper: and afterwards a com- 
miſſion is drawn and executed in due form, by virtue 
whereof the commiſfioners proceed to hear and Letermibe 
the matter of the appeal. 1 Ought. 437. £0 

7. Can. 98. Foraſmuch as they who break the law, can- 


not in reaſon claim any benefit or protection by the ſame ; 


we decree and appoint, that after any judge eccleſiaſtical 
hath proceeded judicially againſt obſtinate and factious 
perſons, and contemners of ceremonies, for not obſerving 
the rights and orders of the church of England, or for 
contempt of publick prayer\; no judge ad quem, ſhall ad- 
mit or allow any his or their appeals, unlefs he havin 

firſt feen the original appeal, the party appellant do ert 


: perſonally promiſe and avow, that he will faithfully keep 


Stamp duty. 


Suſpenſion of the 9. During the appeal, the ſentence given by the infe- Wh 


ſentence during 
the appeal. 


Inhibition. 


and obſerve all the rights and ceremonies of the church of 
England, as alfo the preſcript form of common prayer, 

and do likewiſe ſubſcribe to the three articles, concerning 
the king's ſupremacy, the book of common prayer, and 


the thirty nine articles of religion. 


8. By the ſeveral ſtamp acts; every appeal from the 
court of arches, or the prerogative courts, mall be upon 
a treble 40s. ſtamp. 


rior court or judge is ſuſpended. 95 

Thus, if a church be voidable by deprivation; Auf the 
eccleſiaſtical judge hath actually pronounced a ſentence 
of deprivation againſt the incumbent ; yet if the perſon 


deprived doth make his appeal, the church i is not actually 


void, fo long as the appeal dependeth : and if the ſen- 
tence: of deprivation upon the appeal be declared void, 
the clerk is perfect incumbent as before, without . new 
inſtitution. Matſ. c. 6. 

10. And pending the appel, it is uſual, at the ladet 


of the appellant, for the ſuperior court to grant an inhi- 


bition to ſtay the execution of the ſentence in the inferfor | 


court, until the appeal ſhall be determined. 

Concerning which, by Can. 96. it is ordained, War no 
inhibition ſhall be granted out of any court belonging to 
the archbiſhop, at the inſtance of any party, unleſs it be 
ſubſeribed by an advocate practiſing in the ſaid court. 
And the like courſe mall be — in granting forth any 


inhibition 


Ul 


Appeal. 


inhibition at the inſtance of any party, by the biſhop or 
his chancellor againſt the archdeacon, or any other per- 
ſon 1 eccleſiaſtical, juriſdiction. And if in the 
court or conſiſtory of any biſhop there be no advocate; 
then ſhall the ſubſcription of # proctor practiſing in the 
fame court, be held ſufficient. | 5 
And by Can. 97. it is further ordered and decreed, that 
henceforward no inhibition be granted by occaſion of any 
interlocutory decree, or in any cauſe of correction, except 
under the form aforeſaid. And moreover, that before 
the going out of any ſuch inhibition, the appeal it ſelf, 
ora copy thereof (avouched by oath to be juſt and true), 
be exhibited to the judge or his lawful ſurrogate, whereby 
he may be lawfully informed, both of the quality of the 
crime, and of the. cauſe of the grievance, before the 
granting forth of the ſaid inhibition, And every appel- 
lant, or his lawful proctor, ſhall before the obtaining of 
any ſuch inhibition; ſhew and exhibit to the judge or his 
ſurrogate in writing, a true copy of thoſe acts wherewith 
he complaineth himſelf to be aggrieved, and from which 
he appealeth ; or ſhall take a corporal oath, that he hath. 
performed his diligence and true endeavour for the ob- 
taining of the ſame, and could not obtain it at the hands 
of the regiſter in the country, or his deputy, tendring 
him his fee; And if any judge or regiſter ſhall either 
procure. or permit any inhibition to be ſealed, ſo as is 
ſaid, contrary to the form and limitation above ſpecified ; 
let kim be ſuſpended from the execution of his office, 
for the ſpace of three months; and if any proctor, or 
other perſon whatſoever by his appointment, al offend 
in any of the premiſſes, either by making or ſending out 
any inhibition, contrary to the tenor of the ſaid premiſ- 
ſes; let him be removed from the exerciſe of his office, 
for the ſpace of a whole year, without hope of releaſe or 
reſtoring. | F- 5 


Appraiſement. See ills. | 
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I. Original of the appropriation of churches. 
II. Endowment of vicarages upon appropri- 
III. Augmentation of vicarages. 
IV. Vicatages how diſſolved. 

I. Original of the appropriation of churches. 


OR the firſt fix or ſeven centuries, the parochia was 
the dioceſe or epiſcopal diſtrict, wherein the biſhop 
and his clergy lived together at the cathedral church ; and 
whatever were the tithes and oblations of the faithful, 
they were all brought into a common fund, from whence 
a continual ſupply was had, for ſupport of the biſhop and 

his college ef preſbyters and deacons, and for the repair- 
and ornaments of the church, and for other ſuitable works 

of, piety and charity. So that before the diſtribution of 

ngland into pariſhes (as the word is now uſed) all tithes | 

offerings and eccleſiaſtical profits whatſoever did entirely 
belong to the biſhop and his clergy for pious uſes, and 
by their-original nature could not be in the hands of any 
layman, or be employed- to any ſecular purpoſe. This 
community and collegiate life of the biſhop and his 
clergy, appears to have been the practice of our Britiſh, 
and was again appointed for the mode} of our Saxon 
churches: | 3 5 | | 

While the biſhops. thus lived amongſt their clergy, 

reſiding with them, in their proper ſeats or cathedral 
churches ; the ſtated ſervices, or publick offices of reli- 
gion, were performed only in thoſe fingle choirs; to 
which the people of each whole dioceſe reſorted, eſpecially 

at the more ſolemn times and ſeaſons of devotion. But 

to ſupply the inconveniences of diftant and difficult acceſs, b 


— 


the biſhop ſent out ſome preſbyters into the remoter parts, ol 
to be itinerant preachers, or occaſional diſpenſers of the P. 
word and ſacraments. Moft of theſe miſſionaries returned oy 
from their holy circuit to the center of unity the epiſ- 5 


copal college, and had there only their fixed abode; giv- 
ing 
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ing the biſhop a due account of their labours and ſuc- 


— 


ceiies in their reſpective progreſs. Yet ſeme fewof the 
travelling elergy, where they ſaw a place more populous, 
and a people zealous, built there a plain and humble con- 
ve niency for divine worſhip ; and procured the biſhop to 
conſecrate it for an oratory or chapel at large; not yet for 


a pariſh church, or avy particular congregation, to be 


confined within certain bounds and limits. And while 
the neceſſities of the country were thus upon occaſion 
ſupplied, it did not alter the ftate of the eccleſiaſtical] pa- 


. trimony ; which ſtill remained inveſted in the bifhop for 


the common uſes of religion, as s devoted ſolely to God and 


His clergy. 


The diviſion of a dioceſe into rural ate; and the 
foundation of churches adequate to them, cannot be a- 


ſcribed to any one act, nor indeed to any one ſingle age. 


Several cauſes and perſons did contribute to the riſe 


of parochial churches. Sometimes the itinerant preachers 


found encouragement to ſettle amongſt a liberal people, 


and (by their aſſiſtance) to raiſe up a church, and a little 
| adjoining manſe. Sometimes the kings, in their country 


vills and feats of pleaſure or retirement, ordered a place 


of worſhip for their court and retinue, which was the 


original of royal free chapels. Very often the biſhops, 


commiſerating the ignorance of the country people, took 


care for building churches, as the only way of planting 
or keeping up. chriſtianity amongſt them. But the more 

ordinary and ſtanding method of augmenting the number 
of churches depended on the piety of the thanes or great- 


er lords; who having large fees and territories in the 


country, founded churches for the ſervice of their fami- 


lies and tenants within their dominion. 20 was this gave 


a primary title to the patronage of laymen: It was this 


made the bounds of a pariſh commenſurate to the extent 


of a manor : It was this divided the ſeveral portions of 
the ſame church, according to the ſeparate inte reſt of the 
ſeveral lords: And it was this diſtin property of lords 


and tenants, that by degrees allotted new parochial bounds, | 


by the adding of new auxiliary churches. 

This firſt deſignation of pariſh churches did not at all 
break in upon the right of the biſhop, either in reſpect 
of ſpirituals or temporals. For the biſhop had ſtill the 

proper cure of ſouls within his whole dioceſe, and a title 


to all the eceleſiaſtical revenues; and it was by his autho- 


rity and conſent, that pariſh churches and prieſts were ſo 


orcalnee, as. helps and aſſiſtants given to him. For theit 
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number not only promoted the ſervices of religion, but 
even advanced the revenues of the ſee. Yet for fear the 


+ biſhop's. committing ſo many parts of his charge to ſub- 


ordinate curates might ſeem a ſort of receſs from his right 
and claim to them, he had the moſt ſolemn reſervations 


made to him and his ſucceſſors. No church, however, 
built, was to. be employed for publick ſervice, till conſe- 


crated by the biſhop. And no prieſt was to reſide and 


- officiate there, but by the biſhop's delegation. And there 


were indeed as many acknowledgments of right and re- 


ſpect paid to the head of the dioceſe, as were by feudal 


cuſtoms paid to the head of the ſeigniory or civil dominion. 
For as the lord's own ſeat was the head of the barony, 
or the lord's court, whither the inferior tenants were 
ſummoned to anſwer for the conditions of their tenure ; 
ſo the biſhop's. chair was always the ſeat and heart of the 


_ - dioceſe, to which the clergy were cited to give account 
of their offices and poſſeſſions, as in their mother church. 
As each inferior tenant was admitted with ſome. oath of 


fidelity to the prime lord; ſo every pariſh prieſt had ad- 


miſſion to his church, with a like obligation of obedience - 


to his biſhop., As each tenant paid ſome ſort of rent 
unto. his lord, for being quieted in his poſſeſſion; ſo the 

reſbyter made a return of ſome part of the parochial pro- 

ts to his biſhop, for the ſecurity of enjoying the re- 
mainder to his own- uſe. As no one tenant could deſert 
his holding, or ſubſtitute another in it, without conſent 
and acceptance of the lord; ſo neither could any pariſh 
prieſt forſake his charge, or appoint another to ſucceed 


him in it, without expreſs leave and authority of the 


biſhop. And as upon the death of a feudatory tenant, 


the cuſtody of the lands came back to the lord, till an 


able heir ſhould be inſtated in it; fo likewiſe the cuſtody. 
of all vacant benefices did revert to the biſhop, and he re- 
ceived the mean profits of them, till a ſucceſſor was con- 
firmed and ſettled in them. And in many other forms 
and cuſtoms of dependency and ſubjection, the parochial 


clergy were as accountable to the biſhop, as the lay te- 


nants were to the prime lord. So that during all this firſt 


conſtitution of pariſhes, there was nothing of tithe or 


glebe or oblations diverted into lay hands, or applied to 
any ſecular purpoſes ; but the abſolute property, and the 
intire diſpoſal of them, did remain in the biſhops and the 


clergy, for their own ſupport, and other pious uſes. 


The firſt way of diverting the tithes and oblations from 


the immediates uſes of the biſhop and his clergy, did ariſe 
I | : . 
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"Ro the confuſion of parochial bounds ; which having no 
other limits ſet to them than thoſe of the poſſeſſions of 
the reſpective founders, this obliged them and their re- 


tinue and tenants to pay their duties to that one church: 
but if any new fee were erected within ſuch lordſhip, or 
there were any people within the precin& who were in- 
dependent on the patron, they were at liberty tochuſe any 
neighbouring church or any religious houſe, and to pay 
their tithes and make their offerings, wherever they re- 
ceived the benefits' of religion. So the biſhop receding 
from this former claim, and his ſubſtituted clergy not yet 
knowing the bounds of their reſpective cures; this let in 
an opinion, that tithes and oblations were an arbitrary 


_ diſpoſition of the donor, who might give them as the re- 
ward of. religious ſervice don 1, in what place, or 


from what perſon ſoever he received that ſervice. Which 
notion gave occaſion to the monaſteries, to ingroſs all the 
neighbouring people, ahd eſpecially the richer lords and 
patrons, to themſelves; and to draw them from their 
own prieſts to communicate in their cells; and ſo to 
bring their tithes and offerings with them. But yet this 
diſcretionary allotment of tithes and offerings, tho” inju- 
rious to particular. prieſts and pariſh churches, was no 
violation, of the general rights of the national church and 


clergy ; for tho' the people ſo choſe their own way of 


diſtribution, they did by no means detain the ſtated dues 
unto themſelves, nor alienate them to any ordinary uſes : 


they ever looked upon them as conſecrated to the altar, 


and offered them purely for the ſake of God and their 
fouls: i: - | 

A ſecond prejudice to the parochial clergy was, the early 
diviſion of tithes and offerings into ſeveral parts, for the 
ſeveral purpoſes of piety and charity. The benevolence 
of a dioceſe was at firſt intirely at the biſhop's receipt and 
diſpoſal ; but that there might appear to be a juſt appli- 


cation of it, a rule obtained for dividing the fund into 


four parts; one to the fabrick and ornaments of the 
church; another to the officiating prieſt ; a third to the 


poor, and neceſſitous travellers; and a fourth reſerved to 


the more immediate ſervice of the biſhop and his college. 
But when ſees began to be endowed with lands and other 


firm poſſeſſions ; then the biſhops (to encourage the foun- 


dation of churches, and to eſtabliſh a better proviſion for 
the reſiding clergy) did tacitly recede from their quarter 
part, and were afterwards by canons forbidden to demand 
it, if they could live without it, So as the diviſion was 
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now only into three parts; and every prieſt was the re- 


ceiver and diſtributer as the biſhop had been before, ſtand- 


ing obliged to expend one part on the raiſing ſupporting 
and adorning his church and manſe, another part upon 
entertaining ſtrangers and relieving the poor, and to have 
a third reſerved for his own immediate occaſions... Yet 
ſtill the whole product of tithes and offerings. was the 
bank of each pariſh church, and the miniſter was the ſole 
truſtee and diſpenſer of them, according to thoſe: ſtated 


rules of piety and charity. But this tripartite diviſion 


| ſoon occaſioned great diſorders ; for the. lay patrons did 
from hence infer,, that a third part of the revenues of a 
church was ſufficient for the ſupply of it, and they un- 
dertook to diſpoſe of the two remaining patts ; at firſt 


_ pretending to apply them to the like pious uſes ; but then 
by degrees detaining them in their own hands, and even 


at laſt getting them infeoffed in them and their heirs, 
eſpecially within their own demeſns. And this proceeded 
ſo far, that in ſome parts the powerful patrons ſeized upon 


the whole prædial tithes, and left the altarage or ſmaller 


tithes (which were at firſt voluntary oblations, and there- 


fore reckoned a part of the altarage) to the portion of the 


pariſh prieſt ; ſetting a precedent of impropriations in lay 


hands, even before the religious fell into that method. 


But however, as the lay patrons at firſt took the tithes 
(or ſeldom. more than two parts of them) in truſt for the 
church and poor, not in tenure to their own property and 


| pleaſure; and after they were infeoffed in them, they till 


conſidered them to be charged with the ſame burdens ; 
and while they held them, did exonerate the clergy from 
thoſe burdens; ſo they would not keep that conditional 


tithe, but by degrees made a conſcience to reſtore every 


*part either to the pariſh churches, or at leaſt to religious 
houſes. So that long before the reformation, all manner 


of tithes and oblations were intirely given back to the 
church, and inveſted only in the clergy ſecular or regular. 


The next injury to parochial churches, came from the 
ſurrendring of the right of patronage to collegiate bodies. 
For the lay patrons remembring, that the clergy living in 
common with their biſhop in his cathedral church, were 
formerly maintained by the tithes and oblations of the 
country; when this practice ceaſed, they thought it a 
ſort of laudable reſtitution, to give the perpetual advow- 
fon of their churches to that body, or to ſome one parti- 
cular member of it; whereby thoſe churches became pre- 


bendal ; and the ſupply of them was left to the community, 


or 


. 
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or to that ſingle canon who was to have his prebend or 


exhibition from it. All the monaſteries found this me- 
thod to be a very good expedient for them. Hence they 
incited their bene factors to confer upon their houſes the 
right of preſentation to country churches ;' a favour the 
more eaſily obtained, becauſe the lay lords looked upon 
' themſelves as guardians only, and were glad to devolye 


their truſt upon thoſe ſocieties ; who, as they thought, 
would faithfully diſcharge it. And by theſe means, in an 


age or two, above one half of the parochial churches in 


England came to be lodged in the power of cathedrals 
and monaſteries, and were perſonally ſerved by the mem-. 


bers of - thoſe bodies. But this by degrees let in miſchief 
and uſurpation: For the cathedral canons, finding their 
reſidence in thoſe rural churches to be inconſiſtent with. 
their due attendance in the chapter and choir, began to 
place annual curates to repreſent them in their ſeveral be- 


nehces, to account for the profits of them, and to receive 


a ſmall portion, or ſome pecuniary ſtipend for their ſer- 
vice. Till, being preſſed by the biſhops, and obliged by 
ſome new conſtitutions, they did at laſt prefent their 
clerk to the full title of the church, reſerving a rent or 
penſion to themſelves ; which tho? at firſt moderate, they 
often advanced to the great oppreſſion of the country 


clergy. The religious did the ſame in the monaſteries, and 


had a fairer pretence for ſo doing; for being tied to ſtrict - 
er rules of their order, and more confined within their 
cells, they appointed, prieſts, . whom they called ſecular, 
to take upon them the cure of ſouls, and to be ſtewards 
of the revenue, or at leaſt penſioners to their ſeveral con- 
vents, And even ſome of the potent Jay patrons followed 
this example, binding the-clerks in the like annual rents 
and reſervations to them and their heirs. 80 that within 
a hundred years after the conqueſt, moſt of the parjſh 


prieſts in England were become tributary to their patrons, 


and paid out ſuch large penſions to them, that they were 
not able to ſubſiſt with decency and credit. This abuſe 
becoming very grievous, occaſioned divers conſtitutions 


| to: be made againſt it. But the lay patrons protected 
themſelves by prohibitions and appeals from the eccle- - 


ſiaſtical juriſdiction, and ſued their cier«s in the temporal 


court for the performance of ſuch indirect covenants, | 


Therefore the biſhops did at laſt obtain from king Ed- 
ward the ſecond, a full and ſole power to judge in this 
cauſe of penſions, and thereby did+»ſoon effectually ſup- 
pteſs them as to Jay patrons ; and tho' the dignitaries and 
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the religious did longer enjoy. thoſe penſions, yet were 
they often mitigated and reſtrained by the biſhop, having 
been frequently complained of and even condemned by a 


decree of pope Clement the third. And it was indeed the 
reſtraint of theſe arbitrary preſtations, that put the monks 
upon inventing the new ſtratagem of impropriations, - 

For when the monks ſaw, that they could not well 


ſupply their own churches, and could no longer ſet arhi- 
trary fines and penſions upon the poor clergy who ſupplied 


them; they fell upon the project of retaining the churches 
in their gift, and all the profits of them in propries uſus, 
to their own immediate benefit, This art of appropriation 


- was certainly invented by monaſtick men, for a curb-and 


weight upon the ſecular clergy ; but in what year it be- 
gan doth not certainly appear: for indeed all corruptions 


have a ſecret riſe, and are not in hiſtory obſerved, till the 


ſcandal and the complaints do make ſome noiſe. It is 
ſaid, that there were ſome appropriations of churches be- 


fore the conqueſt ; but theſe ſeem to have been only con- 


veyances of the churches with their tithes to thoſe religi- 
.ous corporations, who had thereby no other right convey- 
ed to them, than what the lay lords had before; which 
was, a right of protection and commendation to the 
church, not a right of converting the profits to their own 
uſe and property. HY 77 
But the way of ſtrictly appropriating pariſh-churches to 


Eng houſes, or giving them in, full right to the monks 


abſolute property and uſe, was an engine of oppreffion 
which came in with the Norman, conqueſt ; when the 
greater prelates being Normans, did trample upon the 
inferior clergy who were generally Engliſh ;z increaſed the 
penſions which the clergy were to pay unto them, or elſe 
withdrew their ſtipends; and, yet loaded them with new 


. ſervices, and every way oppreſſed them without mercy. 


And to complete the ſervile dependance, an artifice was 
contrived, to obtain indulgence; from the pope, that what- 
ever churches they held in advowſon, they ſhould com- 
mit them to be ſerved by clerks, who as to the cure of 
ſouls ſhould be reſponſible to the biſhop, but as to the 
profits ſhould be accountable to the abbot or priar and his 
brethren. | | Ls 73 
And this was indeed effectual appropriation; a badge 
of ſlavery unknown to the Saxon churches, brought over 


* 
F 


by the Norman lords, and imperiouſly put upon the En- 


gliſh clergy by the authority of the pope. And ſo this 
practice, which crept in with William the conqueror, in 
| | a few 


. 


2 few reigns became the cuſtom. of the land, and the in- 


feQion fpread, until within the ſpace/of 300 years, above 
a third part, and thoſe generally the richelt benefices in 
England, became appropriated, 


And in theſe cures, the monks themſelves did for ſome 
time Tefide and officiate by turns, by lot, and even by 


penance, with many other ways of ſhifting of the duty 
upon one another. Until at length ſuch changes and 


intermiſſions in the paſtoral care becoming very leanda- 


lous, the biſhops did by degrees reſtrain the monks from 
a perſonal: cure of ſouls, and. confined them according to 


rule within their own cloiſters ; ; obliging them to retain 


fit and able cappellans, vicars,., or curates (for thoſe titles 


did all mean the ſame office); with a competent ſalary paid 


to them. But then again they oppreſſed theſe ſtipendiary 
vicars with ſuch ſorry allowance, and ſuch grieyous ſer- 
vice; that the biſhops at laſt brought them to the preſen- 
tation of perpetual vicars endowed and inſtituted, who 
ſhould have no other dependance on their convents, than 
the rectors had upon their patrons; declaring -it to be 
diſhoneſt and contrary to canon, that religious men, to 
whom it was granted to convert churches to their proper 
uſes, ſhould perſonally ſerve' thoſe churches, and there- 
fore ordaining, that they ſhould appoint perpetual vicars 
to be inſtituted by the biſhop, with a competent, mainte- 
nance by the biſhop taxed and aſſigned to them, 

One pretext of the religious to gain appropriations was, 
to deſire no more than two parts of the tithe and profits to 
be fo appropriated to them ; leaving a third to the free and 
quiet enjoyment” of the patith prieſt, whom at the ſame 
time they eaſed from the burden of repairing the church 


and relieving the poor, and took that charge upon them 


ſelves. Which third part, together with the altarage (or 
portion of oblations and perquiſites and ſmaſh, tithes in a 
manner arbitrary) which alſo was commonly” reſerved to- 
the vicar, made his portion often equal] to, if not exceed- 
ing that of the convent. But the religious were not long 
content with their ſaid two parts, without ingroffing the 
whole; which they generally did by donation, by pur- 
chaſe, by exchange, and all the ways of acquiſition. 80 
that in two or three following ages, * parochial. churches 
would have been univerſally annexed ahd united to reli- 
gious houſes, if the biſhops had not provided for the ordi- 
nation of perpetual cares, and the diſtinct endowment 
of chem. | | | . rige 4. Lt 
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Another pretext of the religious for obtaining appropri- 


ations was, the conſideration of hoſpitality and charity, 


which were intailed as it were upon their two parts of 
tithes and offerings. They chiefly urged theſe occaſions, 

nd -promiſed to employ, the profits this way. In the 
Yor: of donation, they got it alledged, to be for keep- 
ing up the holpitality of the ſaid religious houſe, to find 
meat and drink to all that paſſed by their gates and would 
call for refreſnment, and for the entertainment of all tra- 
vellets and paſſengers ; for ſuſtaining the poor; for the 
almonry.; for the infirmary ; and for the proviſions of their 
houſe; and even for many other uſes, as, to maintain 
ſcribes and illuminators to write and adorn their books; 


to bear the charges of holding a general chapter of their 


order; to defray the expences of a journey to Rome; to 


eaſe. themſelves in the payment of penſions; to rebuild the 


fabrick of their conventual church; and indeed to anſwer 
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This ill example of appropriating pariſh churches 


ſpread further to all bodies corporate, however in law and 
reaſon incapable of fuch a tenure. _ Soliciting. and pay- 


ing the price at Rome procured the like favour for ſecular 


colleges, for chantries, nay for military orders, for lay 
hoſpitals, for gilds and fraternities, and even for nunne- 
ries. So, making knights, lay brothers, and very wo- 
men, to be the rectors of pariſh churches. Though 
this indeed was grounded on 'a conceit, that ail theſe were 
religious ſocieties, and might receive and diſtribute out 
of the common treaſury of the church, For before king 


Henry the eighth, there was no right or precedent for a 
mere lay perſon to be an impropriator. 


From 


Appzopxation. 


From corporations aggregate of many, this example 
went on to ſugle "perſons ; not only ito: deans, chantors, 
treaſurers, chancellors, and ſeparate officers, but at laſt 
to the pariſn prieſts themſelves, who in populous or rich 
places obtained a vicar to be endowed, and caſting upon 
him the cure of ſouls, they had the rectory appropriated 
to them and their ſucceſſors as a „ine cure for ever. 


But, above all, the monks had their various arts of 


driving on this trade in holy things. The biſhop of the 
dioceſe was often their friend and aſſiſtant in it, becauſe 
he had been perhaps of the ſame qgrder ; or was diſpoſed to 
keep up an intereſt in ſo great a Yoder of 'men ; or if they 
had no other tie upon him, they ſettled a penſion to in- 
demnify his ſee, or advanced the payment of ſynodals, or 
offered ſome other conſideration of intereſt: and if at the 
laſt the biſhop would not conſent, they could apply to the 
papal legates, or directly to the court of Rome, where 
they never failed to have their preſents accepted; and 
ſometimes charged themſelves with an annual penſion to 


the cardinals, or even to the apoſtolical chamber for ever. 


They dealt as ſubtilly with the patrons, to extort their 


conſent ; they promiſed them the prayers and ſufftages 


of their houſe, with maſſes, obits, anniverfaries, pietan- 


ces, and other commemorations. And becauſe, after all, 

by the laws of the land they could not appropriate without 
conſent of the re&or incumbent; therefore they ſometimes 
prevailed 7 him to aſſume their order, and ſo to bring 


the church along with him-; or, they gave him a penſion 


or a corody for his life, on condition of reſigning ; : Of M_ - 


he would not comply, then they obtained leave of, the 
patron to appropriate in reverſion; ; Or; to ſave the pains 
of working on the patron, they purchaſed the perpetual 
advowſon, on purpoſe to appropriate the benefice. 

If the ſmaller tithes and oblations (the common allot- 
ment to a vicar) would not amount to a third ſhare; 
then ſome part of the greater tithe: of corn and hay was 
allowed to make up ſuch deficiency; which was the juſt 
Wale of many vicarages being ſo endowed. 

The ancient ſtate of vicarages was the more tolerable, 
becauſe there was not only a conſiderable portion for the 
vicar, but there was a power lodged in the biſhop to aug- 
ment that portion, whenever it appeared to be inſufficient. 
This was the known right, and the conſtant practice of 
the Engliſh, biſhops. Tndeed the greater monaſteries did 
oftentimes by exemptions and appeals to the court of Rome | 
evade and deny this power of the dioceſan: in order to 
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and proper. 


obviate which refuge, the biſhop in- was inſtrument of con- 
ſenting to appropriation, began to expreſs the : pohtive 


condition of ſaving a competent portion for-a,vicar,: to 


be taxed and-ordered by him in due conſideration to hol- 
pitality and other burdens; and afterwards to be mode - 
rated and augmented as ſhould ſeem to the ordinary fit 
But whether this power was explicicly 
teſetyed or not, it was thought an antecedent right, 

which the biſhop! might olaim from the original eonſtitu- 
tion of the church. And even the common law did allow 
and inſorce this practice: the year books afhrwing, that 
the ordinary may increaſe or: diminiſh the viear's portion. 
And for any thing Which appears upon fecord; though 
this epiſcopal right was too often-evaded by reſort to the 


court of Rome; yet it was neyer queſtioned in any of- 
our eccleſiaſtical or civil courts before eee. 


Kennet on Im propriations. 
And ſo much be the ene e of 


churches: We come next to conſider more particularly, 


hy endowment of e N e 6155, 2) 


k 8 712 
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TIS ts 
n Endowment of ente upo ern., 
1. By the ſtatute or the te R. 2. c. 6¹⁰ fn 2500 lixence 
to 30 REL in the thancer ery, , of ihe appropriation” ef any pariſh 
church, it ſpall be exprefe ly contained, that the 404 ir the 
Place, upon the opfropriation of fuch churches, Hall crdain 
Gecor ding to the value of- uch churches, | ja convenient ſum 0 
monty to be paid and diftributed yearly of the fruits and pr 72 
of 2 the ſame (Be Hes, -ty theſe that will have the ſaid churches 
in proper uſe, and by their ſucceſſors, to the poor Pariſhioners 
of the* ald churches, in aid of their living and ſuftenance far 
ever; and a fo that the Vicar be well and fuffictently endrwed.” 


- Arid by the ſtatute of the 4 H. 4. c. 12. From ue 
Ver in every church appropriated;- there Mall be a ſecular 
perſon ordained vicar perpriuel, canonicaliy inſeututed and in- 
ducted, and covenahiy endowed by the diſcretion. of the ordinany,; 
to de divine ſer vice, and 49 inform the peiple, and ta keep 


hoſpital; ty there: and. no. religious 8 in , any ot” 1. e 


vicar in any church appropriated. + 44 


From henceforth] This ſtatute extendeth not to apps: 
priations made before this time. 2 Noll. Rep. 127. 


There ſhall be a ſecular perſon 3 vicar perpetual] In 


the | #42 of Bonſey and tees . 88 it was decreed, 


, | | that 


Appꝛoppiatton. 


that where there is no vicarage endowed, the impropris- 


tor of the ſmall tithes is bound to maintain a prieſt; and 


upon an information by the attorney general for that pur- 
poſe, the King may aſſign to the curate ſuch an allowance 


or proportion of the ſmall tithes as he ſhall think fit: but 
otherwiſe it is, where the vicar is endowed, though wa 
of never ſo ſmall a matter. 1 Vern. 247. 


 Covenably endowed] So as without endowment, the ap- | 


propriation was not good. 12 Co. 4. 


By the diſcretion of the ordinary} Before this it could not 


be done but with. the conſent of the patron; but there was 


no neceſſity of the licenee of the Ling (as in the caſe of 
appropriation), becauſe no epi een to r crown. 


2 Rollis Abr. 3 34- 


No religious Hall in any wiſe be mole vie in in arFthurch 


4 menſam mo- 


appropriated] But if the benefice was g 


nachorum, and ſo not appropriated i in the common form, 
but granted by way of union pleno jure; in that caſe, it 
was ſerved by a monk of their own body, who was re- 


movable at their own pleaſure. Which' is the foundation 


of /lipendiary curacies, where the impropriators are bound 


to provide divine ſervice, but may do it by a curate, not 
inſtituted, but only licenſed by the biſbop. So the monks 


ſerved. . and becauſe the acts of diſſolution gave the 
lands to the king in ſuch manner and form as the monks 
held them, they who derive from the crown have reckon- 


ed themſelves under no reſtraint to preſent a vicar to the 


biſhop for inſtitution. But though the canon law is clear, 


that ſuch benefices as were united menſæ monachorum 
might be ſerved by monks, without- inſt:tution ; yet the 


law alſo was, that in caſe ſuch cures were ſupplied. by 


ſeculars, they muſt have inſtitution; and there being now 


no ſupply but by ſeculars, it ſeems to- follow, that by 


by no benefices can be now ſerved by ſtipendiary curates, 
without OO + but the received practice is other- 


wiſe. Gib 71 


2. The 40 of endowment by the biſhop might be YO Att eas 


either in the act of appropriation, or by a ſubſequent act meat, 


and a ſeparate inſtrument. Which is mentioned in this 


place, that in ſearching for endowments in the os og 
of biſhops, 'or the court of augmentations, neither the 
one nor the other ſhould be neglected ; for altho*-a ſepa- 
rate act or inſtrument of endowment may not be found, yet 


it is poſſible the endowment may have been made in the 


act of appropriation. oy 719. LH 


F 4 . 


„„ Appꝛopꝛiation. 


If the body corporate be now in being to which the 
church is appropriated, as all the old cathedrals are; or it 
the impropriation were, at the diſſolution of the monaſ-. : 
tery, given to any cathedral or collegiate church that now | 
is; the moſt probable place to find the endowment of it 
„ is in the, archives of that church; if not, perhaps it may 
be found in the augmentation. office. But. it is to be feared, 
that moſt of the endowments are now loſt, at leaſt to us, 

by being carried to Rome at the diſlolution of monal- 


: 2 { F 


3 teries. Johnſ. 2392ꝛi9 t. 1 
Penſion reſerved 3. Upon the making an ion. an a pen- 


| peg . ſion. was. reſerved to the biſhop. and his. .ſucceſiors,. com- 

1 _ . monly called an indemnity, and payable by the body to | 
whom the appropriation was made. he ground of Which | 
reſervation, in an ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed to be, for a 
| recompence of the profits which the biſhop. would other- 
3 | wiſe have received rin the vacation of ſuch churches. 
8% 719. | | 
Views. . 4. A vicarage by 8 becomes a benefice dikinct 
tiact bencfce. from the parſonage. As the vicar is endowed with fe-" 
| parate revenues, and is now enabled by the law to reco- 
ver his temporal rights without aid of parſon or patron 1 
ſo bath he the whole cure of ſouls transferred to him, by 0 
inſtitution from the biſhop. It is true, in ſome places, C 
both the parſon and the vicar "do fepeive infſtirvtion from mM 
the biſhop to the ſame church, as e in the caſe of ne- r 
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cures; the original of which was thus: The rector (with 2 
proper conſent) had a power to int! de a vicar in his” Mi 
church, to officiate under him; and this was often done; z d 
and 'by this means, two perfons were inſtituted to the o 
ſame church, and both to the cure of 'fauls, and both did 0 
actually officiate. So that however the rectors of ſine- a 


4 


cures, by having been long excuſed from reſidence, are a 
in dhe common opinion diſcharged from the cure of fouls. | 
. 5 is the reaſon of the name) ; ; and however the cure | 

| aid in the law books to be in them habitualiter only; 1 

= . ſtrictneſs of law, and with regard to their original | th 

| | . inſtitution, the cure is in them actualiter, as 1 as it is h. 

1 | ia: in the vicar. GI, 71 2 pl 

| | Peitronage. » 5. The parſon by Lane the endet, acquires the ki 

=. patronage of the vicarage. For in order to the appropria-. >< 

il tion of a patſonage, the inheritance of the advowſon was * 

1 to be transferred to the corporation to which the chureg R 

* was to be appropriated; and then, the vicarage being de- _ 

| rived out of the Fitne the parion” ve common Tight wi 
| 
| 


j 


my. gn er 
arg ——— 
. * 
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| ſcribed againſt by the parſon. This was adjudged in the dowments. 


ſal of a very learned gentleman, who has generouſly undertaken. 


have it in their power in any wiſe to contribute towards the com- 


— 


clared the court, that tho the advowfon of the vi- 


which cannot be preſumed, but muſt be ſhewn on the 


. tithes to the parſon, is prima facie a enen againſt the 


ö ments of vicarages: 


Appꝛopei tion; 
muſt. be patron 8 -So 1 if the par ſon makes N 
leaſe of the parſonage (with out making a ſpecial reſer- 
vation to himſelf of 4 right of preſenting to the vicarage) 
the patronage of the vicarage paſſeth as incident to it. 
But it was held in the 21 Ja. that the pariſhoners may 
preſcribe for the choice of a vicar. And before that, in 
che 16 Fa, in the caſe, of Shirley and Underhill, it, was de- 


carage-of common right is appendant to the rectory, yet 

it may be appendant to a manor; as having been reſerved 

ſpecially upon the appropriation.  Gibſe 719. gy” 
Sometimes, upon appropriation, the right of eie 

the viear was given to the biſhop, probably to ara e 

conſent: as appeareth from divers inſtances. 
6. There were no vicarages at common Jaw : or, in Vicar only inti- 

other words, no tithes or profits of any kind do de jure dle by endow- 


t reſerip - — 
belong to the vicar, hut by endowment dr preſcription ; nen. we hk 


part of the vicar. For which reaſon, the payment of 1 


vicar. Gibſ. 719. 
7. The firſt endowment of the vicars cannot be RG th at 


caſe of Pringle and Child, T. 2 Fa. Which original en- 
dowments therefore being of ſuch authority as no time 
can deſtroy ; and ſuch cauſes between parſon and vicar as 
relate to them, or depend on them, being alſo cogni- 
zable in, the ſpiritual court: it were much to be wiſhed, 
ſays: Dr. Gibſon, for the ſake of the poor vicars, that 
diligent ſearch were made after them in the eccleſiaſtical 
een and other meldete of weden ; * in order to 
f yl IE 


z * 
1 
4 


t may be proper to inſert in this ao the 8 propo- | 
the execution of the aboveſaid plan; hoping that all who may 


pletion thereof, will communicate what may have come to their 
knowledge with reſpect to any of the particulars; . ' 
A propoſal for publiſhing a general repertory. of the endow- 


„ This work is intended for the ſervice both of vicars and of 
their pariſhioners. The former uſually come into their Iivings 
unacquainted with the particulars of their legal incomes ; molt of 
which are ſmall, and many quite. inſufficient: whence they are 


2 lome- 
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bring to light 25 many as can poſibly” be found. Eſpe- 
* N hi ro if a vicar. 
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ſometimes tem 1875 to 4 more than their dues. bos als 


they who ſhouts pay them, take advantage of the ignorance or 
doubtfulneſs of their miniſter concerning his rights, and refuſe 


to acknowledge them. If he ſubmits to take what they are 
willing to alloh/ him, he lives in ſtraits and contempt. If he 


_ conteſts the matter, his people become prejudiced againſt him 
for ſome time, if _ far-ever: and there is great danger that 


for want of being able to come at the proper evidences in the 
cauſe, it may be Gided the wrong way. 
Now the principal of theſe evidences are old endowments. 


For a vicar may demand what his vicarage was endowed with 
and he cannot demand more, unleſs immemorial uſage gives 


. ground for a juſt preſumption, that there was a further endow- 


ment, tho* not now extant. Therefore diſcoveries of endowments 
will tend, not only to the right determination of law ſuits, but to 
the prevention of them, by ſhewing both parties, to what they 
are intitled: and thus will be of common benefit, to the clergy, 


to impropriators, and to the reſt, of the laity. 


— i of * —_— 


* 


The moſt likely places to find them in, are the in e of . 


thejbiſhop, or dean and chapter of the dioceſe. But, partly b 
means o national changes and confuſions that have e 
partly thro? the unfaithfulneſs or negligence of officers, and partly 
thro? other accidents ; many of the books, belonging to theſe 
regiſtries, are loſt from thence : and not a few of them, and like- 


wiſe of the chartularies and leiger books of diſſolved religious 


houſes, in which they recorded, amongſt other things, the endow- 
ments of their vicarages, are now in various libraries and repo- 


fitories, publick and private. A liſt of theſe. endowinents, with 


references to the manuſcripts in which they are contained, 
would certainly be a very uſeful directory to multitudes of per- 


- ſons, who elſe would never know, where to ſeek for them: An 


account, which of them have been printed, and in what works, 
may fave both trouble and expenc? to thoſe who deſire to conſult 


them, and even in caſes where no endowments are to be found, 


preventing a fruitleſs ſearch will be doing ſome good. 
Therefore the editor of this propoſal hopes, that the publick 
will approve of his undertaking : in which he hath proceeded fo 
far, as to ſet down, in alphabetical order, the name, with the date, 
of every endowment” in the —_— of the ſee of Canterbury; 
and all ſuch as he hath been able to diſcover in the Lambeth, 
Cotton, Harleian, Hand other libraries, or in printed books. He 
no preſumes to requeſt, that the ſeveral biſhops would favour him 
with the names, and dates, of all endowments, which are in their 
reſpective regiſtries : and that the ſame aſſiſtance may be given 


him by * aa the nobility, clergy, and gentry, as have in their 
—_ 


we — 1 eine 


VMicarages are entered. 


Appꝛapnt 


hath! uſed time out of mind, or for a dong time, to take 
particular tithes or profits, he ſhall not loſe chem, becauſe 
the original endowment is produced ank they are not 
there; but inaſmuch as every biſhop bad an indiſputable 
right to augment vicarages as there was occaſion, and this, 
whether ſuch right was reſerved'in the endowment or not; 
the law will preſume, that this addition was made by MP 


5 of SE Smeneanion ih. 720. 


8. The loſs of the original endowment is ſupplied by Preſcription 
preſcription 3 that is, if the vicar hath enjoyed this or phe the en 
that particular tithe by conſtant uſage, the law will pre- | 
ſume that he was legally endowed with it ; by the ſame 
reaſon that it preſumes ſome tithes might be added, by 


way of r ee which were not in the original en- 


dowment. Gib/. 
9. It is ſaid, * l compoſitions for the cnddwarcins Trial of endows 
of vicarages ſhall be expounded by the judges of the com- ments. 
mon law; and if the ſpiritual court 22 8 with that 
matter, they are to be prohibited, J/arſ; e. | 
But where the diſpute is between rector 4 vicar; be- 
ing both ſpiritual perſons, it ſeemeth that the proper cog- 
nizance of the cauſe belongeth to the eccleſiaſtical judge. 7 
And in the caſe of Drake and Taylor, E. 4 C. The v: 


cut libelled for tithes of turnips, and laid his title to them 


by pteſeription and endowment: The defendant pleaded, 
that there is a rectory impropriate, and that time out of 


mind the! rector hath taken tithes of turnips; and he 


moved for n | _ PEER rule TOs 
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cuſtodly ancient an of any 1454 in which endowments of 
| AND. COLTEE wh Onan 


Doctors Commons © 
Dec. 3. 176. 
After which he ſubjoins a lit of above 200 WS Ts of 


vicarages already diſcovered ; and a ſpecimen of the method he 
propo es to follow, as thus, 


ee (Linc. Dicec.) Vicar. „ vicariæ 
eccleſiæ parochialis de Acleia Lincoln. Dicœc. Dat. Oxon. in 
feſto 8. Michælis A. D. 1343. (Printed in Kennet's Parochial 


Antiquities, 262468. 120 POWs S. Eb hu Ch. 


Oxon.) 


Pas 4 2 f ; {LI 


„Alete der (Linc Dicec.) Vicar. de N Ordinatio 


vicariæ A. D. 1 Sis W's Jonny Fon rie Lincoln. 
ſol. 8 Kc. 


£8 | N ſhewed : 
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Appꝛopꝛiation. 


ſhewed : And it was inſiſted, that in this caſe both the 


parties are not eecleſiaſticks ; for the libel is againſt a 
pariſbioner, and it lays a cuſtom which is denied, and 
muſt be tried by the common law. But by Parker chief 
juſtice, and the court: "Tho? both parties are not eccle- 
ſiaſticks, yet the thing in controverſy belongs either to 
one eccleſiaſtick or another; ; for either the rector is in- 
titled to the tithes or the vicar; and what matter is it to 
the pariſhioner, who has them? for he can only pay 
them to one: This is properly a diſpute what belongs to 


the vicar upon the endowment; and that evidence which 
will intitle him to a ſentence below, will not enable him 


to recover here: And if we ſhould grant a prohibition in 
order to try the cuſtom, yet that will not determine the 
queſtion upon the endowment ; and therefore we ought. 
not to draw them out of that court, which may properly 
determine the whole matter. And beſides, in the ſpi- 
ritual court fifty years make a preſcription; tho? they will 
not here. And a "oe ſos a prokfiunes was Gichargne:: 
Sir. 87 Es 

. the courts of ——_ Ab: frequently determine upon 
the interpretation of endowments. '- + 

10. Any words in an endowment being doubtful, " ſhall 


be. interpreted by practice, and to the advantage of the, 


vicar. So, in the cafe of Bark/dale and Smith, tho garba 
in the common acceptation relates to corn, yet it appear- 


ing that the cuſtom had been for the vicar to have tithe 


hay, this was judged ſufficient to extend it to tithe hay. 
And the ſame thing was adjudged in the caſe of tithe 
wood,” as given by the term allaragia, upon the fame 
foundation of cuſtom, in the caſe of Reynolds and Green 
Or if given there under the name minute decimæ; cuſtom. 
changes a great tithe, as wood is, into ſmall, Upon the 
occaſion of which caſe, it was ſaid, that the word altera- 
gium ſhall be expounded according to. uſe, And biſhop 


Stillingfleet obſerved, that in the ſettlement of the al- 


tarage of Cockrington by Groſthead biſhop of Lincoln, 
not only oblations and obventions, but the tithes of wool 


and lamb, were enen under that name. "Gf. 


719, 720. 


And in ts caſe of Franklyn and the maſter Fr blechen 


of St. Croſs, 7. 1721; it was decreed, that where altara- 


ęium is mentioned in old endowments, and ſupported by 


uſage, it will extend to n Wenne but not aba. 
Bunb. 79. 8 r l ESP 
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Appꝛopꝛiation. 


. The moſt difficult, though moſt common queſtion, 


that relates to the interpretation of endowments, is, what 


the vicar ſhall have in virtue of the phraſe minute e., 


Gibſ. 720. 

Where a vicar was endowed to have the third part of 
all the tithe corn of ſuch a mauer; it was adjudged, that 
he ſhould have tithes of the freeholders, as well as of the 


demeſnes of the manor. The reaſon of the doubt was, 


that freeholders ſtrictly ſpeaking were not parcel of the 


manor, as ſuch: But it was reſolved, in favour of the 
vicar, that the word manor there, ſhould ſignify the pre- 


eincts of the manor. And ſo, where the endowment is 
ſo expreſſed, that only tithe corn is reſerved to the par- 


ſon; by conftruQion of law, all 4s reſt falls to the vicar, 


2 Rolls Abr. 335. 
In the aforeſaid caſe of Franklyn and the maſter aid ine. 
thren of &. Croſs ; altho* by the endowment the vicar was 


to find the ſacrament wine, yet the court were of opinion 


it ſhould be found by the pariſhioners according to the 
rubrick in os book of common roms Bunb. 79. 


Mm. Augmentaion of vicarages. ; 


Dr. Gibſon ſays, it ſeems to be agreed on all bands, 
that the ordinary bath power to oblige ſpiritual impropri- 


ators to augment  vicarages : according to the caſe of 


Hitchcot and Thornburgh, H. ꝙ Car. where the vicar ſued 


the tenant of the maſter of the choiriſters of the church 


of Sarum (the ſaid maſter being parſon), for addition of 
maintenance in the ſpiritual court; and prohibition was 


denied, upon this reaſon, that the ordinary might compel 
the parſon to an augmentation, there being ſuch a power 
reſerved to him in all appropriations ; and that the leſſee 
(who held for lives according to the ſtatute of the 32 
H. 8.) came in, ſubje& to the ſame charge. Gib. 745. 


2 Rolls Abr. 337. 


It is true, this was an appropriation which had never, 
come to the king by any ſtatute of diſſolution; but that 
circumſtance of having been conveyed to. the king, made 
no difference with regard to the juriſdiction of the biſhop, 


ſo long as they were reconveyed to a ſpiritual hand, as 


appears from the caſe of the dean and chapter of St. Aſaph 
in the 12 74. And the books, when they pronounce 
impropriations lay fees, ſeem to ground it wholly upon 
their being in lay hands; and to mean no more, when 
they ſay that * become "7 fees by the ſtatutes of dif- 

ſolution, 
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' ſolution; than that by thoſe ſtatutes they came into lay 


hands. The only queſtion then (he fays) is, concerning 
the biſhop's power over lay inpropriators. Gibl. 724. 
2 Roll. 100. 


Befare the difſolution of monaſteries, the cn of 
ordinary juriſdiction in this particular appears beyond all 


queſtion. Then come the acts of diſſolution, and ſay, 


that the king ſhall have and enjoy, to him and bis heirs 


for ever, all and ſingular ſuch monaſteries and tithes, in 


as large and ample manner, as the abbots held them; and 


elſewhere, in the flute and condition that they now "oh and 
that they who take from the king, {hall have and hold 
and enjoy the ſame, and have all ſuch actions ſuits entries 


and thelike, in like manner form and condition as be- 


fore : which acts of diſſolution were founded upon the 
ſurrenders made by the religious into the l of the 


king. Gib. 722, 
rom whence it hath been argued ; that nothing could | 


come into the king's hands in virtue of the ſurrenders of f 


the religious, but what was theirs; and that the right of 


the biſhop to augment, and of the vicar to claim augmen- 


tation, was not theirs: That the moſt natural conſtruc- 
tion of the king's enjoying the impropriatiohs in the ſame 
manner form and flate as the religious did, is, that he ſhall 
enjoy them with the ſame limitations, privileges and bur- 
dens, as the religious did: That accordingly, it is granted, 
at exemptions from tithes can be enjoyed by the gran- 
tees, only while the lands remain in their own hands, be⸗ 


cauſe that privilege which was granted. to the ſeveral - 
orders was not abſolute, but /ub modo, to wit, Whilſt 


were in their own hands: That becauſe reparations 
of chancels, payments of curates, proxies, ſynodals, and 
the like, reſted upon the religious appropriator, there- 
fore they have always reſted upon the lay impropriator : 
That (by like conſtruction) as the religious held thoſe 


appropriations with the charge \of a competent. mainte- 
nance for the vicar, at the diſcretion of the ordinary; fo 


do the lay owners hold their impropriations with the ſame 
charge: That the meaning of the parliament was not to 
deftroy the rights of other men, but only to ſuppreſs the 
monks; That in the ſeveral acts of diffclution, there 
2 neral ſavings of rights to all bodies politick and 

he Jik ke, and particularly of © portions, which any may 
9 or might have bad in or to the premiſſes, or to any 
«© part or parcel thereof, in ſuch like manner form and 
80 condition, to all intents 1 Purpoſes, as if the laid 


2 | „ acts 
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c acts had not been made ;” and therefore, that the vicar 
having then a right to a congrua portio (that is, part or 
parcel, as the ſtatutes ſpeak) out of the rectory, with a 
right to ſue the abbot if he denied it; and the biſhop 
having a right to aſſign ſuch portion, and to inforce the 


allowance of it by ſequeſtration and other eceleſiaſtical 


cenſures; both the biſhop and the vicar have thaſe rights 
reſpectively preſerved to them in the ſaid general ſavings: 


That if it be objected, that thoſe clauſes of reſervation 
of right, do not expreſly mention, either the juriſdiction 
of the biſhop; or the portion of the vicar; the anſwer is, 
that neither do they mention the reparation of chancels, 


or payment of the ſtipends of curates; yet both theſe 
burdens, as having reſted upon the religious, paſſed from 
them to the king, and from the king to the grantees : 
That tho? they are now applied to other ends and uſes, 


than heretofore. they were, yet they retain the ſame na- 


ture; and if it had not been underſtood, that after the 
conveyance into lay hands they ſtill remained eccleſiaſtical 


duties, they might have been recovered, as other chattels 


or lay fees are, by action of debt or otherwiſe at com- 
moi law, and there had needed no act of parliament to 
enable laymen to ſue for them; nor would the remedy 
have been given in the ſpiritual, but moſt certainly in the 
temporal courts, Gi. 723. {262 

But notwithſtanding all this, it muſt be acknowledged, 


that nothing is more peremptorily delivered throughout 
the books of common law, than the contrary doctrine; 
namely, that ſince the diſſolution, all impropriations (at 


leaſt in the hands of laymen) are become mere lay fees, 


or inheritances of a mere temporal nature; from whence 


it is inferred, that therefore all ſuch poſſeſſions are in- 
tirely freed from the ſpiritual juriſdiction; and particu- 
larly, that the ordinary hath no power to make augmen- 


tation of a vicarage, out of any rectory which is in the 


hands of a lay impropriator. Gibſ. 723. 


And even with reſpe& to ſpiritual impropriators, it 


may ſeem from the intire deſuetude of the practice, that 


the ordinary's power over ſpiritual impropriators, to com- 


pel them to augment vicarages, is at leaft doubtful ; and 


the only augmentations that are now made, are ber by 


private benefaction, or by application of the revenue df 
firſt fruits and tenths by the governors of queen Anne's 
bounty, or both, e a 


» - 
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Appropxlation. —= 
e By the ſtcatute of the 17 C. 2. c. 3. 7. Powef is gi- 
ven 10 the imprepriators of tithes, to unite the ſame. te the par- 
ſanage or uitarage of the church ar chapel where they lis z o 
10 ſettle-the fame i in truſi, far the' benefit ef the ſaid par ſanage, 
ar vicarage, or the curate: whore-the par ſonage is ainpro- 


. priate . no VIEAr endowed, witer, any Aare . mort- 


main. , 
. Before tr 8 to wit, in bk 12 0. 2. 285 pu 
thg reſtoration, a bill was brought into the houſe of com- 

mons, for erecting and augmenting of vicarages, and had 
a firſt reading, but proceeded, no further; having, as is 
ſuppoſed, been ſuperſeded and laid aſide (at leaſt for that 
time) i in conſideration that, the ends propoſed in it would 
be in ſome degree anſwered, by his majeſty's letter to the 
ſeveral biſhops xeſpedively, the ſubſtance of which is as 
followeth; of Mtiges ws; 
, Our. will is, that forthwith 3 be mk for 


<<. the augmentation of all ſuch vicarages and cures, where 
ce the tithes and profits are appropriated to you and your 


4. ſucceſſors, -in ſuch manner, that they who immediately 


attend upon the performance of miniſterial offices 


in every pariſh, may have a competent portion out of 
every rectory impropriake” to your ſee. And to this 
end our farther, will is, that no leaſe be granted of any 
4% rectories or par ſonages belonging to your: ſee, until 
vou ſhall provide, that the reſpective vicarages, or cu- 
rates places Where there are no vicarages endowed, 


% have ſo much revenue in glebe, tithes, or other emo- 


e luments, as commonly will amount to 1001 or 801 
% a year; or more if it will bear, it; and in good form of 
law ſettle it upon them and their ſucceſſors. And 


% where the rectories are of ſmall value, and cannot ad- 


mit of ſuch proportions to the vicar and curate; our 
&« will is, that one half of the profit of ſuch a rectory be 
reſerved for the maintenance of the vicar or curate, as 
7 is agreeable to the ſaid proportions. And our farther 
* will is, that you do employ your authority and power, 
ee which by law. belongeth to you as ordinary, for the aug- 
„mentation of vicarages and ſtipends of curates; and that 
vou do with due diligence procted in due form of law 
<< for the raiſing and eſtabliſhing convenient maintenance 
% of. thoſe who do attend holy duties in pariſh churches. 
And if any prebendary io any church (the corps of whoſe 
40 prebend conſiſts in tithes) {hall not obſerve. theſe our 
commands, then we require you or the dean of the 
e church, to ule all a. means in law, where you or he 


e have 
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t have power to compel them; or that otherwiſe you 


Lg 


report to the biſhop of the dioceſe where the ſaid corps 
<« doth lie, that he may interpoſe his authority for fulfil. 


e ling this our order. And if any dean, or dean and 


« chapter, or any that, holdeth any dignity or prebend 


in the cathedral church, do not obſerve'theſe our com- 
«© mands, that you call-them before you, and ſee this our 


& will obeyed.” Ken. Par. Ant. 253. 5 
And this deſign was the more practicable at that time, 


by reaſon of the number and largeneſs of the fines that 


were then due. And accordingly, many and large aug- 
mentations were then made. But this Was not intended 
barely for augmentations then to be made at that particu- 
lar time, but alſo for the making thereof by the ſame 
bodies in future times. And to confirm and perpetuate 


: 


the ſame, the ſtatute of the 29 C. 2. c. 8, was made as 


followeth: ö 7 1 
Whereas divers archbiſhops, biſhops, deans and chapters, 


and other eccleſiaſtical perſons, in obedience to his majeſly's let 


Jn bearing date the firſt day of June in the twelfth year of 


his reign, and out of à pious care to improve poor vicarages 


and curacies, where the endowment theres was found too ſmall - 


to afford a competent maintenance to thoſe that ſerve the cure,. 
have. ſince his majeſty's happy return, upon their renewing of 
leaſes of rectories or tithes impropriate or appropriate, made, 
or may hereafter make divers reſervations beyond the ancient 
rent, to the intent the ſame ſhould or might become payable to 


the ſaid vicars or curates, in augmentation of their endaw- 


ments, which have. been for the moſl part enjoyed accordingly ; 
but in regard that ſuch reſervations were not made to the vicars 
or curates, or if they were, no convenient remedy could be had 
by ſuch wicars or curates for the recovery thereof, and they 


were not at the time thereof capable of taking any intereſt is 


their. own uſe, whereby the ſaid proviſions will depend upon 


the good pleaſure 4 the ſucceſſors, and may in time be diſap- 


pointed: Therefore for the eſtabliſhment of the ſame, it is en- 
acted, that every augmentation granted or intended to be grant- 
ed fince the ſaid firſt day of June, or which ſhall at any time 


hereafter be granted reſerved or made payable ta any vicar or 


curate, or reſerved by way of increaſe of rent to the leſſors, but 
intended to be for the benefit of ſuch vicar or curate, by any 
archbiſhop, biſhop, dean, provit, dean and chapter, arehdea- 
con, prebendary, er other eccleſiaſtical corporation perſon or per- 
ſons whatſoever, ſo making the ſaid reſervation out of any rec- 
tory impropriate or portion of tithes belonging to them or any ef 
them” reſpectively, ſhall cantinue and remain as well during 
VOL Þ. UG > On the 
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the continuance of the eflate or term upon which the ſaid aug 1 


meutations were granted reſerved or agreed to be made pay- 


able, as afterwards, in whofe hands frever the ſaid re#orics 


or portions of tithes ſhall be or come; which rectories or por- 
trons of tithes ſhall be chargeable therewith, whether the ſame 
be reſerved again or not; and the ſaid vicars and curates re- 
ſpeclively are hereby adjudged to be in the aftual poſſeſſion there- 
of, 4 the uſe of themſelves and their ſucceſſors, and the ſame 
ſhall for ever hereafter be taten received and enjoyed by the faid 
vicars and curates and their ſucceſſors, as well during the 
continuance of the term or eftate upon which the faid augmenta- 
tions were granted, as 7 ; and the ſaid vicars and 
curates fhall have remedy for the ſame, either by diſtreſi upon 
the reclories impropriate or portions of tithes charged therewith, 
or by attion of debt againſt the perſon who ought to have paid 
the ſame, his executors, or adminiſtrators ; any difability in 
the perſon or perſans, bodies politiet or corporate fo granting, 
or any diſability or incapacity in the vicars or curates, to whom 
or fer whaſe uſe or benefit the ſame are granted or mtended 


to be granted, the flatute of mortmain, or any other law, tu- 
om, or other matter or thing whatſ7ever, to the contrary not- 
_ wvithflanding. ſ. 1, 2. 98 


Provided always, that no future augmentation be con- 
firmed ly virtue of this aft, which all exceed one moiety 
of the clear yearly value, above all reprizes, of the rectory 
empropriate out of which the ſame ſhall be granted or reſerv- 
1 | | EOS 5 

And every archbiſhop, biſhop, dean and chapter reſpectively, 
on or before Sep. 29. next coming ſhall mate entry in ibeir re- 
giſlers reſpectively, of every augmentation or other agreement, 
which ſhall be kept as a record; and a copy thereof, proved by 
Witneſſes, ball be good evidence, whereupon ſuch vicars or 
curates may recover the benefit of ſuch augmentation. ſ. 4, 5. 


— 


tion of any leaſe wherein ſuch augmentation hath been or ſhall 
be granted, any new leaſe of the premiſſes or any part thereof 


ſhall hereafter be made, without expreſs continuance of the 
aid augmentation ; every ſuch new leaſet ſhall be utterly void. 


Ad if any gueſtion ſhall ariſe concerning the validity of ſuch 


grants, or any other matter or thing in this ads contained; ſuch 


 fevanrable conſtructiont, and ſuch further remedy, if need be, 


Shall be had and made, for the benefit of the vicars and curates, 
as may be had for other charitable uſes, upon the flatutes for 
char ilabie uſes. ſ. 7. EIS] | 


4 h | 3 By 


And if upon the r expiration, or other drtermina- 


waſtes therein. | 


IV. Vicarages how diffolved. 


Vicarages tho' duly created, and of long continuance, 
might be diſſolved. The great caſe in which this point 
came under conſideration; was that of Britton and Wade, 
4.16 Fa. An appropriation had been made in the 
time of king John, and ſo continued till the reign of Hen.6. 
when upon the. prior's petition to the pope, in regard the 
priory was | 
the future the prior ſhould appoint one of his monks to 
officiate in the cure, who ſhould, be removeable at the will 
of the prior. And this was held to be a good diſſolution; 
becauſe the appropriation, having been made before the 
15 K. 2. and 4 H. 4. was not within thoſe ſtatutes. But 
Doderidge and Haughton juſtices held, that if the appro- 
priation had been within the ſaid ſtatutes, neither pope 


nor ordinary could have diſſolved the vicarage ; for if they 


could be ſuppoſed to have that power, the great deſign of 


the ſtatute of the 2 HF. 4. (namely to have a vicar perpe- 
tually incumbent) might be defeated at pleaſure. And 


tho” ſuch a power of diſſolution were ſuppoſed to be con- 
ſiſtent with that ſtature, it ſeems by no means reconcilable 
with the diſabling ſtatute of the 13 Fl. c. 10. againſt the 
granting or conveying the poſſeſnons of vicars, as well 
as of others, in any other manner than that ſtatute di- 
tects. Gibſe 720. : 

But notwithſtanding thoſe two ſtatutes, and the opi- 
nions of the two learned judges aforeſaid : when the caſe. 
of Parry and Banks was brought into the exchequer, in the 


twelfth year of the ſame king, where a vicarage was en- 


dowed upon an appropriation to the dean and chapter of St. 
Aſaph, and in the 24 Eliz. was diſſolved by the biſhop, and 
united to the rectory, it was held by the barons that the 
diſſolution was good; becauſe the appropriation being to 
the dean and chapter, and ſo remaining in a ſpiritual hand 
which was capable of the cure, it might well be diſſolved. 
And this appropriation being one of thoſe which came 
into the king's hands in, the 31 H. 8. and by the king 


transferred to the dean and chapter; the court further 
reſolved that if the impropriation had become a lay . 


fee, in the hands of a temporal poſſeſſor, the vicarage 
| 4 1 G 2 could 


_ Appzoppfation. = 
By che ſtatute of the 12 l. ſo, 1. c. A. proviſion 
is made for the augmentation of ſmall livings in the 
% Rillng of the 'cotiity of reit, by incloling of 


r, the pope granted by his bulls, that for 
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could not have been diſſolved, becauſe that would oh in 
effect to deſtroy the cure. GN 1 

Two things more are delivered in the books of common 
law, concerning diſſolution of vicarages, and the union 


thereof to their rectories: 1. That tho' a vicarage is 


taken out of the parſonage, and (for the poverty and ne. 
ceſſity thereof) may be Gittolves and reunited, to ſupply 


the parſonage; yet the not preſenting for a long time (as 


for 160 years, which was ghe'eale in the books) ſhall not 
be a diſcontinuance of the vigarige; but fomething ought 
to be ſhewn of the act of feuniting. 2. If a vicarage is 
to be diſſolved into à parſonage preſentative, the king's 


licence is not neceſſary, becauſe no loſs accrues to the 
crown but if it is to be diſfolved into a- parſonage ap- 


Propriatory, there muſt be the king's licenee, becauſe * 


for ever lofeth his title of lapſe. Gib. 7% 556 


If the parſon appropriate WhO is patron of the vicarage 
of the ſame church, doth preſent the vicar to the parſon- 
age, this is a reunion of the vicarage to the parſonage, ſo 
that the preſentee ſhall have all che tithes and other pro- 
fits of the church. Hall. c. 27. Ae | 


A hs uſual form of the e ene dom went ie. a vicarag 
Was to this Acer! 5 2 
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turis;. Robertus permiſſions divina Carliolenſis eccliſſæ 
miniſter humilis, falutem' in Domino Ven biter nam. Cum nos 
ad. laxationem Per Peri vicariæ eccleſ Fa Ze Orton noſtræ dlioce ſœos 
vocati, priori et conbentui eccleft # de Cu nningſhed prædictæ 
ecclgſiæ rectoribus quod taxationi Prædichæ inte: «ſent, ft fthi 


 viderint expedire, autheritate apoſtolica precepiſſemus ; ac ſu- 


per valorem preditie ecclęſiæ cadem -authoritate per unros fide 
dignss ad hac j Juratos ei examinatos plenarie in gil tones feciſſe- 
mus; prædicius prior pro fe et conventu ſuo in preſentia no/tra 
confittutus, quoad taxalioneim prediam ordinationi naſtræ to- 
taliter ſe ſubmiſit. Nos igitur invocata Spiritus Sant gratia, 
prediftis Jacultatibus penſatis predife ecelgſiæ, authoritate 
prædicta, in predicig eccleſiæ vicariam Per petuam taxamus 
guatuor libras et guat uordecim ſolides. Pro frædieta ſumma 
pecuniee, perpetuæ affignamus cidem vicariæ pontiones inſerius 
ſcripias; videlicet, duas manſiones, cum duabus bavatis terre, 
cum emmibus earundem eaſmentis & pertinentibus omnimodis 
infra uillam & extra, ad taſdem manſiones cum dunbus bevatis 
terre ad ipſas ſpettantibus, que propinquiores ſunt eccleſi@ 


5 predifie ; et omies ebventianes, mertuaria viva et moriua, ef 


a * 
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an miation. 5 
eorum optima voſtimen oblationes, videlicet, die omnium | 


anctorum, die natalis Demini, die purificationis heatæ Mariæ, 
et die paſchatis; in nuptiis whitibus; purificationibus, et in 


omnibus aliis deuotionibus difta eccleſiæ provenientibus ; nec non 


lane et agnorum, ef i oves et agni ante feſlum ſancfi Martini 


in hyeme non londeantur, vel poſt dictum feſtum quovis caſu 


fortuito moriantur, decime ſolvantir debits modo et exigantur; 


lint, et cannabis, et molendinerum, et alias minutas decimas 


boſcorum, pannggii Hluarum, et aliarum arborum fi vendan- 


tur, flagnorum, columbariorum, hortorum, turborum in locis 


quibus fodiuntur, aucarum, et anatum,  ovorum,” et pullorum, 
nec non porcellorum, apium mellis et ceræ, artifictorum, nego- 


tiationum, nec non Hi pendiorum, et onninm proventuum rerum 


aliarum, de cretero ſatisfuciattt eccleſia prædictæ competenter, ut 


de jure thneantur ; et etiam decimas garbarum prædictarum 
duarum broatarum terre predifievitarie aſſignatarum. (Ex- 
ceptis decimis albis pullinorum et vitularum, decima fæni, nec 
non et dect mb propriorum omnitim petit Prioris et conventus 
in prællictu Purothia ex! Mentium; ons quits rectori volumus aſ- 
fignari.)) Ita quod vicarius qui pro tempore frerit omnia onera 
ordinaria et ertraordinaria pro For tione fr contingente, vide- 
licet, pro tertia parte, plenaris faſtinebit. Ipſo vero vicario 
cedente vel durellente, prælicbi prior et conventus liberam ba- 
beant facultatem ad eandem vicariam clericum idoneum præ- 


ſentandi. In eius rei tenimonium preſenti ſeripto ſigillum 


naſtrum apponi fectmus ; datum apud Roſam ſeptimo idus 


Aprilis, anno Domini mille eſt mo ducenteſimo 955 anne mw 
| pontificatus noſiri anno inn: 


The law concerning the We of viens upon their 


| benefces, is TAN e the 0 Reſidence, | 
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0 R leaſes ER by archdeacons, * \ fol. erer 


tions, ſee title Acaleg... 1 eser 


x. As deacons were all originally the 3 ina 
ſervants of their ſeveral biſhops in church affairs; ſo it is 
certain, that about the end of the third century, there 
was in ſeveral dioceſes one choſen. out from among the 
reſt, who had the title of archdeacon ; and by degrees this 
office became univerſal; and they who had-it, being al- 
ways near the biſhop, ſo improved their advantage, that 
in proceſs of time they began to ſhare with bh, bi PP in 
his authority. Zohuſe 57. Gib. n 

But as the archdeacons, in their original ation. 


had no relation to the dioceſe, but only to the epiſcopal. 

ſee; ſo it was by ſeveral ſteps. and degrees that they at- 

tained to the power they now enjoy. At their firſt in- 
ſtitution, their proper buſineſs was, to attend the biſhop. | 
at the altar, to direct the deacons and other inferior offi- 
cers in their ſeveral duties for the orderly performance of. 
divine ſervice, to attend the biſhop at ordinations, and to 


aſſiſt him in the management of the revenues. of the 


church; but without any thing that could be called ju- 


* That he was employes generally throughout the 


riſdiction in the preſent ſenſe of the word, either in the 


cathedral or out of it. Gibf. 969. 

All that while, the cborepiſcopi had the inſpection, un- 
der the biſhop, of the clergy in the country, and of thoſe 
parts of the dioceſe which were remote from the epiſ- 


copal ſee; till in the council of Laodicea, in the year 


360, it was ordained, that no biſhops ſhould be placed in 
country villages, but only itinerant or viſiting prefbyters, 
But the archdeacon, being always near the biſhop, and 
the perſon mainly intruſted by him, grew into credit and 

ower, and came by degrees (as occaſion required) ta 
bo employed by him, in viſiting the clergy of the dioceſe, 


and in the diſpatch of other matters relating to the epiſ- 


copal care: So that by the beginning of the ſeventh 
century, he ſeems to have been fully poſſeſſed of the chief 


cate and inſpection of the dioceſe, i in ſubordination to the 
diſhop. Grbſ. 96g. _ 

But this is to a underſtood with a twofold diſtinction 
from the preſent ſtate and meaſure of archidiaconal power : 


viocels, 
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dioceſe, at the pleaſure of the biſhop. Such an archdea- 


con John de Athon calls the general archdeacon, who 


hath not an archdeaconry diſtinctly limited, but ſupplietn 


the place of the biſhop as his vicar univerſally z by way 
of diſtinction from that archdeacon, who hath « diſtin 


limitation of his arcdeaconry, and a ſeparate juriſdiction 
from that of the biſhop, And the firſt of theſe: is the 
archdeacon, that we find deſcribed in the body of the 
canon law. 2. That the power of the archdeacons, in 


that ancient ſtate, was chiefly a power of inquiry and in- 
ſpection; which Lindwood calls a ſimple inquiry, where 
he ſays, that of common right the archdeacon hath power 
of viſitation by way of ſimple inquiry, as the biſhop's 
vicar ; but in fuch inquiry he hath no power to make 
corrections in his own name,' except in ſmaller matters, 
unleſs cuſtom give him that power. The like doctrine, 
to that which had been delivered-long before by John of 
Athon: Of common right, faith he, the archdeacons 


have no power to uſurp the greater matters to themſelves, 
but only to report or intimate the ſame to the biſhops. ' 


Beyond this, all the rights that any archdeacon enjoys 
of what kind ſoever they be, ſubſiſt by grants from the 
biſhops ; either made voluntarily, to enable archdeacons 
to viſit with greater authority and effect; or of neceſlity, 
as claimed and inſiſted on by archdeacons, upon the foot 
of long uſage and cuſtom, But whatever might be the 


motive to theſe conceflions on the part of the biſhops; it 


ſeemeth that the powers enjoyed by archdeacons, beyond 
that which they claim of common right, accrued to'them 
by expreſs grant or compoſition (however the evidences 
may be loſt) ; it being hard to imagine, how deans and 


Chapters, archdeacons, or Any other aero; ſhould be 


allowed to preſcribe againſt a biſhop, for any branches of 
epiſcopal juriſdiction, and much more for an exemption 
from it. G1, 969, 970. & 1 8 

But in virtue of ſuch grants, and of inſtitution to the 
office they are annexed to; not only the juriſdiction he 
enjoys is in the eye of the law ordinary juriſdiction, as 
being in reality a branch of epiſcopal power, but he him- 
ſelf is properly ordinarius, and is recognized as ſuch by the 
books of common law, which adjudge an adminiſtration 


made by him to be good, tho? it is not expreſſed by what 
authority, becauſe as done by the archdeacon, it is pre- 


ſumed to be done jure ordinario. Gibſ. 970. + te 
As to the diviſions of dioceſes into archdeaconries, and 
the aſſignment of particular diviſions to particular arch - 
a IT e deacons; 
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7 deacens ; this is ſuppoſed to have begun a little after the 


Norman conqueſt ; when the biſhops, as having baronies, 


and being tied by the conſtitutions of Clarendon to a 
ſtrict attendance upon the kings in their great councils, 
were obliged to larger delegations of power for the admi- 
niſtration of their dioceſes, than till ne had been ac- 
wa en. Gibſ. 97. 1 Warn. 275. 
For in the charter of William the conqueror, for. _ 


10 painting the cognizance of eccleſiaſtical cauſes in a diſtinct 


place or court from the temporal, the archdeacon is men- 
tioned in his ancient general ſtate as the biſhop's vicar; 
where it is ſaid, that “ no biſhop or archdeacon ſhall 
“any longer hold pleas in the hundred concerning epiſ- 
„ copal matters.” And as this charter did eſtabliſh what 


we-call the conſiſtory court of the biſhop in every dioceſe; 


ſo it did enable the biſhop by degrees to aſſign to par- 
ticular perſons what ſhare of epiſcopal juriſdiction he 
thought fit, to be exerciſed  archidiaconally within the 
diſtricts by him appointed. And as this exerciſe, by long 
uſage,. grew. into. a claim; ſo. thoſe claims, ſtifly - main- 
taĩned on the part of the archdeacons, ended in compoſi- 
tions. Which ſaid affignment of particular powers to 
particular perſons, within their proper diſtricts, put an 


end to the general capacity of archdeacons, as vicars ge- 


neral throughout the whole dioceſe; and made way for 
thoſe officers, who are known in our provincial conſtitu- 


tions, and the gloſſes upon them, by the names of vicar 


general, official, and chancellor to the biſhop ; and who 
are veſted with a delegated power to exerciſe, in the place 


ol the diſhop, all ſuch juriſdiction as hath not been grant+ 


ed away to others, or that he hath not in the commiſſion 


3 reſerved to himſelf, Gibſ. 970. 
Hew appointed. 
ho do therefore prefer to the ſame by collation: But if 


2. Hrohdeaconries are commonly given by biſhops, 


an archdeaconry be in the gift of a layman, the patron 
doth preſent to the biſhop, who inſtitutes, in like manner 
as to angther benefice ; and then the dean and chapter do 
induct him, that is, after ſome ceremonies place him in a 
ſtall; in the cathedral. church to which he belongeth, 
whereby he is ſaid to have a place. in the epic) MD © 
1 

ee by the 1 2 & 14 C. 2. c. AY are to read 
the common prayer and declare their aſſent thereunto, as 
other perſons admitted to eccleſiaſtical benefices ; and al- 
ſo muſt ſubſcride. the ſame before the ordinary; but they 
are not le by the 13 Eliz, to ſubſcribe and read the 


; WL; | thirty 


Juoriſdiction, and the party may e his ſuit, either 
2 


Archdeacon. 
thirty nine articles; for altho an archdeaconry be a be- 
nefice with cure, yet it is not ſuch a beneſice with cure as 


ſeems to be intended by that ſtatute, but only ſuch bene- 


fices with cure as have particular churches belonging to 

them Cs. | TO > REI 
And they are to take the oaths at the ſeſſions, as other 
perſons qualifying for offices, Y 0 | 


3. By the canon law the archdeacon is ſtyled the biſbop's Their general 
eye; and hath power to hold viſitations (when the biſhop Power. 


is not there); and hath alſo power under the biſhop of 
the examination of clerks to be ordained, as alſo of in- 
ſtitution and induction; likewiſe. of excommunication, 
injunction of penances, ſuſpenſion, correction, inſpecting 
and reforming irregularities and abuſes among the clergy; 
and a charge of the parochial churches within the dioceſe: 
In a word, according to the practice of, and latitude given 
by the canon law, to ſupply the biſhop's room, and (as 
the words of that law are) in all things to be the biſhop's 
vicegerent. God. 61. | 1 N 

In general, the archdeacon's juriſdiction is founded on 
immemorial cuſtom, in, ſubordination to the biſhop's ; 
and he is to be regulated as to his dignity office and power, 
according to the law uſage and cuſtom of his own church 
and dioceſe. _ x Still. 238: God. 64. © | 

For in ſome places the archdeacons have much greater 
power than in others. As in the dioceſe of Carliſle ; the 
archdeacon hath no juriſdiction : but he retaineth ſtill that 
more. ancient right, of examining and preſenting perſons 
to be ordained, and of indutting perſons inſtituted. 


4. The judge of the archdeacon's court ( where he doth Archdeacon' 1 
not preſide himſelf) is called the official. Mood Com. L. official, 
. ge | LITE E425} | 


* f 
+ © 


5. By the ftatute of the 24 H. B. c. 12. An appeal lieth Appeal. 
from the archdeacon's to the biſhop's court. LY 


M. 8 V. Robinſon and Godſalve. Upon motion for a 


prohibition to ſtay a ſvuit'in the biſnop's court, upon ſug- 

eſtior that the party lived within a peculiar archdea- 
conry ; it was reſolved by the court, that where the arch- 
deacon hath a peculiar juriſdiction, he is totally exempt 
from the power of the biſhop, and the biſhop cannotenter 
there, and hold court; and in ſuch caſe, if the party wha 
lives within the peculiar be ſued in the biſhop's court, a 
prohibition ſhall be granted; for the ſtatute intends that 
no ſuit ſhall be per ſaltum: But if the archdeacon hath 
not a peculiar, then the biſhop and he have concurrent 
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Archdeacon 


in the archdeacon's court or the diſhop's, and. he hath 
election to chuſe which he pleaſeth: And if he eommence 


in the biſhop's court, no prohibition ſhall be granted; 


for if it ſhould, it would confine the biſhop's court to 
determine nothing but appeals, and render it incapable of 


having any cauſes originally commenced there. ZE. Raym, 
123. . 8 CCC 


. ” 
40 4 * 
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Arches. 
HE perſon who adminiſters juſtice in the court of 


2 arches, is the official principal of the. archbiſhop ; 
who was called officialis de arcubus, and the court itſelf 


curia de arcubus, or Bow-church (fo called from the 


ſteeple being raiſed at the top with ſtone pillars archwiſe); 
and being the church where. the dean of thoſe peculiars 
(commonly called the dean of the arches) held his courts. 
And becauſe theſe two courts were held in the fame. place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 
perſons, and the offices themſelves have in many inſtances 
been united in one and the ſame perſon, as they now 
remain; by theſe means a wrong notion hath obtained, 
that it is the dean of the arches, as ſuch, who hath ju- 
riſdiction throughout the province, of Canterbury; where- 


ds the juriſdiction of that office is limited to the thirteen 


peculiars of the archbiſhop in the city of London; and 


the juriſdiction throughout the province, for receiving of 


appeals, and the like, belongs to him only as official prin- 
cipal. Gihſ 1004, Jobnſ. 257. SR "22 
In like manner the right of juriſdiction in every dioceſe 
of the province, during the vacancies of the ſees, tho" 
veſted by patent in the ſame perſon, belongs not to him 
as dean of the arches, but as vicar general of the arch- 
biſhop. Gihſ. 104. | OE. > | 
And the ſame perſon is likewiſe judge of the peculiars, 
that is, of all thoſe pariſhes, fifty ſeven in number, which 
tho” lying in other dioceſes, . yet are no way ſubje& to the 
biſhop, or archdeacon, but to the archbiſhop.  Fobn/. 
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This 


This court of the arches is very ancient, and ſubſiſted 
long before the time of king Henry the ſecond ; ; for Alex- 
Pur the third, then; biſhop of Rome, did by his edict 
to the dean of the-arches and Robert Kilwarby then arch- 
biſhop of Canterbury, abrogate and aboliſh the then an- 
cient ſtatutes of this court, and ſet up others in their 
ſtead ; and it was there ſaid, that thoſe ancient ſtatutes 
were then by length of time become not thre Gm 
as $5: 

# This court (as alſo the court of peculiars, the La. 
ralty court, the prerogative court, and the court of dele- 
gates for the moſt part) is now held in the hall belong- 
ing to the college of civilians, commonly called doctora 
commons. Fly. 212 

From this court the een is to we King? in chancery; 5 
by the _ K 8. 6 . 
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Archipꝛesbyter. 
— H E archipreſtyter was ſo called, becauſe 10 was boy 


ſome certain matters and cauſes ſet or appointed 
over the prieſts or preſbyters, and ſuch as were of the ſa- 


cerdotal office; eſpecially i in the abſence of the biſhop. . 
God. Rep. Can. 56. 


And by the canon law, be * is ere is alſo 
called dean. id, N 


A in che church or r churh-yard See Church 
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Article. 
1. FPHE thirty nine articles were main] founded The thi ning 
| n a body of articles compiled 9 1 — 


in the reign of king Edward the ſixth. 
TDhey were firſt paſſed in the convocation, and con- 
firmed by the royal authority, in the year 1562. | 
Then they were. afterwards ratified anew in the year 
1 1571, in che following form; which form is printed at 
the end of the ſaid articles; and is that ſame IRS 
Wnie 
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Articles. 


which is referred to by the zöth canon heteafter mention- 


ed; viz. This -book of articles before rehearſed, is 


c again approved, and allowed to becholden and executed 
within the realm, by the aſſent and conſent of our 
«ſovereign lady Elizabeth, by the grace of God, of 


England, France, and Ireland, queen, defender of the 


„faith, and fo forth. Wich articles were deliberately 
* read, and confirmed again by the ſubſcription of the 
% hand of the archbiſhop and biſhops of the upper houſe, 
«and by the ſubſcription of the Whole clergy of the 


„ nether houſe in their convocation, in the year of our 
F 14, 400d wan 5 {mq Bom 307 vw} 4914" 


Then they were again ratified by king Charles the f NY 
in theſe words, which are commonlyiprehxed to the ſaid 
baok of articles; viz, & Being by God's ordinance, ac- 


* cording to our juſt title, defender oſi the faith, and ſu- 


e preme governor of the church, within theſe our domi- 
„ nions ; we hold it moſt agreeable to this our king] 

« office and our own religious zeal, to conſerve = 
« maintain the church committed to our charge, in the 
« unity of true religion and in the bond of peace, and 
*« not to ſuffer ufineceſſary diſputations, altercations, or 
« queftions to be raiſed, which may nouriſh faction both 
<« in the church and commonwealth.” We have there- 
fore upon mature deliberation, and with the advice of 
«© ſo many of our biſhops as might conveniently be called 
«© together, thought fit eo make this declamtion follow 


Wa: | n F 


„That thelarticles of the church of England (which 


< have been allowed and authorized heretofore, and which 
% our clergy generally have ſubſcribed ynto) do contain 
© the true doctrine of the church of England; agreeable 
« to God's word; which we do therefore ratify and con- 
« firm, requiring all our loving ſubjects to continue in 
de the uniform profeſiion thereof, and prohibiting the leaſt 
«© difference from the ſaid articles, which to that end we 
command to be ne printed, and this our declaration 
4% to be publiſhed there with: | | 
% That we are ſupreme governor of the church of Eng- 
dnal: and that if any difference ariſe about the ex- 


* 


* 


eternal policy, concerning injunctions, canons, and otber 


«« conttitutions whatſocver thereto belonging, the clergy 
© jn their convocation is to order and ſettle them, having 
« firſt obtained leave under dur broad feal ſo to do, and 
e we approving the ſaid ordinances and conſtitutions; 
« providing that none be made contrary to the laws and 
s cuſtoms of the tant; © DR Wt OL 22} Mai Bon 
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BT That out of our princely care that the churchmen 
may do the work which is proper unto them, the 
biſhops and clergy from time to time, in convocation, 


upon their humble deſire, ſhall have licence under our 
broad ſeal, to.deliberate of, and to do all ſuch things, 
c as being made plain by them, and aflented unto by us, 


ſhall concern the ſettled continuance. of the doctrine 


« and diſcipline of the church of England now-eſtabliſh- 


ed, from which we will not endure any varying or 


5 departing i in the leaſt degree: 


That for the preſent, though ſome differences, have 


( 
60 


60 


BG 


clergymen within our realm have always mo 


been ill raiſed, yet we take comfort in thisy that all 

7 willing- 
ly ſubmitted to the articles eſtabliſhed, which is an 
argument to us, that they all agree in the true uſual 


literal meaning of the ſaid articles, and that even in 


thoſe curious points in which the preſent differences 
lie, men of all ſorts take the articles of the church of 
England to be for them; which is an argument again, 
that none of them intend any deſertion of the articles 
eſtabliſhed : 

That = "PEE in theſe both curious AY unhappy 
differences, which have for ſo many hundred years in 


different times and places exerciſed the church of Chriſt, 


we will that all further curious ſearch be laid aſide, 
and theſe diſputes ſhut up in God's promiſes as they be 


generally ſet forth to us in the holy ſcriptures, and the- 


general meaning of the articles of the church of Eng- 
land according to them; and that no man hereaftec 


+ ſhall either print or preach to draw the article aſide. any 


way, but ſhall ſubmit co it in the plain and full mean- 
ing thereof, and ſhall not put his own ſenſe or com- 
ment. to be the meaning of the article, but ſhall take 
it in the literal and grammatical ſenſe: 

That if any publick reader in either our univerſities, 
or any head or maſter of a college, or any other per- 


ſon reſpectively in either of them, ſhall affix any ſenſe 
to any article, or ſhall publickly read determine or 


hold any publick diſputation, or ſuſfer any ſuch to be 
held either way, in either the univerſities or colleges 


reſpectively; or if any divine in the univerſities ſhall 


preach or print any thing either way, other than is 
already eſtabliſned in , convocation with our royal 
aſſent; he or they the offenders ſhall be liable to our 
diſpleaſure; and the churches cenſure in our com- 
miſſion eccleſiaſtical, as well as any other; and, we 
will ſee there fhall be due execution upon them,” : 

| 2. By 
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By perſons to be 
ordained prieſts, 


By perſons to be 
admitted to be- 
niſices. 


Articles. 


2. By the 13 El. c. 12. None ſhall be admitted to the 


order of deacon, unleſs he ſhall firſt ſubſcribe to the ſaid 
—_ Fs. e ets oe 


3. And by the fame ftatute; none ſhall be made mini- 


ſer, or admitted to preach or adminiſter the ſacraments, 


unleſs he firſt bring to the biſhop of that dioceſe, from 


men known to the biſhop to be of ſound religion, a teſti- 
monial of his profeſſing the doctrine expreſſed in the ſaid 
articles, nor unleſs he be able to anſwer and render to the 
ordinary an account of his faith in latin according to the 


ſaid articles, or have ſpecial gift or ability to be a preach- 


er; nor unleſs he ſhall firſt ſubſcribe to the ſaid articles. 
Fg | | 


miniſtry,” nor either by inſtitution or collation admitted 
to any eccleſiaſtical living, nor ſuffered to preach, to 
catechize, or to be a lecturer or reader of divinity in 


either univerſity, or in any cathedral or collegiate church, 


city, or market town, pariſh church, chapel, or in any 


other place, except he ſhall firſt ſubſcribe to this article 


following; viz. That he alloweth the book of articles 
of religion agreed upon by the archbiſhops and biſhops of 
both provinces, and the whole clergy in the convocation 
holden at London in the year of our Lord God one thou- 
ſand” five hundred fixty and two; and that he acknow- 
ledgeth all and every the articles therein contained, being 
in number nine and thirty, beſides, the ratification, to be 
agreeable to the word of God. anon FROG 
And by the ſtatute of the 13 El. c. 12. No perſon 
ſhall de admitted to any benefice with cure, except he 
ſhall firſt have ſubſcribed the ſaid articles in the preſence 
of the ordinary; and all admiſſions to benefices of any 
perſon contrary to this act, and all diſpenſations, quali- 
fications, and licences to the contrary, ſhall be merely 
void in law, as if they never were. . 3, _ 


The ſaid articles] It hath been doubted by ſome, what 


articles are here meant, namely, whether all the 39 arti- 
cles, or only ſuch of them as are in this act above ſpe- 
ciſied. The caſe is this: The act requires firſt of all, 
that every perſon under the degree of a biſhop, pretend- 
ing to be a preacher or miniſter by reaſon of any other 


form of inſtitution, conſecration, or ordering, than the 


form ſet forth in the time of Edw. 6. or then uſed, ſhould 
before Dec. 25. then next following, declare his aſſent 
and ſubſcriptidn to all the articles of religion, which only 


concern 


4. By Can. 36. No perſon ſhall be received into the 


2 
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concern the-confeſſion of the true chriſtian faith and the doctrine 
ant» 


of the ſacraments, comprized in a book imprinted, intitled, 
*« Articles, whereupon it was agreed by the archbiſhops 
and biſhops of both provinces, and the whole clergys 
4e in the convocation holden at London in the year 
„ 1562, &c. After which follow the ſeveral clauſes re- 
quiring ſubſcription to the ſaid articles in time to come; 


and the queſtion is, whether to the whole book of arti- 


cles, or only to ſuch of them as concern only the confeſſion of 
the true faith and the. doctrine of the ſacraments, for theſe 


only were required in the former part of the act. And 
there is a remarkable paſſage in D*Ewe's Journal, p. 239. 


which explains the aforeſaid clauſe, requiring aſſent and 
ſubſcription to ſome of the articles, and not to all. Mr. 


Peter Wentworth, in a ſpeech in the kouſe of commons, 


inveighing againſt a meſſage of the queen to the houſe, 
that they ſhould nat deal in any matters of religion, but firſi to 
receive from the biſhops, expreſſeth himſelf thus: *I have 


«© heard of old parliament men, that the baniſhment of 


“ the pope and popery, and the reſtoring of true religion, 
„ had their beginning from this houſe, and not from the 


« biſhops, And I have heard, that few laws for religion 


© had their foundation from them. And I do ſurely 
„ think (before God I ſpeak it) that the biſhops were 
c the cauſe of that doleful meſlage ; and I will ſhew you 
„ what moveth me-ſo to think. I was, amongſt others, 


the laſt parliament, ſent unto the biſhop of Canter- - 


* "bury, for the articles of religion that then paſſed this 
©. houſe. He aſked us, why we did put out of the book 
the articles for the homilies, confecrating of biſhops, 
„ and ſuch like? Surely, Sir, ſaid I, becauſe we were 
© ſo occupied in other matters, that we had no time to 
c examine them how they agreed with the word of God. 


„What, ſaid he, ſurely you miſtook the matter; you 


© will refer yourſelves. wholly to us therein? No, by 
the faith I bear to God, ſaid I, we will paſs nothing 
<< before we underſtand what it is; for that were but to 
<< make you popes: make you popes who liſt, ſaid I, 
“ for we will make you none. And ſure, Mr. Speaker, 
<< the ſpeech ſeemed: to me to be a pope-like ſpeech ; and 
] fear leſt our biſhops. do attribute this of the pope's 
<© canons/unto themſelves, Papa nen poteft errare.”” — 


| N . The articles. which concern faith and doctrine 
are, I, 2, 3, 43.5, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 22. 


5. By 


Gib/. 321. 


95 


{ 


Articles. 


of F. By the 13 C 14 C. 2. 0. 4. Every governor or head 


of any college or hall in either of the univerſities, or of 27” 
the colleges of Weſtminſter, Wincheſter, or Eaton, ſhall t 
within one month next after his election or collation and tl 
admiſſion into the ſame government or headſhip, openly en 
and publickly in the church chapel or other publick place (: 

- of the ſame college or hall, and in the preſence of the 2 
_ fellows and ſcholars of the ſame or the greater part of fit 


them then reſident, ſubſcribe unto the nine and thirty ar- 

ticles of religion mentioned in the ſtatute made in the 

- thirteenth year of the late queen Elizabeth, and declare 

his unfeigned aſſent and conſent unto and approbation 

thereof; on pain to loſe and be ſuſpended from all the 

benefits and profits belonging to the ſame government or 

/ headſhip, by the ſpace of fix months, by the viſitor or 

| viſitors of the ſame college or hall; and if fuch governor 

or head ſo ſuſpended for not ſubfcribing, ſhall not at or 
before the end of fix months next after ſuch ſuſpenſion 

ſubſcribe unto the ſaid articles, and declare his conſent 

thereunto as aforeſaid, then ſuch government or headſhip 

| ſhall be ipſo facto void. ſ. 17.1 F 

By chancellers, 6. By Can. 127. No man ſhall be admitted a chan- 

officials, and cellor, commiſſary, or official, except before he enter 

| | es into or execute ſuch office, he ſhall take the oath of ſu- 

= premacy before the biſhop or in open court, and ſubſcribe 

we to the 39 articles; the ſaid oath and ſubſcription to be 
1 | recorded by a regiſter then preſent, OR ls 
Bz; lecturers. 7. By the ſame ſtatute of the 13 & 14 C. 2. c. 4. No 
perſon ſhall be received or allowed to preach as a lecturer, 
unleſs he be firſt approved, and thereunto licenſed, by 
the archbiſhop of the province, or biſhop of the dioceſe, 
or (in caſe the ſee be void) by the guardian of the ſpi- 


_ „„j„ͤã ret — tt an = — 2 — 


ritualties; and ſhall, in the preſence of the ſaid archbiſhop 13 
or biſhop or guardian, read the nine and thirty articles of nine 
religion mentioned in the ſtatute of the thirteenth year of and | 


the late qugen Elizabeth, with declaration -of his un- the c 
1 ſeigned aſſent to the ſame. ſ. 19. * 5 | 
By curates to be 8, By the 13 El. c. 12. Curates admitted to any be- not v 


A  nefice with cure (as all perpetual curacies and chapels excon 
augmented by the governors of queen Anne's bounty are) the a 
ſhall ſubſcribe the ſaid articles in preſence of the ordinary. tion © 

By ſchoolmaſ. 9. By Can. 77. No man ſhall be admitted ſchoolmaſter, An 

ters, except he ſubſcribe to the firſt and third articles in the eccleſi 


thirty ſixth canon, concerning the king's ſupremacy, and I ſhall : 
the 29 articles, that he acknowledgeth them to be agree- contra 
able to the word of God. | | Txt <0 
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Articles. 
10. By the 1 V. c. 18. Diſſenting miniſters and teach- 
ers are to declare their approbation of and to ſubſcribe 
the articles of religion mentioned in the ſtatute made in 
the thirteenth year of the reign of the late queen Elizabeth, 


except the 34th, 35th, and 3th, and Part of the 20th 
(and in the caſe of anabaptiſts, except alſo part of the 
27th); otherwiſe they ſhall not enjoy the privileges bene- 
fits and advantages of the act of toleration. 

11. By the aforeſaid act of the 13 C 14 C. 2. c. 4. 
(which eſtabliſheth the preſent book of common prayer); 
All ſubſcriptions to be made to the ſaid articles, ſhall be 
conſtrued to extend, for and touching the 36th of the ſaid 
articles, concerning the book of conſecration of -arch- 
biſhops and biſhops and ordaining of prieſts and deacons 
ſet forth in the time; of king Edward the fixth, unto the 
book containing the form and manner of making ordain- 
ing and conſecrating of biſhops prieſts and deacons in this 
_a&t mentioned, in ſuch fort and manner as the ſame did 
extend unto the ſaid former book ſet forth in the time of 
king Edward the ſixth. ſ. 30, 31. 


By diſſenting 
teachers or 
preachers, 


In what ſenſe the 
thirty ſixth ar- 


ticle is to be ſub - 
ſcribed unto, 


12. By the 13 El. c. 12, Every perſon to be admitted To be read by 
to a benefice with cure, except that within two months Pinifers after 


after his induction [or at the ſame time that he ſhall read 
the morning and evening prayer, and declare his aſſent 
thereunto, 23 C. 2. c. 28. ] he do publickly read the ſaid 
articles in the ſame church whereof he ſhall have cure, in 


induction. 


the time of common prayer there, with declaration of his 


unfeigyed aſſent thereunto, ſhall upon ſuch default be 
ipſo facto immediately deprived. ſ. 3. 8 

And all inſtitutions and inductions contrary hereunto, 
and all diſpenſations, qualifications and licences to the 
contrary, ſhall be merely void. f. 7, 


13. By Can. 5. Whoever ſhall affirm, that any of the Penalty of os 
nine and thirty articles agreed upon by the archbiſhops ſing the ſame, 


and biſhops of both provinces, and the whole clergy in 
the convocation holden at London in the year 1562, are 
in any part ſuperſtitious or erroneous, or ſuch as he may 
not with a good conſcience ſubſcribe unto; let him be 
excommunicated ipſo facto, and not reſtored but only by 
the archbiſhop, after his repentance and public revoca- 
tion of ſuch his wicked errors. | 


And by the ſtatute of the 13 El. c. 12. If any perſon 


eccleſiaſtical, or which thall have eccleſiaſtical living, 

ſhall adviſedly maintain or affirm any doctrine directly 

contrary or repugnant to any of the ſaid articles, and 

being 1 before the biſhop of the dioceſe, or the or- 
Vor. I, | 


dinary, 


98 . 
5 dinary, ſhall perſiſ therein, or not revoke his error, or 
| after ſuch- revocation eftſoons affirm ſuch untrue doctrine; 


he ſhall by ſuch biſhop or ordinary be e of his ec- 
clefiaſtical promotions. ſ. 2. 


Aſſeſſment for the repair of the church. See | 
Church. : 
Aſſets. See Mills. hy 
FAIRY 2 EN — 2 1 1 Fs m 
> | ; 44 3 de 
BE, | | W 
Atlile. di 
au 
SSIS E ; is a writ 8 lieth, where any man is put br 
A out of his lands or tenements, or of any profit to ar: 
be taken in a certain place, and ſo diſſeiſed of his free- 50 
hold. | 
Of which there are four kinds : 4 
| (1) Aſſiſe of novel difſeiſm; which is, where tenant in 
| fee ſimple, fee tail, or for term of life, is put out and af 
diſſeiſed of his lands or tenements, rents, common of 
bene, common 2 3 or of an office, toll, or the like. At 
| (2) Aſſiſe of morF d' anceſtor; which lieth where a 


man's anceſtor under whom he claimeth, died ſeiſed of 
lands, tenements, rents, or the like, that were held in | 
7 fee; and after ſuch anceſtor's death, a ſtranger abateth, — 
| (3) Aſſiſe of darrein preſentment ; which is, where a 
: man and his anceſtors have preſented a clerk to a church, 
| and afterwards, the church being void, a ſtranger pre- 
] | ſents his clerk to the ſame church, whereby the perſon 


having right is diſturbed, I. 
(4) Aſſiſe de utrum; which lieth for a parſon againſt a 
layman, or a layman againſt a parſon, for lands or tene- nef 
ments doubtful ; whether they be lay fee, or free alms anc 
belonging to the church, Terms of the law... Int. 
ä 8 | 4 
, 
3 ſpir 
* viz 
avo 
ſuc 
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Audtence. 
HE archbiſhop of Canterbury had formerly his court 
of audience; in which at firſt were diſpatched, all 
ſuch matters, whether of voluntary or contentious juriſ- 
diction, as the archbiſhop thought fit to reſerve for his 
own hearing. They who prepared evidence, and other 
materials to lay before the archbiſhop, in order to his 
deciſion, were called auditors. Afterwards this court 
was removed from the archbiſhop's palace, and the juriſ- 
diction of it was exerciſed by the maſter official of the 
audiehce, who held his court in the conſiſtory place at 
St. Paul's. But now the three great offices of official 
principal of the archbiſhop, dean or judge of the peculi- 
ars, and official of the audience are and have been for a 
long time paſt united in one perſon, under the general 
name of dean of the arches; who keepeth his court in 

doctors- commons hall. Fohnſ. 254. 
The archbiſhop of Vork hath in like manner his court 

of audience. Fobnf. 255. 


Augmentation of ſmall livings by the revenue of the 
firſt fruits and tenths. See Firſt 9 


Avoidance. 


VOIDA NC E, as oppoſed to plenarty, i is, where Avoidance what 


"A there is a want of a lawful incumbent on a be- 
nefice, during which vacancy, the church is gag viduata, 
and the poſſeſſions belonging to It are in” abeyance. God. 


Introd. 42. 


And this happeneth ſeveral ways: 


2. The moſt uſual and 3 means, by which any gy death. 


ſpiritual promotion doth become vid, is by the a of God, 


viz. by the death of the ineumbent thereof. And fuch 
avoidance doth commence from the day of the death of 


ſuch incumbent. And the patron is obliged to take notice 


of it at his peril, and not to expect an intimation from 
the ordinary. Vaiſ. c. 1. 

| By reſignation ; which is the a& of the incumbent. By reſignations 
And this being neceſſarily * into the hands of the or- 


2 dinary, 


100 


By ceſſion. 


Avoidance. 
dinary, and not valid hut as admitted by him ; the void- 


ance conſequent upon it is to. be naphed by the er 


to the patron. Gi 792. 

4. By ceſſion, or the ne of a benefice incom- 
W which alſo is the act of the incumbent. In which 
caſe, the benefice, if of the yearly value of 8 lor above, 


is void by act of parliament, and no notice is needful; if 
under 81 a year, it is void by the canon law, and the 


patron may either preſent his clerk immediately and re- 
quire admiſſion, or may ſue in the court chriſtian for ſen- 
tence of rivation, and wait for notice to be given 
thereupſM, or the ordinary himſelf may ex mero officio 
proceed to deprivation, and then give notice. In like 
manner} when a parſon poſſeſſed of eccleſiaſtical benefices 
of any kind, is promoted to a biſhoprick, and there is no 
diſpenſation to hold them in commendam with the biſhop- 


_ rick; in ſuch caſe, upon the conſecration of the biſhop 


Dy deprivation, 


Zy act of the 


How tried. 


they become void, and the right of preſentation belongs 


to the crown. 6¹⁰⁰ 792. Watſ. c. 2. 

But by law in Ireland, no perſon can take any dignity 
or benefice there, till ne has reſigned all his preferments 
in England: by which reſignation the king is prevented 
of the preſentation. Which is ſaid to have been agreed, 
in the caſe of the biſhops of Durham and Saliſbury, upon 
the promotion of Dr. Rundle to che biſhoprick of Derry 
in the year 1735. 

By deprivation; which is the a of the ordinary : 
Whick voidance being created by ſentence in the eccle— 
ſiaſtical court, muſt be notified to the patron ; but takes 
not place preſently, if an appeal is depending. it). 


25 6. By the act of the law; as in caſe * ſimony; not 
ſubſcribing the articles or declaration or not. reading of 
the articles or the common prayer, All which being 
voidances by act of parliament, are to be underſtood 
(with regard to the times of the commencement of ſuch 
voidances, and the notice of them) according to the di- 
rections and limitations of the reſpectivę acts. 


By the 25 Ed. 3. ſt. 3. c. 8. Whereas the prelates 


3 ſhewed and prayed remedy, for that the ſecular juſtices do 
accroch to them cog niſance of voidance of benefices of. right, which 


cogniſance and the diſcuſſing thereof pertaineth to the judges of 
holy church, and nat 1a the lay judge; the king. will and grant- 


_ that the faid juſtices all from bencefurth receive fuch 


challenges made or to be made by any prelate of holy church in 
this behalf, and moreover ney ſpall do right and Oe: | 
2 And 


Gb. 792. 


* bs 
x _—_— 


Avoidance, 


And the diſtinction which hath: obtained is this: If it 
come in queſtion, whether the church be full of an in- 
cumbent or not, the ſame ſhall be tried by the certificate 

of the bifhop, who beſt knows of the inſtitution, but if 
the iſſue to be tried be, whether- the church be void or 
not, the fame ſhall be tried by a jury at the common law, 

| unleſs the iffue to be tried be upon ſome ſpecial act of 
avoidance, for then the ſame thall be tried by the certifi- 
cate of the biſhop, ſo as the eſpecial cauſe of the avoid- 


ance be ſpiritual. Hugbes, c. 13. Gibſ. 793. 


th. *** . i 8 


Baptiſm, 


op ooh of "uy 

. Public bapigſin. 

III. Private bapi . 150 

IV. Lay baptim. 

\ Baptiſm of thoſe of riper years. 

vi ahtiſm of the children of papiſts. 
VII. Baptiſm of Negroes in the nen 
e Fee JW baht nm. 


4 Bap: iſm of infant | BY . 


1h 27 HE Waptil of young children is in any 


wiſe to be retained in the church, as moſt 
agreeable with the inſtitution of Chriſt, GA 
Kubr. The'curates of every pariſh ſhall W ns 
niſh the people, that they defer not the baptiſm of their 
children longer than the firſt or ſecond ſunday next after 
their birth, or other holiday falling between; unleſs 


upon a great and: reaſonable _— to be e wy | 


the curate. tub Leg 4 


n. Pulte ie. 


1. At firſt baptifin was | adminifired: publickly, as oc- Font. 
caſion ſerved, by rivers: Afterwards the baptiſtery was 


built, at the entrance of the church or very near it; 
which had a large baſon in it, that held the perſons 
to be baptized, and they went down by ſteps into it. 

H 3 | Afterwards, 


rot 
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When. 


Previous notice. 


Codfatheis. 


Baptiſm. 


Afterwards, when immerſion came to be diſuſed, fonts 
were ſet up at the entrance of ehen. I Still. Ecel. 


bra. 146. 


Edmund, There mall be a font of 3 or other com- 
petent material, in every church; which ſhall be decent- 


K covered and kept, and not converted to other uſes. 


ind. 241. 

And by Can. 81. There ſhall ug a Hons of fone, 
in every church, and chapel where baptiſm. is to be 
miniſtred; the Ges to be ſet in the antient uſual 
places; in which only OY the miniſter ſhall baptize 
publickly. 

2. Rubr. The people are to be admoniſhed, that it 
is moſt convenient that baptiſm ſhall not be adminiſtred 
but upon ſundays and other holidays, when the moſt 
number of people come together; as well for that the 
congregation there preſent may teſtify the receiving of 
them that be newly baptized into the number of Chriſt's 
church ; as alfo becauſe in the baptiſm of infants, every 
man preſent may be put in remembrance of his own pro- 
feſſion made to God in his baptiſm. Nevertheleſs, if ne- 
ceſſity ſo require, children _—_— be baptized upon any 
other day. 

And by Can. 68. No . ſhall refuſe or delay to 


chriſten any child according to the form of the -book 


of common prayer, that is brought to the church to him 
upon ſundays and holidays to be chriſtened (convenient 


warning being given him thereof before). And if he ſhall 


| refuſe fo to do; he ſhall. be ſuſpended” by, the biſhop 
of the dioceſe, from his miniſtry, by 57 (pace. of three 


months. 
3. Rubr. When there are children to Bo baptized, the 


parents-ſhall give knowledge thereof over night, or in the 
morning before the beginning of morning prayer, to the 
curate. 
4. Rubr. There ſhall be for every male child to be 
baptized, two godfathers and one godmother; and for 
every female, one goufather and two godmothers, D, 
Can. 29. No parent ſhall be urged to be preſent, nor 
be admitted to anſwer as godfather” for his own child : 
nor any godfather or godmother ſhall be ſuffered to 
make any other anſwer or ipeech, than by the book of 
common prayer is preſcribed in that behalf. Neither 
ſhall any perſon be admitted gedfather or godmother 
to any child at chriſtening or conhrmations before the 


faid 


iſhop 
three 


THe 
n the 
o the 


to be) 


et 
„ nor 
hild : 
ed to 
ok of 
either 
other 
e the 


ſaid 


fice to pour water upon it. 1d. 


Baptiſm. 
ſaid perſon ſo undertaking hath received the holy com- 
| munion. 


5. Rubr. And the godfathers and godmothers, and the At what time te 


people with the children, muſt be ready at the font, either 
immediately after the laſt leſſon at morning prayer, or elſe 
immediately after the laſt leſſon at evening prayer, as the 
curate by his diſcretion ſhall appoint. 


6. Rubr. And the prieſt coming to the font, which is Office, 


then to be filled with pure water, ſhall perform the office 
of publick baptiſm. 

Note, the queſtions in the office of the 2 Ed. 6. Doſt 
thou renounce, and fo on, were put to the child, and not 
to the godfathers and godmothers; which (with all due 

ſubmiſſion) ſeemeth more applicable to the end of the in- 
ſtitution ; beſides that it is not conſiſtent (as it ſeemeth) 
with the propriety of language, to ſay to three perſons 
collectively, Doſt than in the name of this child do this 
or that? 


7. By a conſtitution of archbiſhop Peccham, The mi- 2 the 


niſters ſhall take care not to permit wanton names, which ® 
being pronounced do ſound to laſciviouſneſs, to be given 
to children baptized, eſpecially of the female ſex: and if 
otherwiſe it be done, the ſame ſhall be changed by the 
biſhop at, confirmation. Lind. 245. 

Which being fo changed at confirmation (Lord Coke 


- fays), ſhall be deemed the lawful name. I Infl. 3. 


And this might be ſo in the time of lord Coke ; but 
now the caſe ſeemeth to be altered. In the ancient ofi- 
ces of confirmation, the biſhop pronounced the name of 


the child; and if the biſhop did not approve of the name, 


or the 88780 to be confirmed or his friends deſired it to be 


altered, it might be done, by the biſhop's then pronounc- 
ing a new name: But by the form of the preſent litur- 
£y, the biſhop doth not pronounce the name of the per- 
fon to be confirmed, and therefore cannot e it. Jobnſ. 


A. D. 1281. num. 3. 
8. Rubr. The prieſt, taking the child into his hands, Dipping. 


ſhall ſay to the goefathers and god mothers, Name this 
child: And then naming it after them (if they ſhall cer- 
tify him that the child may well endure it) he ſhall dip it 
in the water diſcreetly and warily, ſaying, N. I baptize 


thee, in the name of the Father, and of the Son, and of 


the Holy Ghoſt. 


But if they certify that the child is weak, it {hall ſuf- 


H 4 om 
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Note, the dipping by the office of the 2 Ed. 6. was not 
"= over; but they firſt dipped the right ſide, then the 
left, then the face towards the font. 

9. Then the miniſter ſhall ſign the child with the ſign 
of the croſs. And to take away all ſcruple concerning 


the ſame; the true explication thereof, and the juſt rea- 


ſons for the retaining of this ceremony, are ſet forth i in 
the thirtieth canon. Rubr. 

The ſubſtance of which canon is this: That the firſt 
chriſtians gloried in the croſs of Chriſt ; that the ſcrip- 


ture doth ſet forth our whole redemption under the name 
of the croſs ; that the ſign of the croſs was uſed. by the 
-ficſt chriſtians in all. their actions, and eſpecially. j in the 
. baptizing of their children; that the abuſe of it by the 


church of Rome doth not take away the lawful uſe of it; 


that the ſame hath been approved by the reformed di- 
, 
vines, with ſufficient cautions nevertheleſs againſt ſuper- 


ſtition in the uſe of it, as, that it is no part of the 
ſubſtance of this ſacrament, and that the infant baptized 


is by virtue of baptiſm before it be ſigned with the fign 


of the. croſs received into the congregation. of Chriſt's 
flock as a perfect member thereof, and not by any power 
aſcribed to the ſign of the ae and therefore that the 
ſame being purged from all popiſn ſuperſtition and error, 


and reduced to its primary inſtitution upon thoſe rules of 
doGrine concerning things indifferent which are con- 
ſonant to the word of God e. to the judgments of all the 


ancient fathers, ought to bs retained in the church, con- 
ſidering that things of themſelves indifferent do in ſome 
ſorc alter their natures when they become injoined « or pro- 


hibited by b aurkncitz. ms e 


III. Private 205. 5. 


Rubr. The curates of every pariſh ſhall often warn 
the people, that without great cauſe and neceſſity, they 
procure not their children to be baptiged at home in their 


houſes. 


Can. 69. If any miniſter being duly, without any man- 
ner of colluſion, informed of che weakneſs and danger 


- of death of any infant unbaptized in his pariſh, and there- 


upon defired to go or come to the place where the ſaid 
infant remaineth, to baptize the ſame, ſhall either wil- 


= refuſe ſo to do, or of purpoſe or of groſs negligence 


ſhall fo defer the time, as when he might conveniently 
have reſorted to the 2 and ye baptized the ſaid in- 
fant, 
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fant, it dieth thro* ſuch his default nd. the Cal 


miniſter ſhall be ſuſpended for three months, and before 
his reſtitution ſhall acknowledge his fault, and promiſe 


before his ordinary, that he will not wittingly i incur the 


like again. Provided, that where there is a curate, or 
a ſubſtitute, this conſtitution ſhall not extend to the 
parſon or vicar himſelf, but to the curate. or ſubſtitute 
preſent, 

Rubr. The child being named by ſome one + that | i pre- 
ſent, the miniſter ſhall pour water upon it. 

And let them not doubt, but that the child ſo baptized 
is lawfully and ſufficiently baptized, and ought not to 
be baptized again, Yet nevertheleſs, if the child which 
is after this ſort baptized do afterward live, it is expedi- 
ent that it be brought into the church, to the intent.that 
the congregation may be certified of the true form of bap- 


tiſm raten before adminiſtred to ſuch child. 14. 


IV. Lay baptiſm. 


Edmund. Women, when their time of childs e is 


near at hand, ſhall have water ready, for baptizing the 


child in caſe of neceſſity. Lind. 63. 
Otbo. For caſes of neceſſity, the prieſts on ſundays ſhall ' 
frequently inſtruct their parithioners in the form of 9 8 
tiſm. Athon. 10. | 

Peccham, Which form ſhall be thus: 7 cryſten the in 
the name of the Fader, and of the Sone, and of the Holy Gefte. 
Lind. 244. 

Peccham, Infants baptized by laymen or women (in 
imminent danger of death), ſhall not be baptized 
again : And the prieſt ſhall afterwards ſupply the reſt, 


Lind. 41. 


Eamund. If a child ſhall be baptized by a lay perſon 
at home, by reaſon of neceſſity; the water (for the re- 
verence of baptiſm) ſhall be either poured into the fire, 
or carried to the church to be put in the font: and the 


veſſel ſhall be burnt, or applied to the uſes of the church, 


Lind. 241. 

By the Rubricks of the 2d and of the 5th of Edward 
the 8 xth; it was ordered thus: The paſtors and curates 
ſhall often admoniſh the people, that without great cauſe 
and neceſſity they baptize not children at home in their 
houſes ; and when great need ſhall compel them ſo to 
do, that then they minifler it on this faſhion : Firſt, let 
them oat be preſent call upon God for his grace, and ſay 


the 
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the Lord's prayer, if the time will fuffer: And then one of 


them ſhall name the child, and dip him in the water, or 


pour water upon him, ſaying theſe words, I baptize thee 


in the name of the Father, and of the Son, and of the 
"Holy Ghoſt. 5 OY. 0 
In the manuſcript copy of the articles made in convo- 
cation in the year 1575, the twelfth is, Item, Where 
ſome ambiguity and doubt hath riſen among divers, by 
what perſons private baptiſm is to be adminif 


much as by the book of common prayer allowed by the 


ſtatute, the biſhop of the dioceſe is authorized to expound 
and reſolve all ſuch doubts as ſhall ariſe, concerning the 


manner how to underſtand and to execute the things con- 


"tained in the ſaid book; it is now, by the ſaid archbi. 
"ſhop and biſhops expounded and reſolved, and every of 
them doth expound and reſolve, that the ſaid private 
baptiſm, in caſe of neceſſity, is only to be miniſtred by 
a lawful miniſter or deacon called to be preſent for that 
purpoſe, and by none other: And that every biſhop in 
his dioceſe ſhall take order, that this expoſition of the 
ſaid doubt ſhall be publiſhed in writing, before the firſt 
day of May next coming, in every pariſh church of his 
dioceſe in this province; and thereby all other perſons 
ſhall be inhibited to intermeddle with the miniſtring of 
baptiſm privately, being no part of their vocation. 

This article was not publiſhed in the printed copy; 
but whether on the ſame account that the fifteenth article 
was left out (namely, becauſe diſapproved by the crown) 


doth not certainly appear, However the ambiguity re- 


mained, till the conference at Hampton-court, in which 
the king ſaid, that if baptiſm was termed! private, becauſe 
any but a lawfu] miniſter might baptize, he utterly dif- 
liked it, and the point was there debated z which debate 
ended in an order to the biſhops to explain it ſo, as to re- 
ſtrain it to a lawful miniſter. © N | 
Accordingly, in the book of common prayer which 
was ſet forth in the ſame year, the zlterations were printed 
in the rubrick thus: And alſo they ſhall warn them, 
that without great cauſe they procure not their children to 
be baptized at home in their houies. And when great 
need ſhall compel them fo to do, then haptiſin ſball be ad- 
min:/tred on this faſhion: Firſt, let the lawful miniſter and 
them that be preſent call upon God for his grace, and 
ſay the Lord's prayer, if the time will ſuffer: and then 
the child being named by foie one that is preſent, the ſaid 
hs | miniſier 
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minifter ſhall dip it in the water, or pour water upon it 
And other expreſſions, in other parts of the ſervice, which 
ſeemed before to admit of lay baptiſm, were fo turned, as 
expreſly to exclude it. Gil. 369. 8 
Nevertheleſs, biſhop Fleetwood ſays, that lay baptiſm 
is not declared invalid by“ any of the offices or rubricks, 
nor in any publick act hath the church ever ordered ſuch 
as have been baptized by lay hands to be rebaptized by 


a lawful miniſter, though at the time of the reſtoration 


there were ſuppoſed to be in England and Wales 2 or 
300,000 ſouls baptized by ſuch as are called lay hands. 
He ſays, whether the indiſpenſible neceſſity of baptiſm 
be the doctrine of the church of England or no, he 


cannot with certainty determine; but becauſe he is per- 


ſuaded that the church doth not hold Jay baptiſm to 
be invalid, he is fo far perſuaded that the church holdeth 
baptiſm to be indiſpenſibly neceſſary where it can poſ- 
ſibly be had, and will have lay baptiſm (when a law- 


ful miniſter cannot be had) rather than none at all. 


Fleetw. Works, 530. 
of riper years, 1... 


8 V. Baptiſm of thoſe 


. Preface to the book of common - prayer. It was thought 


convenient, that ſome prayers and thankſgivings, fitted 


to ſpecial occaſions, ſhould be added ; particularly, an 
office for the baptiſm of ſuch as are of riper years; 


which, altho' not ſo neceſſary when the former book was 


compiled, yet by the growth of anabaptiſm thro? the li- 
centiouſneſs of the late times crept in amongſt us, is now 
become neceflary, and may be always uſeful for the bap- 
tizing of natives in our plantations, and others converted 


to N ä 5 | : 
ubrick, When any ſuch perſons as are of riper years 
are to be baptized, timely notice ſhall be given to the 
biſhop or whom he ſhall appoint for that purpoſe, a week 
before at the leaſt, by the parents or ſome other diſcreet 


perſons ; that ſo due care may be taken for their exami- 


nation, whether they be ſufficiently inſtructed in the prin- 
ciples of the chriſtian religion; and that they may be 
exhorted to prepare themſelves with prayers and faſting 
for the receiving of this holy ſacrament. . 

And if they ſhall be found fit, then the godfathers and 
godmothers (the people being aſſembled upon the ſunday 
or holiday appointed) ſhall be ready to preſent them at 
the font, immediately after the ſecond leſſon, either at 

| morning 
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mo orning or evening prayer, as the curate in i his diſcre. 
tion ſhall think fit. 
And it is expedient that every een thus baptized 
ſhould be confirmed by the biſhop, ſo ſoon after his bap- 
"tiſm as conveniently may be; x 7 fo he may be Admitted 


to the holy communion. PE 


- 


vi. Bp, of its children of dn, ü 


| <p Ja. c. 5. Every nepiſh wi which Galt 
have any Sd born, hall within one month next after 
the birth, cauſe the ſame to be baptized by a lawful mi- 
niſter, according to the laws of this realm, in the open 
church of the pariſh where the child ſhall be born, or 
zin ſome other church near adjoining, or chapel where 
baptiſm is uſually adminiſtred; or if by infirmity of the 
child, it cannot be brought to ſuch. place, then the ſame 
ſhall within the time aforeſaid, be baptized by the law- 
ful miniſter of any of the ſaid pat iſhes or places: on 
pain that the father of ſuch child if he be living one 
month after the birth, or it. he be dęad within the ſaid 
month, then the woher y- tuch child, halb forfeit 1001; 
one third to the king, one third to him who. ſhall ſue in 
any of the king's" courts of record, and one kbird t to the 
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mm Baptiſm of negro in 1b be un, 
481 £1 = 

It hath been a point debated in the court of king's 
bench, Whether by baptiſm a" negro flave acquires ma- 
numiffion. 3 Mud. 120. But this ſremeth to be now 
fully ſettled in the negative hoth by divines and lawyers, 
Biſhop Fleetwood fays, there is no fear of loſing the ſer- 
vice and profit of their ſlaves, by letting them become 
chfiſtians; that they are; prohibited neither by the laws of 
God, nor of "the realm, from keeping chriſtian flaves ; 
and that faves are no more at liberty after they are bap- 
tired, than they were before. Fleetw. Works, 501. And 
both the lord chancellors Falbot and Hardwieke gave their 
opimons the ſame way. Archb. S#cer's ſermon be- 
fore the ſociety for propagating t the goſpel i in foreign parts, 
in the year 13.40, © 


VIII. Fee 
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VIII. Fee for baptiſm. 


Langton. We do fo mly injoin, that no ſacrament of the 
church ſhall be denied to any one, upon the account of any ſum 
of money: becauſe if any thing hath been accuſtomed" to be 


given by the pious devotion of the faithful, we will that juſtice 


be done thereupon to the churches, by the ordinary af the place 
afterwards. ET 8 N 

| Upon the account of any ſum of money] That is, uſed to be 
paid or taken in the adminiſtration of any of the ſacraments, 
Lind. 278. | | 


Shall be denied] Or delayed. Lind. 278. 


| Hath. been accuſtomed to be given] That is, of old, and 
for ſo long time as will create a preſcription, altho' at 
firſt given voluntarily. For they who have paid ſo-long, 
are preſumed at firſt to have bound themſelves voluntarily 


thereunto. Lind. 279. 


H. 9 V. Burdeaux and Dr. Lancaſſer. Burdeaux,, a 
french proteſtant, had his child baptized at the french 
church in the Savoy; and Dr. Lancaſter, vicar of St. 
Martin's, in which pariſh it is, together with the clerk, 
libelled againſt him for a fee of 2s. 6d. due to him, and 
18. for theclerk. A prohibition was moved for; and it 


was urged, that this was an eccleſiaſtical fee due by the 


canon. By Holt chief juſtice : Nothing can be due of 
common right; and how can a canon take money out 
of laymen's pockets ? Lindwood ſays, it is ſimony to take 
any thing for chriſtning or burying, unleſs it be a fee due 
by cuſtom ; but then, a cuſtom for any perſon to take 
a fee for chriſtning a child,. when he doth not chriſten 


him, is not good ; like the caſe in Hobart, where png 
| ſh 


dies in one pariſh, and is buried in another, the pari 
where he died ſhall not have a burying fee: If you have 
a right to chriſten, you ſhould libe] for that right; but 
you ought not to have money for chriſtning, when you do 
not. 1 Salk. 332. PTL; 1 
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I. Who ſhall be deemed a baſtard ; and therein of EI 

ſuppoſitious births, | F 
II. Trial of baftardy. ans pp f 
III. Conſequences of baſtardy. 2 > 
IV. Puniſhment of the mother and reputed father of b 
a baſtard child. | WO Th 
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I. Who ſpall be deemed a baſtard ; and therein of 
ſuppoſitious births. © 


= Born out of law- Is TE term all by the name of baſtards, that be born 
| ful matrimony. | | out of lawful matrimony. 1 Int. 244. 

. Lord Coke ſays, By the common law, if the huſ- 

che fourſeas, band be within the four ſeas, that is, within the juriſdiction 

| of the king of England, if the wife hath iſſue, no proof is 

18 to be admitted to prove the child a baſtard, unleſs the huſ- 

= band hath an apparent impoſſibility of procreation ; as if 

the huſband' be but eight years old, or under the age of 

procreation, ſuch iſſue is baſtard, albeit he be born within 

marriage. But if the iſſue be born within a month or a 

day after marriage, between parties of full lawful age, the 

child is legitimate. 1 ff. 244. DET 

Huſband's non- 3. H. 5 G. 2. Pendrell and Pendrell, Upon an iſſue out 

necels, of chancery to try, whether the plaintiff was the heir at 

law of of one Thomas Pendrell, it was agreed, that the plain- 

tiff's father and mother were married, and cohabited for 


— 


ſome months ; that they parted, ſhe ſtaying in London, the 
and he going into Staffordſhire ; that at the end of three bene 
years the -plaintiff was born, And there being ſome king 
doubt upon the evidence, whether the huſband had not dren 
deen in London within the laſt year, it was ſent to be band 
tried. And the plaintiff reſted at firſt upon the preſump- yond 
tion of law in favour of legitimacy, which was encountred biſho 
by ſtrong evidence of no acceſs, And it was agreed by the cem 
court and counſel on the trial at Guildhall before lord 18 © 
chief juſtice Raymond, that the old doctrine of being hang: 
within the four ſeas was not to take place, but the jury baſtar 


were at liberty to conſider of the point of acceſs ; which 
- © theydid, and found againſt the plaintiff, Str. 925. 
| | And 


Baſtards. 

And ſo by the rules of the civil law, if the huſband be 
fo long abſent from his wife, as that by no poſſibility of 
nature the child can be his; or if the adulterer and adul- 
tereſs be ſo known to keep company together, that by juſt 
account of time it cannot fall out to be any other man's 
child but the adulterer's : it is accounted to be a baſtard. 
God. 479. | | 


111 


4. If the huſband be caſtrated, ſo that it is apparent Impoteney. 


that he cannot by any poſſibility beget any iſſue; if his 
wiſe hath iſſue divers years after, this ſhall be baſtard, 
altho' it be begotten within marriage, becauſe it is ap- 
parent that it cannot be legitimate. 1 NR, Abr. 358. 

M. 6 G. 2. Lone and Holmden. In ejectment: The 
queſtion on a trial at bar was, whether the leſſor was ſon 
and heir of Caleb Lomax, eſquire, deceaſed; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at London; where the mother 
lived, ſo that acceſs muſt be preſumed ; the defendants 
were admitted to give evidence of his inability from a bad 
habit of body. 
poſſibility, but an improbability only; that was not thought 
ſufficient, and there was a verdict for the plaintiff, | Str. 


940. 


But their evidence not going to an im- 


[ 


5. If a man marry his kinſwoman within the degrees, Ique of a marei« | 


the iſſue between them is not baſtard until divorce found; age within the 


for the marriage was not void, 


1 RalPs Abr. 357. 


degrees. 


6. When a woman is ſeparated from her huſband by a Child begotten 
divorce a menſa et thoro, the children ſhe has during the after a divorce, | 


ſeparation are preſumed to be baſtards ;_ unleſs it appear 
upon proof, that the huſband after ſuch ſeparation did 
cohabit with his wife. 1 Bac. Abr. 312. 


* — 


7. All children inheritors, which ſhall be born without Child born out 


the ligeance of the king of England, ſhall have the ſame 
benefit of inheritance as if they were born within the 
king's ligeance ; ſo always, that the mothers of ſuch chil- 
dren do paſs the fea by the licence and wills of their hu(- 
bands. And if it be alledged againſt any ſuch born be- 
yond the ſea, that he is a baftard, in caſe. where the 
biſhop ought to have cognizance of baſtardy ; it ſhall be 
commanded to the biſhop of the place where the demand 
is, to certify the king's court where the plea thereof 


hangeth, as of old times hath been uſed in the caſe of 


baſtardy alledged againſt them which were born in Eng- 
land. 25 Ed. 3. ft. 2. | 


7 4 
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8. To the king's writ of ba/lardy, whether: one being born 
before matrimony, may inherit in like manner as he that is born 
after matrimony ; all the biſhaps anſwered, that they would not 
nor could not anſwer to it, becauſe it was directly againſt the 
common order of the church. And all the biſhops. inſtanced the 
lords, that they would conſent, that all ſuch as were born afore 
matrimony ſhould be legitimate, as well as they that be born 


.. 1. woithin matrimony, as ta the ſucceſſion of inheritance, foraſmutch 
4 the church acceptethiiſuch for legitimate. And all the earls 


and barons with one voice anſwered, that they would not change 


the laws of the realm, which hitherto have. been uſed and ap- 


proved, 20H. 3. c. . 


Asgainſi the common order of the church] For the better 
underſtanding of which, it is to be known, that in the 


time of pope Alexander the third, which was in the 6 


H. 2. this conſtitution was made, that children born be- 
fore ſolemnization of matrimony, where matrimony fol- 
lowed, ſhould be as legitimate to inherit unto their an- 
ceſtors, as thoſe that were born after matrimeny ;. and 
thereupon the ſtatute ſaith, that the church accepteth ſuch 

for legitimate. 2 In/t. 96. 555 | 


The biſbeps inflanced the lords] Hereupon theſe two con- 


eluſions do follow; 1. That any foreign canon or con- 


ſtitution made by authority of the pope, being againſt the 


law and cuſtom of the realm, bindeth not until it be al- 


| lowed by act of parliament ; which the biſhops here prayed 


Child born after 


the father's 

 _ceath, and the 
mother married 
again, 


it might have been: for no aw or cuſtom of England 
can be taken away, abrogated, or annulled, but by autho- 
rity of parliament. 2. That altho' the biſhops were ſpi- 
ritual perſons, and in thoſe days had a great dependency 
on the pope ; yet in caſe of general baſtardy, when the 
king wrote to them to certify who was lawful: heir to any 
lands or other inheritance, they ought to certify accord- 
ing to the law and cuſtom of England, and not accord- 
ing to thæ roman canons and conſtitutions, which were 
contrary the law and cuſtom. of England, wherein the 
biſhops ſought at this parliament to be relieved. 2 Ia. 97. 

9. If a man hath a wife and dieth, and after within a 
ſhort time the wife marrieth again, and within nine 
months hath a child, ſo that the child may be the child 
of the firſt or of the ſecond huſband ; in this caſe, if it 
cannot be known by circumſtances, the child may chuſe 


the firſt or ſecond huſband for his father. 1 Koll's Abr. 


„„ 's ee oe 


ane 


By the civil Jaws: ſuch- as were ht in the beginning 
of the eleventh month after the deceaſe of their mother's 


huſband, were to be accounted legitimate; but ſuch as 
were born in the end thereof, were "0 be Sonar baſ- 


tards : Yet the gloſs there relates to 4 matter of fact con- 


trary to this law, and gives us an inſtance of a widow in 
Paris who was delivered of a child the fourteenth month. 
after her huſband's death; yet the good repute of this 


woman's continency prevailed ſo much againſt the letter 


of the law, that the court judged the cauſes of childbirth 
to be ſometimes extraordinary, the woman to be chaſte, 


and the child legitimate. But this, as the. gloſs addeth, 


ought not to be eaſily draw into example. God. 482. 


It was found by verdi&, that Henry the ſon of Beatrice, 
which was the wife of Robert Radwell deceaſed, was born 


eleven days after a woman's furtheſt lawful time. And 
thereupon it was adjudged, that he was not the ſon of 


Robert. Now the time (ſaith lord Cote) in that caſe. 
appointed by the law, at the furtheſt is nine months, or 


forty weeks; but ſhe may, be delivered before that time, 


1 [nfl. 123. 
Note, in the foregoing caſe, inſtead of the furtheſt 


lawful time, it might have been dente to have ſaid iy com- 


mon uſual time. ] 


M. 7 J. Alſop and 8 Ejectment for pads; in 
Munden in the county of Hertford. The queſtion upon 


evidence to the jury was, whether Edmund Andrews dying 
the twenty third of March, and his wife being with 
child, but not delivered until the fifth of January fol- 
lowing (which was forty weeks and nine days, and then 


delivered of a daughter named Elizabeth) ſhall be reputed 
the father to the ſaid Elizabeib, or that ſhe were a baſtard. 
For it was proved, that he fell ſick upon the twenty ſe- 


cond day of March, and died the day following of the 
plague; And that Edmund Andrews (father of "the ſaid 
Edmund who was dead) in malice to his ſdv's wiſe, did 
much abuſz her, and cauſed her to be diſlodged from places 
where. ſhe was harboured, and to lie in the cold. ſtreets ; 
and that ſhe was ſo uſed for ſix. weeks together before her 
travel ; and ſhe being brought into a woman's houſe, 
who commiſerated her caſe, having warmth and ſuſte- 


nance, was preſently within twenty four hours delivered, 


of the ſaid Elizabeth." And this being proved, and this 


miſuſage, by five women of good credit, and two doctors 


of phylick, viz. Sir William Paddy and doctor Mundford, 


and one Chamberlaine (who was a phyſician, and in na- 


For. 1 ture 
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ture of a midwife), upon their oath ; they affirming that 
the child came in. time convenient to be the daughter of 
the party who died; and that the uſual time for a woman 
to go with child, was nine months and ten days, to wit, 
ſolar months, that is, thirty days to the month, and not 
lunar months; and that by reafon of the want of ſtrength 
in the woman of the child, or by reafon of ill uſage, ſhe ' 
might be a longer time, viz. to the end of ten months 
or more; the. cot held here, that it might well be as 
the-phyſicians had affirmed. And the phyficians further 
affirmed, that a perfect birth may be at feven months, 
according to the ſtrength of the mother, or of the child; 
which is as long before the time of the proper birth: and 
by the fame reafon it may be as long deferred by accident, 
which is commonly occaſioned by infirmities of the body, 
or paſſions of the mind. And fo the court delivered to 
the jury, that the ſaid E/zzabeth who was born forty weeks 
and more after the death of the ſaid Edmund Andrews, 
might well be the daughter of the faid Edmund, Cro, 
Jac. 541. 

10. The author of Feta, who lived in the reign of 
Edward the ſecond, hath a whole chapter about fuppoſi- 
titious births; where he tells us, what remedy the right 
heir had in fuch caſe, viz. that a writ was directed to 
the ſheriff, to cauſe the woman who pretended' herſelf to 


de with child, forthwith to appear in the county court, 


there to be ſearched by diſcreet and lawful women. And 
if it was doubtful to them whether ſhe was with child or 
not, then the ſheriff _ commit her, to ſome caſtle, 
there to continue. And no woman with child was to 
come near her, until ſhe ſhould be delivered. And this 
writ was ufed above ſixty years before the author of Fleta 
wrote, viz. in the 5 H. * when the widow of William 
Gonflable of Manton in Norfolk was found guilty of this 
cheat. And in all probability it was of uſe in the Saxon 
times: for the form of the writ is, to command the ſhe- 
Tiff to ſummon the woman to appear in the full county ; 
as it is generally known, that all bufineſs of the law was 
then tranſacted in that court, where the biſhop ſate with 
the civil magiſtrate. Ne. Rights of the Clergy; Tit. 
Baſtards. | | + | 

But afterwards, when the. courts at Weſtminſter came 
to be eſtabliſhed, then was the writ-de ventre inſpiciendi 
framed ; by which the ſheriff was commanded, that in 
the preſence of twelve knights and ſo many women, he 
mould cauſe examination to be made, whether the wo- 
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man was with child or not ; and if with child, then about 
what time it would be born; and that he certify the 
fame to the juſtices of aſſiae or at Weſtminſter, under his 
ſeal, and under the ſeals of two of the men preſent. Id. 

We have two inſtances of this writ in the books; the 
one in eaſter term in the 39 El. which was thus: Percival 
IVilloughby, and Bridget his wife one of the coheirs of 


Sir Francis IVilloughby (becauſe Sir 3 died ſeiſed 


of a great inheritance, having five daughters, where- 
of the eldeſt was married to Percival JVilloughby, and not 
any ſon ; and the ſaid Francis leaving his wife Dorothy, 


who at the time of his death pretended herſelf to be with 


child by Sir Francis, which if it wete a ſon, all the five 


ſiſters ſhould thereby loſe the inheritance deſcended unto 


them) prayed a writ de ventre inſpiciendo out of the chan- 
cery, directed to the ſheriff of London, that he ſhould 
cauſe the ſaid Dorothy to be viewed by twelve knights, 
and ſearched by twelve women in the preſence of the 
knights, et ad tractandum ubera, et ventrem inſpiciendum, 
whether ſhe were with child, and to certify the ſame into 


the court of common pleas ; and if ſhe were with child, - 
to certify fer how long time in their judements, aud 


when ſhe would be delivered. Whereupon the ſheriff 
accordingly cauſed her to be ſearched, and returned, that 


ſhe was twenty weeks gone with child, and that within 


twenty weeks the would be delivered. Whereupon an- 
other writ iſſued out of the common pleas, commantling 
the ſheriff ſafely to Keep her in ſuch an houſe, and that 


the doors ſhould be well guarded, and that every day he 


ſhould cauſe her to be viewed by ſome of the women 
named in the writ (wherein ten were named), and when 
ſhe ſhould be delivered that ſome of them ſhould be with 


her to view the-birth whether it be male or female, to the 


intent there ſhould not be any falſity. And. upon this writ 
the ſheriff returned, that accordingly he had done, and 
that ſuch a day ſhe was delivered of a daughter. Cro. 


El. 566 | 
Note, this writ, and the proceedings thereupon are 


grounded upon Bratton, b. 2. p. 69. and upon the writ in 
the Regiſter, p. 227. | ; 


The other caſe was in eaſter term 22 J. which was 


thus: Alphonſus Theater couſin and heir of Milliam Theater, 


after the death of William Theater; becauſe he had not any 
iſſue alive at the time of his death (but Mary his wife 


was then ſuppoſed to be enfient by him, and within one 


week after his death was married again to 3 Dun- 


comb), procured out of the chancery a writ de ventre in- 
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Ppiciende of the ſaid Mary, directed to the ſheriff of Ts 


don, to cauſe the ſaid Mary to be ſearched, whether ſhe 
were with child by e ſaid Milliam 88 and when 
ſhe would be delivered (vo mention being made of her 
ſecond marriage), and this writ was according to the pre- 
cedent in the 39 El. of the like writ againſt the lady 
Willoughby. And this writ was returnable in the com- 
mon pleas. The ſheriff returned, that he had cauſed her 
to be ſearched, and returned the inquiſition, that by ſuch 
perſons he cauſed her to be ſearched, and found her to be 
enſient, and that ſhe would be delivered” within twenty 
weeks, Wherefore he now prayed a ſecond writ out of 
the common pleas, to be directed to the ſheriff of Surrey, 
becauſe ſhe was moved with her huſband to Wandſworth 
in Surrey, and there inhabited, that the ſheriff might 
take her into his cuſtody, and keep her until ſhe were 
delivered of her child, that there might not appear to be 


any falſe or ſuppoſititious birth, and that in the mean 


time he ſhould cauſe her to be viewed every day by certain 
matrons named by the court in the writ, and that ſome 


of them might be at the birth of the child, according to 


the ſaid precedent of the lady Willeughby, But becauſe 
in that caſe the lady was a widow, and ſo ſuch a courſe 


might well be obſerved, but here ſhe was a feme covert 


who ought to cohabit wich her huſband, they would not 
take ſuch a courſe with her, but left Fl with her huſ- 
band, he entring into a recognizance that ſhe ſhould not 
remove from the houſe wherem they then inhabited ; and 
that one or two of the women returned, by the - ſheriff 
ſhould ſee her every day, and that two or three of them 
ſhould be preſent at her travel: For it was ſaid, that this 
iſſue might be well ſaid to be the child of the firſt huf- 
band, and ſhould inherit his land. So that if there were 
any falſe or ſuppolititious birth, the coulin and heir might 
be diſinherited. Wherefore a writ was accordingly award- 
ed to the ſheriff of Surrey, to cauſe her to be ſeen every 
day until her delivery, by two at leaſt of the faid women 
returned by him ; and that three of them or more ſhould 
be preſent with ber at her delivery, fo as no falſehood 
And after this courie obſerved, 
ſhe was delivered of a female child, who was afterwards 
by inquiſition found to be the daughter and heir. of the 
ſaid Milliam Theaker deceaſed. Cro. Fa. 685. 

And this whole procedure ſeemeth to 2 Reduced from 
the rules of the civil law, which is patticularly expreſs 


and punctual in this behalf. For 9 that lays, the wo- 
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man who ſuppoſeth hey ſelf to be with child, muſt inti- 


mate it twice in every month to thoſe who are neareſt con- 
omen to inſpect her.; 
and ſhe muſt do the like for the ſpace of a month before 


cerned, that they may ſend five 


ſhe expects to be delivered, that they may ſend ſome per- 
ſon to be there at that time“ The judge may appoint in 
what houſe ſhe ſhall dwell; and the room wherein ſhe 
lies muſt be ſearched; and if there be more than one 


door, it muſt be nailed up; and three men, and as many 


women muſt be ſet to watch her as often as ſhe comes 
into the chamber, who are alſo to ſearch all perſons who 
come into the houſe and chamber. When ſhe is in la- 
bour, five women ſent by the party next concerned, muſt 
be witneſſes to the birth, of which they muſt have notice 
beſFehind ; and there muſt be no more in the chamber at 


that time, but ten women, two midwifes, and ſix ſervants, 
of which none mult be with child, and therefore may be 


ſearched before they go in; there muſt be three lights in 
the room ; the child when born muſt be ſhewed to thoſe 


who are concerned; the judge mult appoint who ſhall 


keep it, unleſs the father hath otherwiſe appointed ; and 


it muſt be ſhewed twice in a month till it is three months 


old, and afterwards once in a month till it is fix months 
old; and once in two ggonths till it is a year old; and 
from thence once in ſix months till it can ſpeak. And if 
any thing is done contrary to the premiſſes, or not permit- 
ted to be done ; then upon proof thereof, the child 1s not 
to be admitted to the poſſeſſion of the eſtate. Nelſe ibid. 
| k 7 
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1. General baſtardy is to be tried by the biſhop ; ſpe- Baftardy, general 


cial baſtardy by the country. 1 Ras Abr. 361. 
| Before the ſtatute of the 20 H. 3. c. 9. above recited, 
the party pleaded not general baſtardy, but that he was 
born out of eſpouſals; and the biſhop ought to certify 
whether he were born before efpauſ4s or not, and ac- 
cording to that certificate to proceed to judgment accord- 
ing to the law of the Jand, And the prelates there an- 
ſwered, that they could not to this writ anſwer; and 
therefore ever hace, ſpecial baſtardy, viz. whether the 
perſon was born before efpouſals or after, hath been tried 
in the king's coyrts, and general baſtardy in the court 
Chriſtian. 2 Inft. 98. TT z 85 o 
And therefore if general baſtardy be pleaded in diſability 
ef the plaintiff (as if it be alledged that his parents were 
1 8 1 3 | ne ver 
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never accoupled in lawful matrimony), the fame ſhall be 


tried by the certificate of the biſhop, whether it be in a 
real or perſonal action; but if the marriage be confeſſed, 


and it be only pleaded, that the plaintiff was born ar 
+ ſuch a place before the marriage was ſolemnized, and ſa 
baſtard, this is a ſpecial baſtardy, and ſhall be tried by a 


jury at the common law, where the birth is alledged, 
Hughes, c. 29. Tohnſ. 264. 


Firſt to be moved 2. The queſtion of baſtardy or legitimacy ought firſt 


in the temporal to be moved in the king's temporal court, and thereon 


court, | 


-- 


Writ to the or- | 
dinary to certify. a plea ſpall be depending wherein baſtardy ſhall be alledged 
againſt any perſon party to the ſame plea, and thereupon an 


iſſue ought to be joined there; and then it ought to be 
tranſmitted by the king's writ to the eccleſiaſtical court, 
to be there examined and tried. Ged. 489. 

And if the eccleſiaſtical court undertake the examina- 


tion of baſtardy or legitimation, without the direction of 


the temporal court, a prohibition, lies; for this affects the 
temporal inheritance of the ſubject. 1 Rolls Abr. 361. 


God. 489. Jobnſ. 263. | 
3. By the 1. ESE ASC juſtices in the courts where 


i ue joined which by the laty ought to be certified by the ordi- 
nary; one the Judges of the court where the pied ſhall be de- 
pending, before that any writ of certificate ſhall paſs out of 
the ſame court to the ordinary to certify upon the iſſue ſo. joined, 
ſhall make remembrance under his ſeal, at the {ui: of the de- 


_ mandant or tenant, plaintiff or defendant, ring. the iſſue 


that is joined in ſuch plea of baſtardy, and *ertifying to the 
lord chancellor, to the intent that thereupon preclamation be 
made in the court of chancery by three months, once in every 
month, that all * pretending any interef} to object againſ? 


the party which pretendeth himſelf to be mulier, that they ſue 


to the ordinary to whom the wyit of certificate ſhall be directed, 
to make their allegations and objettions againſt the party which 


pretendeth him to be mulier, as the law of holy church re- 


quireth ; and the ſaid chancellor, having notice of the ſaid re- 
membrance and 1ſſue joined, and being required by the ſaid 


demandant or tenant, plaintiff or defendant having the ſaid 


remembrance, to make proclamation as aforeſaid, the ſame chan- 
cellor ſhall cauſe prociamation to be made in form aforeſaid, and 
ſhall certify the ſame ſo made in the court where the plea, in 


which the baſlardy is alledged, another time ſhall be depending. 


And the judges of the court where ſuch plea ſhall be depending, 
before any proclamation ſo to be made in chancery, ſhall 
make one time ſuch proclamation openly in the ſame cturt, and 
alſo anather time when the preclamation ſhall be certified by the 

chancellor 


chancellor as forfeit And then the ſaid judge ſhall award | 
the faid writ of certificate to the ordinary, to certify upon ſuch 

iſſue fo joined. And if any writ of certificate be made or 

granted, before all the ſaid proclamations be made and certified 

as aforeſaid ; then the ſame writ of certificate, and alſo the cer 

tificate of the ordinary thereupt, ſhall be void in law and of 

none effect. | ; ; 


Againſt the party which pretendeth himſelf to be mulier] 
Mulier hath three ſignifications: 1. It ſignifieth a woman 
in 1 2. A virgin. 3. A wife; and this is the 
moſt proper ſignificatiow.of it in our laws: and a ſon or 

daughter born of a lawful wife, is called flius mulieratus 
or filia mulierata, a ſon mulier or a daughter mulier ; and 

it is always uſed in contradiſtinction to a baſtard ; thus a 
baſtard is an illegitimate iſſue, and mulier is legitimate. 

1 It. 243. | | 

Shall be void in lau and of none effet?] Before this act, 

baſtards had a way of tricking themſelves (as it were) in- 
to legitimacy, For they uſed to bring feigned articles, 3 
and ſuborned witneſſes before the biſhpp to prove their 
legitimation, and then got the certificate returned of re- 
cord; and after that, their legitimation gould never be 
conteſted, For being returned of record, as a point ad- 
judged by its proper judges, and remaining among the 
memorials of the court, all perſons were concluded by it. 
And this created great inconveniences : For the evidences 
of the contrary parties concerned were never heard at the 
trial, and yet their intereſt was concluded. And to re- 
medy theſe inconveniences, this act was made. 

4. The biſhop's certificate, made in due form of law, Ordinary's certi- 
ſhall not be gainſayed ; but credit ſhall be given to the fee <onelubvee. 
ſame, ſo as the whole world ſhall be bound and eſtopped 
thereby. God. 48g. — 

5. The ſpiritual court cannot give ſentence to annul a Bafardizing af- 
marriage after the death of the parties ; becauſe ſentence 3 cen 
is given there only pro ſalute anime, which cannot be af- 
ter their death ; and therefore the ſentence in ſuch caſe is 
only to diſinherit the iſſue, which they cannot do; for by 
ſuch means any one might be diſinherited. 1 X' Abr. 

360. 1 Salk. 120. 5 | 


Il. Conſequences of baſtardy. 1 


1. A baſtard is guoſi nullius filius, and can have no name Nume. 
of reputation as ſoon as he is born. 1 Juſt, 3. 8 
bo 5 e 2. But 


Po 2 , "he 
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2. But after he hath gotten a name by reputation, he 


may purchaſe by his reputed or known name, to him and 


his heirs; although he can have no heirs but of nis body. 
1 Inſt. 3. 

If the iſſue of a baſtard purchaſeth land, and Jieth with- 
out iſſue; though the land cannot deſcend to any heir of 


the part of the father, yet to the heir of the part of the 


mother it may; for the heirs of the part of the mother 
make not any conveyance by the baſtard, Vin. Baſtard. 
P. 6. 

If a baſtard dieth inteſtate, without wife or iſſue, the 
king is intitled to the perſonalty; and the ordinary of 


courſe grants adminiſtration, to the patentee or grantee - 


of the crown. 3 P. ill. 33. 


IV. oa end of the mother and ks father of 
9 boſterd 2 | 


* Beſides the puniſhments to be l by the eccle- 
ſiaftical juriſdiction, it is enacted by the 18 El. c. 3. and 


3 C. c. 4. / 15. Concerning baſtards begotten and born 


out of lawtul matrimony (an "offence againſt. God's law or 
man's Jaw ;) that the juſtices of the peace ſhall take order 
as well for che puniſhment of the mother and reputed fa- 
ther, as ſor relief of the pariſh, by charging ſuch mother 
or reputed father with the payment of money weekly or 
other ſuſtentation, for the relief of ſuch child, as to them 

all ſeem meet. 1 

And by the 7 J. c Ex ery lewd woman which ſhall 
have any baſtard which may be chargeable to the pariſh, 
the juſtices of the peace ſhall commit ſuch woman to the 


| houſe of correction, to be puniſhed and ſet on work, 


during the term of one whole year; and if ſhe eftſoons 
offend again, then to be committed to the ſaid houſe of 
correction as aforeſaid, and there to remain until ſhe can 


put in good ſureties for her good behaviour, not to offend 


ſo again. 

And by the 13 & 14 C. 2. c. 12. . Whereas the 
putative fathers and lewd mothers of baſtard children run 
away out of the parifh, and ſometimes out of the county, 
and leave the ſaid baſtard children upon the charge of the 
parith where they are born, although ſuch putative father 
and mother have eſtates ſuſfeient to diſcharge ſuch parith ; 
it is enacted, that it ſhall be lawful for the churchwardens 


: and overſeer of the poor to take and ſeize ſo much of the 
9 and receive ſo much ol the annual rents or profits 


fe of 
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3 ol the lands of ſuch putative father or lewd mother, as 
" ſhall be ordered by two juſtices of the peace, towards 
. the diſcharge of the pariſh, to be confirmed at the ſeſſions, 
for the bringing up and providing for ſuch baſtard child: 
| - and thereupon it ſhall be lawful for the ſeſſions to make 
of an order for the churchwardens or overſeers of the poor of 
16e ſuch pariſh, to diſpoſe of the goods by ſale or otherwiſe, 
be or ſo much of them for the purpoſes aforeſaid as the court 
d. ſhall think fit, and to receive the rents and profits, or ſo 
much of them as ſhall be ordered 228 the ſeſſions as afore- 
he ſaid, of his gr her lands. | 
of And by the 6 G. 2. c. 31. If any \ finglewoman ſhall 
ee be delivered of a baſtard child which is likely to be 


chargeable to the pariſh, or ſhall declare her ſelf to be 

with child and that the ſame is likely to be born a baſtard 

of and to be chargeable as aforeſaid, and ſhall before a juſtice 
| of the peace charge any perſon with having gotten her 
with child; ſuch juſtice, on, application of the overſeers 
may cauſe him to be apprehended and impriſoned, unleſs 
14 he give ſecurity to indemnify the pariſh, or to appear at 
5 the next ſeſnons, and to abide ſuch order as ſhall be made 


Ih in purſuance of the aforeſaid ſtatute of the 18 El. But no 
r juſtice of the peace ſhall have power to ſend for any 
; woman before the be delivered and one month after, to 
1 be examined concerning her pregnancy, nor ſhall compel | 
5 her to anſwer any queſtions relating thereto. 4 
oe] 2. By the 21 J. c. 27. Whereas many lewd women Deaths 9 
| that have been delivered of baſtard children, to avoid their = 
lt ſhame, and to eſcape puniſhment, do ſecretly bury or lay 
'Y conceal the death of their children, and after, if the 11 
he \ child be found dead, the ſaid women do alledge, that the 9 
+ ſaid child was born dead; whereas it falleth out ſome= . 
Ph times (altho' it is hard to be proved) that the ſaid child 1 
57 or children were murdered by the ſaid women their lewd 1 
0 mothers, or by their procurement: it is enacted, that if x 
18 any woman be delivered of any iſſue of ber body, male Wo 
BS or female, which being born alive ſhould by the laws gf 6 
ks this realm be a baſtard, and that ſhe endeavour privately, i i 
* either by crowning or ſecret burying thereof or any other i 
| way, either by her ſelf or the procuring of others, fo to 1 
* conccal the death thereof, as that it may not come to 65 
"a light, whether it were born alive or not, but be concea]- j f 
. ed; in every ſuch cafe the ſaid mother ſo offending ſhall * 
> S ſuffer death as in cafe of murder, except ſuch mother can 1 
bh make FROM by one witneſs at the leaſt, that the child | 
ies | (noise 
of | ' 


Baſtards. 


* 
(whoſe death was by her ſo intended to be concealed) was 


. 


born dead, 1 | ND 
If a woman be with child, and any gives her a potion 


to deſtroy the child within her, and ſhe take it, and it 
works ſo ſtrongly that it kills her, this is murder; for it 


was not given to cure her of a diſeaſe, but unlawfully to 
deſtroy her child within her; and therefore he that gives 
her a potion to this end, muſt take the hazard, and if it 
kills the mother, it is murder. 1 Hale's Hef. Pl. Crown. 
wil 430. 5 | ; : : 

If a woman be quick or great with child, gif ſhe take, 
or another give her any potion to make an abortion ; or. 


if a man ſtrike her, whereby the child within her is killed; 


though it be a great crime, yet it is not murder nor man- 
{laughter by the law of England, becauſe it is not yet in 
rerum natura, nor can it legally be known whether it were 
killed or not. $0 it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, 
this is not homicide. x H. H. 433 . © 
But if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in purſance of that procurement kill the infant; 
this is murder in the mother, and the procurer is ac- 
cellary, 1 H. H. 433. 7 


Beadle. See Geſtry. 
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Bells. 


V. a conſtitution of archbiſhop IWinchelſea ; the pari- 


ſhioners ſhall find, at their own expence, bells with 


_ ropes, 


Can, 88. The churchwardens or queſtmen, and their 

ſtants, ſhall not ſuffer the bells to be rung ſuperſti- 
tiouſly, upon holidays or eves abrogated by the book of 
common prayer, nor at any other times, without good 


cauſe to be allowed by the miniſter of the place, and by 


themſelves, 13 
Can. 111. The churchwardens ſhall preſent all perſons, 
who by untimely.ringing of bells do hinder the miniſter or 
preacher. . | 7 
Can. 15. Upon wedneſdays and fridays weekly, the 
miniſter at the accuſtomed hours of ſervice, hal} reſort 
4 4 5 to 


tia 


5 mal d be Ay and the miniſte 
his laſt duty, And after the party's death (if it fo fall 
out), there ſhall be rung no more but one ſhort peal, and 


$ . 


enn 


to the church or chapel; and warning being given to the 


Pages 1 tolli ng of a i dell, ſhall ſay the litany. 
hen any is pa — out of this life, a bell 
all not then ſlack to do 


one other before the burial, and one othe#after the burial, 


| Benediftines. See  Monaſteries. 


_ Wenefkice. 
BY 
OR the preſentation to popiſh livings, ſee title 


Pen 


The term benefic comes to us from the old. Romans, 
who uſing to diſtribute patt of the lands they had con- 
quered on the frontiers of the, empire to their ſoldiers, 
thoſe who enjoyed ſuch rewards were called beneficiarit, 
and the lands themſelves beneficia, Hence doubtleſs came 


the word benefice to be applied to church livings ; for be- 


ſides that the eccleſiaſticks held for life, like the ſoldiers, 


the riches of the church aroſe from the beneficence of 


princes. And, theſe beneficia were not given by the Ra- 


mans — as a recompence for what was paſt, but alſo 


as an Encouragement for future ſervice. - 


In order to be legally intitled to a benefice, the ſeveral 
following particulars are contterabile ; 


J. Pręſentation, 

4 J. Ex aminat 1 jon . 

LI. Refuſal. 
IV. Admiſſion, - 
J. Inſtitution, or collation, 1 
VI. Induction. 

VII. Requifites after induction. 


J. Preſentation. 


123 


* . 
3 Preſentation, nomination, and collation are ſome- Preſentation, \ | 


times uſed in Jaw for the ſame thing; and yet they are t. 


common! : 


124 


Ma be to 2 


vod bent fice. 


By In infant. 


*. 


_.: , Benn. 
commonly diſtinguiſhed : for preſentation is an offering 
of the clerk to the ordinary; ; and nominatjon may be the 
offering of a clerk to him that may and ought to preſent 
him to the ordinary, by reaſon of a grant made by him 
that hath the power of pre eſenting, obliging him thereto; 
and collation is the giving of the church to the clerk, 5 
is that act by which the ordinary doth admit and inſtitute 
a clerk.to a church or benefice of his own gift, in which 
cafe there is no preſentRtion. Wat. 5 


For it is to be obſerved, that the right of nomination | 


may be in one . and the right of preſentation in 
another. And this is} where he who was ſeiſed of the 
advowſon doth grant unto; another and his heirs, that as 


often as the church becomes void, the grantee and his 


heirs ſhall nominate to the grantor and his heirs ; who 


' ſhall be bound to preſent accordingly. In which caſe, it 


was agreed by the whole court in the caſe of Shirley and 
Unterhill, M. 16 Ja. that th nomination is the ſubſtance 


of the ddvowſon, and the preſentation no more than a 


miniſterial intereſt ; and that if the preſentor ſhal] pre- 
fent without nomination, or the nominator preſent in 
his own perſon, each ſhall have his quare-impedit, for 
the ſecurity of their reſpective rights. And if the nomi- 
nator neglect to appoint his clerk, til] lapſe incurs, and 


then the patron preſents before the biſhop collates, the 


biſhop i is bound to admit his clerk. © Gib/. 794. Mo. 894. 

2. Preſentation muſt be to a, void benefice, Thus in 
the caſe of Owen and Stainoe, F. 3ꝶ Car. 2. Owen moved 
for a mandamus to admit him a prebendary of St. David's, 
and ſet forth a cuſtom, that they uſed to chuſe a — 25 
numerary (all the places being full), who is admitted u 
on the death of the next prebendary ; and ſays, that 
was choſen a ſupernumerary in fuch a year, and that one of 
the prebendaries died, and that Stainoe was admitted: 
But the, court refuſed to grant a mandamus, and held the 
cuſtom to be void, and fooliſh ; for that there cannot be 
an election but to a void place. Sizr. 45. 

3. Guardian by nurture, or in ſocage. of a manor 
whereunto an advowſon is appendant, ſhall not "preſent 


to the church, becauſe he can take nothing for the pre- 


ſentation for which he may account to the heir; and 


therefore the heir in that caſe ſhall prefent, of wha age 


loever. : 3.inf. 150, 
And of this opinion was the late lord chancellor King, 


in a caufe-in' the court of chancery, in the year 17325 
WhO fig, , that if the infant were but a © old or young- 


7 1 ery 


* 3 Beneſice Np - Is 


er, they ought to 1 a 7% in his band, and guide it to 
ſign the preſentation. Maiſ. c. 13. 2 Abr. C. Eg. 
, and Coverley. a 

Upon the ſame reaſon ſabſits the caſe 'of a patron be- 
coming bankrupt. The commiſſioners may ſell the ad- 
vowſon; but if the church be void at the time of the 


ſale, the vendee ſhall not preſent to the void turn, but 


the bankrupt himſelf, becauſe the void turn of. a church 


is not valuable. Gibſ. 794. 2 | 

4. If the right of preſentation is in coparceners, and By eoparceners, 
they agree in the ſame perſon, they are to join in the act eee Ko 
of preſenting; otherwiſe, the eldeſt ſhall have the pre- mon. 


ference, and Pafterwards the reſt in their turns : but where 


the right is in jointenants or tenants in common, and 


there hath been no compoſition in writing to preſent by 
turns, they muſt of. neceſſity join in the preſentation ; for 
if they preſent ſingly, the biſhop may refuſe the clerk. 


1 [oft 186. Gf. 794. 


If one be ſeiſed of * advowſon in TER and the By executors, 
chürch doth become void, the void turn is a chattel; and 
if the patron dieth before he doth preſent, the avoidance 
doth not go to his heir, but to his executor, Wai). c. . 

But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and dieth; his heir, 
not his executors, ſhall preſent: 255 although 1. — ad vow- 
ſon doth not deſcend to the he ir till after the death of the 
anceſtor, and by his death the church is become void, ſo 
that the avoidance may be ſaid in this caſe to be ſevered 
from the advowſon before it deſcend to the heir, and to be 
veſted in the executor; yet both the avoidance and deſcent 
to the heir happening at the ſame inſtant, the title of the 
heir ſhall be 'preferred- as the more ancient and worthy, 
al. 55 

It the teſtator do preſent, and (his al not being ad- 
mitted before his death) then his executors do preſent 
their clerk ; the ordinary is at his election, which clerk 
he will receive. Watſ. e 9. | 

But in the caſe of a biſhop% the void turn of a church, 
the advowſon whereof belongeth unto him in the ri hg of 
his biſhoprick, by his death doth not go to his executor : 
but when the temporalties of the biſhoprick are ſeiſed into 
the king's hands, the king ſhall preſent. 2 Roll's Abi. 


So if the parſon of a church ought to preſent to a vicar- 
age; if the vicarage becometh void during the vacancy of 
the parſonage, the patron of the parſonage, and not the 

| executor 
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| txecutor of the deceaſed parſon, ; 


By the huſband 
i right of his 
wie 


By the mort- 


— 


— 


| Benefice. 


Abr. 346. 


6. If a feme covert hath title to preſent, ſhe cannot | 


preſent alone, but the preſentation muſt be by huſhand and 
wife; and that, in both their names, and not only by the 


huſband in right of himſelf and his wife. And altho' the 
right of patronage in the wife deſcends to her heir, yet 


the right of preſenting during life belongs to the huſband 
who is tenant by curteſy. Gibſ. 794. Waiſ. c.g. 

7. If a man that is ſciſed of an advowſon takes a wife, 
and dieth ; the heir ſhall have two preſentments, and the 
wife the third ; that is to ſay, the wife may in a proper 
action recover the third preſentation as her dower, or it 
may be affigned to her for dower, Waiſ. c. g. 

8. Altho' in a mortgage in fee of a manor to which an 
advowſon is appendant, the legal right of preſentation is 
veſted in the mortgagee ; yet a court of equity will in- 
terrupt that preſentation, and compel the ordinary to in- 
ſtitute the clerk of the mbrtgagor any time before fore- 
cloſure, it not being any part of the profits of the eſtate. 
RE 403. ; Role | 
But otherwiſe it is, where the advowſon it ſelf only is 
mortgaged ; for in that caſe the mortgagee can have no 


bother ſatisfaction but by preſenting. 2 P. Fill. 404. 


By the king do- 
rung the vacancy 
ef a biſhoprick. 


the neglect of others (as in the caſe of lapſe), or thro' 


9. The king is patron paramount of all the benefices in 
England. In virtue of which, the right and care of fill- 
ing all ſuch churches as are not regularl filled by other 
patrons, belongs to the crown; whet er it happen through 


incapacity to preſent, as if the patron be attainted, or 
outlawed, or an alien, or have been guilty of ſimony, or 
the like. Gi. 763. „„ | 

Upon-which ground, the king hath right to preſent to 
all dignities and benefices of the advowſon of archbiſhop- 
ricks and biſhopricks during the vacation of the reſpec- 


tive ſees. Not only to ſuch, as ſhall become void after 


the ſeizure of the temporalties, but to all ſuch as ſhall 
become void after the death of the biſhop, though before 
actual ſeizure. And becauſe it is a maxim in Jaw, that 
the church is not full againſt the king, till induction; 
therefore tho” the biſhop hath collated, or hath preſented, 


and the clerk is inſtituted upon that preſentation, yet will 


not ſuch collation or inſtitution avail the clerk, but the 


right of preſenting devolves to the king. Gibſ. 763. 
| 20 N ba And 


preſent. 2 Bill's 
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i; And it is ſald, that this privilege which the king hath 
of preſenting by reaſon of temporalties of a biſhoprick | 
Is being in his hands, ſhall be extended unto ſuch prefer- _ 7 
4 ments, to which the biſhop of common right might pre- 
he ſent, tho' by his compoſition he hath transferred his 
3 power unto others. And therefore when the temporalties 
* of the archbiſhoprick of Vork are in the king's hands, 
4 the king ſhall preſent to the deanry of York, altho*' by 


compoſition betwixt the archbifkop and the chapter there, 
the chapter are to elect him: and this, becauſe the pa- 
2 tronage thereof de jure doth belong to the archbiſhop, 
and his compoſition cannot bind the king, who comes in 


-þ paramount, as ſupreme patron : for of the whole biſhop- 
rick the king is ſupreme patron, altho' it be diſmembred 
5 into divers branches, as deans, and other dignities; and 
* of ancient time all the biſhopricks were of the king's 
. gift, but afterwards the king gave leave to the chapters 
50 to elect; yet the patronage notwithſtanding remains in 
. the 5 Matſ. c. 9. 2 RalPs Abr. 343. SH 
10. Upon promotion of any perſon to a biſhoprick, the g, the king, on 
king hath a right to preſent to ſuch benefices or dignities, promotion to « Fl 
"A as the perſon was poſſeſſed of before ſuch promotion; oprieke. 1 
"2 tho” the advowſon belongeth to a common perſon. This 4 
right, of prefenting upon promotion by the King, as mak- 4 
"A ing. the avoidance which would not otherwiſe happen, '| 
4 did ſpring from the practice of the popes, and is now an 
1 unconteſted right of the crown; and hath been eſtabliſhed | 
h not only by long practice, but by many judgments upon 
5 fulY and ſolemn hearings; and that, whether the churches 
he are new or old, and how often ſoever this happens ſuc- 
v5 ceſſively by promotions to biſhopricks from the ſame be- 
| enefice or dignity : as was adjudged in the caſes of St. 
=> Martin's and St. James s. Of late, the great queſtion + 
2 hath been, on ſuppoſition of the right, how far it is an- 
* ſwered, and the turn of the crown fatiszed, by the grant 


- of a commendam to retain ſuch promotions, or any part 
11 of them, together with the biſhoprick. Of which queſ- 
tion the ſolution hath been, that by a commendam for 


- life, and for the time of continuing in ſuch a biſhoprick, 
"I the turn of the crown is anfwered, and in ſuch caſe the 
4. proper patron ſhall preſent, upon death or tranſlation ; 
1] . but that the right of the crown ſhall not be defeated by 
7 a commendam granted for a term of months or years, 
certain and limited. Gib/; 763. „ c 
3˙ | *And this right of the crown to prefent upon promotion, 
oy defeats the right of any grantee, who had the next avoid- 


ance ; 
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1 


By the king in 


Weneñce. 


ance, for his right was only to the next; and the next 
he cannot have, and therefore can have none. Gibſ. 758, 
ſhoprick there, until he hath reſigned all the preferments 
which he, hath in England: which preferments being 


void before the acceptance of the biſhoprick; it ſeemeth 


that the king in ſuch caſe ſhall loſe the preſentation. 


12. By the 25 Ed. 3. f. 3. e. 1. Touching: preſent- 


prejudice of an- nents to be made by the king, to a benfice of holy church, in 


other's right. 


another s right by old title; our lord the king, io the hanour 1 
God and holy church, willeth and granteth, of the aſſent of the 


parliament, that from henceforth he nor any of his heirs ſhall 


laſt recited flatute, ſime of the king's preſentees, by favour of - 
the ardinaries be inflituted and indutted in benefices of huly 


Ratute be firmly holden and kept : and moreover the king, far 


not take title to preſent to any bencfice in any other's right of 
any time of his progenitors; nor that any prelate of his realm 
be bound to receive any ſuch preſentment to be made; nor to do 
thereof any execution; nor that any juſtice of the one place or 
the other, may not nor ought not to hold plea or give judgment 
upon any ſuch preſentment to be made; but that the ſaid king 
and his heirs be fer ever clearly barred of all ſuch preſeniinents e 


ſaving always to him and his heirs all ſuch preſentments in an- 


other's right fallen or to fall, of all his time, and of the time 


to come. 


time, our lord the king bath taken title to preſent to benefices at 
the ſuggeſtion of many clerks, where the-title hath not been true, 
and by, ſuch preſentments and judgments thereupon given, the 
clerks have been received by the ardinaries of the places, againſt 
God and good faith, and in Loren of them, which had good 
and true title to the ſaid benefices; now. the king willeth and 
granteth, that at what time he ſball make collation. or preſent- 
ment from henceforth to any benefice in another's right, that the 
title iuhertupon he groundeth himſelfoſball be well examined that 
it be true and at what-time before judgment the title be faund 


by good information untrue or unjuſt, the collation or preſent- 


ment here, made ſhall ke repealed; and the patron, or the 
polſiſſor, which ſhall ſhew and prove the falſe title, ſhall have 
thereupon writs out of the chancery as many as ta him Hall be 


needful.” „ | VVV 
And by the 13 R. 2. c. 1. I bereus ndtwith/landing the 


church without due proceſs, the parties not warned nor cal led, 
and ſometimes taken by falſe ingueſts favourably, and the in- 


cumbents in ſuch manner put out; it is ordained, that the ſaid 


the 


= 


But by law in Ireland, no perſon cal accept a bi- 


And by the 25 Ed. 3. ſt. 3. e. 3. Whereas before this 


5 


 _—__  : 


ct the reverence of God and holy church, doth will and grant, that 

8, if be preſent to any . that is full of any intumbent, the — | 

. 5 preſenter of the king ſhall not be received by the grdinary to the z 1 
bs, benefict, till the king hath recovered his preſentment by proceſs 1 <4 

= of the law in his own court And if any preſentee of the king | 

8 be otherwiſe received, and the incumbent put out without due 


proceſs, as afore is ſaid, the ſaid incumbent ſhall begin his ſuit 
within à year after the induction of the king's prefentre at the 


in Or at any time after, at his will. 4 H. 4. c. 22.) ĩ 
4 8 The 8 or lord keeper of the great eee 1 | 

4 ſeal for the time being, hath right to preſent to the bene- benzfices in the | „ 
4 fices appertaining to the king, under a certain yearly kinz's gitt. 8 9 
5 value in the king's books. G.. 162332 1 
7 Which privilege is ſaid to have been given to the lord | 
{1 chancellor, upon conſideration that he had many clergy- 9 
r men conſtantly officiating under him, as thoſe now do who | 
3 are ſtill called clerks of the ghancery, and were heretofore an 
Ms perſons in holy orders. John 31. ” 1 p | 

85 The foundation of which right will be beſt underſtood 8 
- by what was anciently declared in parliament upon that 0 
e head, in the rolls of parliament, in the fourth year of j | 
Ed. 3. Becauſe it hath been-ordained in times where- i 
5 « of there is no memory, and granted by the progenitors [ | 
t « of our lord the king, that the chancellors for the time = 
„ « being ſhould give the benefices which belong to the 1 
e © king to give, taxed at twenty marks and under, to the 4 
* « clerks of the chancery which have long laboured in 1 
4 e the place; which thing hath been uſed from the ſaid | * 
4 e time, till the biſhop of Lincoln was made chancellor, "$i 
- « ho in all his time gave the ſaid benefices to his own 

e & clerks, and to other clerks, againſt the will of our lord 

4 e the king, and againſt the ordinance and uſage afore- 

1 % ſaid; may it pleaſe our ſaid lord the king and his coun- 

— * ſel to ordain, that the chancellors which ſhall be for 

„ © the time, do give the beneſices which belong to them 

e << to give for the cauſe aforeſaid, to the clerks of the ſaid 

7 « place, as it hath been anciently uſed, and that this be 

e done by election of the maſters of the chancery, 

FE * Anſwer : Let this bill be delivered to the king, and 

2 « it-Jiketh the council, that it is fit to command the 

4 chancellor, that hereafter he give ſuch bene fices to the 

| s king's clerks of the chancery, the exchequer, and of 

„ both benches, and not to others. C,. 764, 4 ; 


Benefite. : 


* v3 Arlene we e ſee, that the privilege toda only to * 
| | ices of twenty marks or under; but now it is enlarged to 
all benefices of 200 or under; which enlargement was pro- 
bably made about the time of the new valuation taken in 


the reign of king Henry the eighth. G1b/.. 764. 


And it hath been declared, that where the chancellor 
preſented to a benehce hoe: that value, and the clerk 
was inſtituted and inducted, and another obtained a pre- 

ſentation from the king, the firſt clerk. could not be re- 
moved by the law becauſe the preſentation was under 
the great ſea], and therefore by the king (in law), being 
in his name. But if the preſentation had recited (as is 
there intimated it ought to have done), that the benefice 
was Under the value of 20l, it had been void; becauſe it 
would have appeared upon record in the office of firſt 
fruits, that the chancellor was deceived: or, if the miſ- 
take had appeared before induction, the king miede have 


revoked it. Gibſ. 764. Hob. 214. 


But whereas it hath deen ſaid-(7/aifc c. 9. chat the 
Mag if he pleaſe may prefent to ſuch livings under the 
value of 201; it is to be obſerved, that the claim of the 
tord chancellor or lord keeper for the- tine being is very 
ancient; and that nothing appears to have been ever do- 
termined, or moved, in a judicial way, to the diminu- 
On the contrary, there is an 
614 writ in the regiſter, which ſuppoſeth the right to be 
in him, namely, the writ, de primo beneffcio cccleſiaſtico has 
 bendo; by which the king requireth the chancellor. to 
grant to a particular perſon the firſt beriefice that ſhall 
fall in the gift of the crown which he will accept; and 
the language of the writ is, Velumus quod idem A. ad primum 


tion of that ancient right. 


dmeſicium eccleſiaſticum (taxationem viginti marcarum excedens) 


dacaturum, quod ad præſentationem noſir ant pertinuerit, et 


quod dunenit acceptumdum, preſentetur.. Gibſ. 264. 


Whether an alien © 


rs te preſent- preſented to a church. 2 RolPs Abr. 348. 


Thus in Dr Seaton's caſe, M. 8 Ja. Who was born in 


T3. It ſeemeth that an alien, who dis a prieſt, may be 


Scotland before the union of the two realms, it was ad- 


Judged, that he was capable to be preſented to a benefice 
in England; and ſo it was ſaid it would have been, if he 
bad been born in Flanders, Spain, or within any, other 


kingdom, friend and in league with the kingdom of Eng- 


land ; as the biſhop of Spalets, who was preferred to the 
And it was 


deanry of Windfor, and enjoyed the ſame. 


aid; that ſuch incumbent m ight maintain any actjon, 
real, perſonal, or mixt, for any thing conccruing the 


glebe. 


10 bd 


1nfe} 


even 


„ 131 
glebe or the poſſeſſions of the church, as priors aliens 
might have done: for altho' he be an alien born out of 
the king's dominions, yet he bringth his action, not in 
his own right, but in the right of his church; no: in his 
natural, but in his politick capacity; and therefore the 
action will lie. Hughes, c. 10. 85 „ 


14. It ſeemeth that a deacon, or even a layman, may A layman, or a 


be. preſented ; but he muſt be made a prieſt, before he deacon. 
can be inſtituted. For by the ſtatute of the 13 & 14 C. 
2. c. 4. none but prieſts only, ordain# according to the 
form and manner by the book of common prayer preſcri- 
bed, are capable to be admitted to any parſonage, vicar- _ 
age, benefice, or other eccleſiaſtical promotion or dignity 
| whatſoever ; except only the king's profeſſor of law with- 
in the univerſity of Oxford, who may hold the prebend of 
Shipton in the cathedral church of Saliſbury, altho' he 
be but a layman. Topo I nl | 
15. For a preſentee to have another benefice, altho' it A pluraliſt. 
be above the value of 8] a year in the king's books, is 
no cauſe of refuſal, for that is at his own peril, and the 
former benefice only becomes void in ſuch caſe. God. 


271. IVatf.. c. 20. | 


— 


16. No perſon may preſent himſelf: and this is ac- Whether a man 


cording to the rule of the canon law. But the books of na. 
common law fay, that tho' a patron cannot preſent him- 
ſelf in form, yet he may offer himſelf to the ordinary, 
and pray to be admitted; and that ſuch admiſſion may be 
good, But the more legal and regular way is, to make 
over the right to ſome other before the avoidance. And 

the ſame books do alſo agree, that where the right of pre- 
ſenting is veſted in more perſons than one (as in the caſe 
of jointenants, or joint executors) ; a preſentation of one 

of them made by the reſt is good. Gif. 794. 

17. By a decretal epiſtle of pope Alexander the third, 5 ee res 
it is injoined, that rf any ſons of preſbyrers do hold churches, atcer lus lahr. 
in which their ' fathers did ſerve as pas ſons or vicars, ici baut 
any ether intervening ; they ſhall be removed, whether they 
were born in the prieſthood or not. | I 


Whether they were born in the prieſthood or nat] All the 
children of clergymen in the times of popery were not il- 
legitimate; for a prieſt might have had children before he 
entred into any orders, or whilſt he was in the inferior 
orders, as oftiary, acolyth, or exorcilt. For albeit the 
ſubdeacon was charged to relinquiſh his wife, yet thoſe in 
inferior orders might retain them, And it is ſaid, thar 
even prieſts were generally married to the women they 
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kept in thoſe days; and tho? they kept it ſecret, for fear th 
5 of deprivation, ſometimes till their death, yet they often 7 
© took care that ſufficient evidence of their being married ſt 
might appear after their death, when they were out of the . 
reach of the canon law. 2 e eee Gu 
' Otho. Althe' the holy fathers did ſo abbor the poſſeſſing 7 th 
Fe eccleſiaſtical benefices by hereditary right, that they forbad the bu 
. ſucceſſion even of legitimate children into their fathers churches ; | 3 
* yet ſome, aliho illegitimate, do . invade ſuch churches, 2 
without any mediates ſucceſſor : we do irdain, that the prelates be 
Hall not preſume immediately to inſtitute or admit any ſuch into he 
the benefices which their fathers had, in whole or in part; and = 
| Fam ſuch have obtained the like benefices, they ſhall be de- . 
| x Athon. 47. EEE e ee e 
Milbout any mediate ſucceſſor} For one intervening diſ- pre 
joints and breaks the ſucceſſion. Atbhan. 7. int 
In tobale or in part] As to a portion, or penſion. Athon. 47, 45 


Peccham. Seccing it is probibited by lat, that without a 
diſpenſation apeflolical, the ſons 4 rec kors or preſbyters ſhall the 
not ſucceed to the churches in which their fathers did ſerve im- 


mediately or next before; and ſuch benefices are void, if the of 

1 contrary hereunto ſhall he done : we de command, that the pre- pe 

lates ſhall make ftrift inquiry into ſuch. vacant churches, and = 

take order therein as the law requirts ; taking diligent heed, 5 

that for the future they admit not any ſuch perſons to the like gy 

benefices by any title whatſoever, that a way be not furreptitiouſy we 

| 7075 contrary to right to the Jugegſſion of Chriſt's inheritance, = 
I illout a diſpenſation apy/tolical} At this day, without: anc 
a diſpenſation from the archbiſhop of Canterbury, to bil 
1 whom the whole right of diſpenſation throughout both fac 
| the provinces is transferred, by the ſtatute of the 25 H. 8. ma 
ll i c. 21. By virtue of which ſtatute, in little more than at 
| HE e ak hfty years from the time of the reſtoration of king Charles dot 
* | _ - «the ſecond, there iſſued out of the faculty office no leſs fix 
| than three hundred diſpenſations of this kind, for the ſon tro 
| to ſucceed the father. Gzb/. 796. 1 | mi 
| But in the caſe of Stoke and Sykes, M. 2 Car. it was wil 
| held by Dodderidge and Jones, two learned judges, that dot 
| this canon was not received here. 1 Still. 250. was 
| And Mr Johnſon obſerves, that there is no inſtance be 
* ſince the reformation, of any clerk deprived for ſucceed- c. 1 
| ing his father without a diſpenſation. And indeed the ] 
great occaſion af thoſe canons againſt the fon's ſucceeding or 
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the father, is now removed; which was 2% diſcourage the 


marriage of prieſts, as one may ſee PE the aforeſaid con- | 


Gturions! 


Jeb. 401. f 


18. Tho! the patron hath ſix inet before the lapſe Within what/ 
incurs, yet it concerns him not to delay preſenting till time. 


the ſix months be almoſt expired. For if he doth preſent 


but one week before the ſix months be ended, the ordi- 


: 


nary may pretend that he hath not time to examine the 
clerk. Or if the ordinary refuſe the clerk for inability, ' 
becauſe he is unlearned, or the like; the patron will not 


have time to 1 71 anew within the ſix moſitlis, but lapſe 


may incur, 


Vat. CI. 


In the caſes in which notice is to be given, the patron. 
neglecting from year to year to preſent, lapſe doth not 
incur to the ordinary; yet if in ſuch caſe a ſtranger doth 
prefent, and his clerk is inſtituted and induced, and not 


interrupted by the patron until fix months (accounting 


from the induction) be expired, the patron is without 
remedy for that turn: for that tho? he had not notice from 


the ordinary of the avoidance (for which reaſon the or- 
dinary can have no advantage of lapſe) yet the induction 
of the ſtranger's clerk is a notorious act, of which the 


patron as well as the country might have taken notice. 


Watf. c. 12. 

ut if a biſhop doth collate his clerk, either before he 
gives notice of an avoidance, where notice is to be given, 
or at any time within the ſix months limited to the pa- 
tron to fill his church, the patron may at any time after 


preſent his clerk : for alcho' wrongful collation maketh 


ſuch a plenarty as ſhall bar the lapſe to the metropolitan 
and king, yet it is no bar to the true patron ; and is the 
b:thop doth admit the patron's clerk, the other is out ipſo 


facto; and if the biſhgp will not aimit him, the patron 


may as well then, as at any time before, have his remedy 
at la v 2gainſt the biſhop. 
doth collate within the patron's ſix months, and then the 
ſix months paſs, no preſentation being made by the pa- 
tron ; the ordinary, if he will have the benefit of a lapſe, 


muſt collate of new: for the firſt collation being by 


wrong, cannot by time become rightful, and therefore 
doth not put the patron to his quare impedit, for that it 


was but as a proviſion for the time, and there ought to 


11 2 


be a new act before it ſhall be a good ONE. 
c. 12. 


If a church or benefice be of the patronage of the king | 
or he hath a right of preſenting thereto; he can never 


loſe his turn to the ordinary, by his neglect of pre- 


K 7 torring 


And therefore if the ordinary 
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ferring his clerk thereto. And in caſe the kiog doth not. 
preſent, all that the ordinary can do, is to ſequeſter the 
profits of the church, and e a check to e the 
cure. Mai. nnn 
Alſo a donative remaining void. never goes in lapſe; 

but the ordinary may compel the patron to fill. the ſame, . 
by e eceleſiaſtical cenſures. IVatſ. c. 12. Unleſs it hath 
been augmented by the governors of queen Anne's bounty; 
for then it ſhall lapſe in like manner as a preſentative 
hvin | 

19. It is faid, generally, in n all the books, that pre- 
ſentation may be made either by word, or by writing. 
If it be by word, the patron muſt declare in the preſence 
of the ordinary : if by writing, it is no deed, but is in 
the nature of a letter miſſive to the biſhop, : 2. 120. 

2 Kall's Abr. 353. . <>. 
But where a corporation, aggregate of many doth pre- 
ſent, it muſt be under their common ſeal. Gi 794+ 
And fince the ſtatute of. frauds and. perjuries at leaſt 
( 29 C. 2. c. 3.) it is neceſſary that all preſeatations ſhall. 

be in writings 

And by che ſeveral ap as, it is implied, that they 
| ſhall be in writing, and nat othetwiſe; for thereby it is 
en acted, that for every ſkin or piece of vellum or "parchment, 
or ſheet of paper, upon which, any preſentation or donation 
which, fall paſs the great ſtal of England, or upon which any 
collation: io be made by any archbiſhop or other. biſhep, or any 
preſentation or donation to be made by any patron whatſcever, 
of 'or to any benefice, dignity, er eccleſiaſtical promotion ſhall be 
ingrefſed on written, Hall be paid a double 40 6. flamp duty: 
Praviged that ſuch benefice,. dignity, or pramotian be F the 
yearly walue of / 10 J. er abeve in the king's books. 

But if under that, it doth not {gem to be clear, from 
any of the ſaid acte, that any ſtamp is neceſſary; unleſs 
it come under the denamination of a notarial act, of a deed 
(as being under ſcal) ; in either of which caſes, it ſhall 
de on a 58 ſtamp. | 

20. And the ſame may be in this form: To.the moſt re- 
verend ſatber in God, R. ly divine providence lord archbiſhop 
of Canterbury, primate of all England and metrepalitan : 
(if it be to the archbiſhop of York, the word [all] mult 
be omitted ; If to apy other biſhop, then thus:) _ 

Te tho right reverend faiher in God, R. lord biſhop of 
ar in his abſence to his vicar venereal 3 in ſpirituals, or 
ta any other perſon having or wh? ſhall have ſufficient. authority 
in this behalf : I Sir W. P. baronet, true and undoubted pa- 
tren Y. the eker of tie Parijh. church , — | or, 7 
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ohe Vicarage 1 ol the county of and in your 
disceſe of —=—— not vacant by the ae * Cor, reſgnation, 


or otherwiſe as the caſe ſhall 40 of A. B. the laſt incum- 


bent there, do preſent unto you D. cert, maſter of arts, 


_ bumbly. requeſiing that you will be pleaſed to admit the faid 


C. U. tathe faid church, and to inflitute and cauſe him to 
be inducted into the ſame, 4 all its rights members and ap- 
ur leuances, and to do and execute all other Fog in this be- 


+ 4 


LETS + 


c. 15. 
f &, corporation in geb d doth miſtake the name of 


their foundation, the preſentation is void ; therefore when 
a provoſt did prefent by the name of the provoſt of the 
2 5 in Oxon, whereas it ſhould have been, ala ſebo- 
rium regine de Oxon, according to the foundation; ir 
was adjudged, that by reaſon of the omiſſion of the Mord 
cholarium, ſeveral preſentations did not make an ufürp- 
ation, becauſe the preſentations were void. A. 8 Ja. Dr. 
Hyry v. Sir Richard Lovelace. Watf,' c. 20. Bulſt. 91. 
2. Preſentation, tho' duly made in all reſpects, may 
be revated, or varied, As to the power of revacation, the 


| genera) doctrine of the books ſeemeth to be, that none but 


the Eing can revoke : which he may do at any time be- 
fore induction; as he may alſo preſent a ſecond clerk, and 


135 


Whether it may 
be tevoked, 


ſuch preſentation ſhall be a good repeal of the firſt, eſpe- 6 


cially if care is taken to free it of all ſuſpicion of be- 


ing obtained by fraud in deceit of the king, by making 
expreſs mention of the rſt preſentation. In like manner, 


if the king dies before the induction of his clerk, this is 
ſaid to be a revocation in law. And the general conſe- 


quence of a right to revoke in any caſe is, an obligation 
upon the bithop not to admit againſt ſuch revocation, 


upon pain of being a diſturber. Gibſ. 795. Hal. e. 
20. : 

Put it doth not ſeem to be clearly ſettled, that a com- 
mon perſon alſo may not revoke a preſentation, be fore 


admiſlon and inſtitution thereupon, And in the caſe of 


State and Sykes, AM. 3 Che. Doderidge ſaid, that the ci- 
vilians affirm, that a lay patron caunot revoke his pre- 
ſentation, but he may cumulando variare, and ſo the or- 


dinary fall have election o inſtitute Which of them he 
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will, but that a ſpiritual perſon cannot vary at all; but 
he ſaid, that by the common law, without queſtion, £ 


patron may revoke his preſentation; Latch. 1 


2 
And what is ſaid in the books that the rig only can 


revoke, ſeemeth to intend after inſlitution, the church not 


being full againſt the king until the induction; but after 


inſtitutian it is certain a common perſon cannot revoke, 

it being then too late, the church being full, with reſpect 

„ minmtien,. TOI | 
As to the power, of varying, it is agreed on all hands, 


that this may be done by a common perſon ; that is, after 


one clerk hath been. preſented, he may (before admiſſion 
given) preſent another; but with this difference from a 
revocation, that where a patron doth thus vary, cumu- 


lindo, the ordinary may chuſe and admit” which of the 
clerks he pleaſeth. Gib. 795. Maif. c. 200. 
But this power of varying belongs to laymen only, and 
not to eccleſſaſtical perſons of any kind; becauſe they are 
ſuppoſed in law to be competent judges of the ſufficiency 
of the perſon, and do therefore proceed by judgment and 
election; and whoever elects an unfit perſon, is ipſo jure 
epRiyed of che power of electing. Gif, 795. Watſ. c. 20, 


II. Examination, _ 


z , 


Original right of 1. It is very well known, that in the ſettlement of 


examination in 


che piſhop. 


this church of England, the biſhops of the ſeveral dioceſes 
had them under their own immediate care; and that they 
had the clergy [rig in a community with them, whom 
they ſent abroad to ſeveral parts of their dioceſes, as they 


ſaw occaſion to eraploy them; but that by degrees, they 


found a neceſſity of fixing preſbyters within ſuch a com- 
paſs, to attend upon the ſervice of God amongſt the in- 
habitants; that theſe precincts, which are ſince called 


pariſhes, were at hrft, much larger; that when lords of 


manors were inclined to build churches for their own - 


- | conveniences, they found it neceſſary to make ſome en- 


dowments, to oblige thoſe who officiated in their churches 
to a diligent attendance : that upon this, the ſeveral bi- 
thops were very well content to let thoſe patrons have 


the nomination of | oh to thoſe churches, provided 


they were ſatisfied of the fitneſs of thoſe perſons, and that 
it were not deferred beyond ſuch a limited time. So that 
the right of patronage is really but a limited truſt; and 
the biſhops are fill jn law the judges of the fitneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes. But the patrons neyer had the abſolute diſpoſal 
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of their benefices upon their own terms; but if they did 


not preſent fit perſons within the limited time, the care 


of the places did return to the biſhop, who was then 
bound to provide for them. 1 84, 39. * 
And by the ſtatute of Articuli cleri, 9 Ed. 2. ſt. 1. 


c. 13. it is enacted as followeth: It is defired, that ſpiri- 
tual perſons, whom our lord the king doth preſent unto benefices 
7 the church (if tbe 'biſhop will not admit them, either for 


lack of learning, or for other cauſe reaſonable) may not be un- 


der the examination of lay perſons in the caſes aforeſaid, as it 
is now \ attempted, contrary to ibe decrees canonical; but that 
they may ſue unto a ſpiritual judge for remedy, as right jhall 


reguire. The anſwer : Of the ability of a parſon- preſented 


unto a benefice f the church, the examination belongeth to a 
ſpiritual judge; ſo it hath been uſed heretofore, and ſhall be 
eaſter. A e | | ty 


Of the ability of a parſan preſented] De idoneitate per- 
ſonz : So that it is required by law, that the perſon pre- 
ſented be idenea perſona ; for ſo by the words of the king's 


writ, præſentare idoneam perſonanf And this idoneitas con- 
ſiſteth in divers exceptions againſt perſons preſented : 


1. Concerning the perſon, as if he be under age, or a 
layman. 2. Concerning his converſation, as if he be cri- 
minous, 3. Concerning his inability to diſcharge his 


paſtoral duty, as if he be unlearned, and not able to feed 
his flock with ſpiritual food. 2 I. 631. | | 

And the examination of the ability and ſufficiency of 
the perſon preſented belongs to the biſhop, who is the 


eccleſiaſtical judge; and in this examination he is a judge, 
and not a miniſter, and may and ought to refuſe the per- 


ton preſented, if he be not idonea perſona, 2 Inſt. 631, 


De examination belongeth to a ſpiritual judge] And yet 
in ſome caſes, notwithſtanding this ſtatute, idoneitas per- 


fone ſhall be tried by the country, or elſe there ſhould be 


2 failure of juſtice, which the law will not ſuffer : as if 
the inability or inſufficiency be alledged in a man that is 


dead, this caſe is out of the ſtatute; for in ſuch cafe the 


biſhop cannot examine him ; and conſequently, tho” the 
matter be ſpiritual, yet ſhall it be tried by a jury; and 
the court, being affiſted by learned inen in that profeſſion, 
may inſtruct the jury as well of the eccleſiaſtical law in that 
caſe, as they uſually do of the common law. 2 1nfl. 632, 


Aud ſo it bath been uſed heretofore] So as this act is a de- 


claration of the common law and cuſtom of the realm, 
2 Ui, 032, | 1 


2. Ey 


137 


2. By a conſtitution of archbiſhop Langton: de in- 
jan, that if - any one be canonicallj preſented to à aburcb, and 
ihere be nnoppoſition ;/ the biſhop; ſhall not delay to admit him longer 
than two months, provided he be ſufficient. Lind. 138, 215. 
| But by Canogg: Albeit by. former conſlitutious f the | 

church of England, every biſhop hath had two" months ſpace to 

inquire. and inform himſelf of the ſufficiency. and qualities of 
every miniſter, after be hath been preſented unto him to be in- 
flituted into any benefice, yet for the avoiding of ſome inconveni- 
ences, we da naw abridge and reduce the ſaid two-months unto 
eight and twenty days only, Ii reſpect of which-abridgment 
zue do ordain and appoint, that no dauble quarrel fhall hereafter 
be granted out F any of the arcbbiſbops courts, at the ſuit of 
auy miniſter tuhuiſosver, except he ſhall finſs take his perſonal 
cath, that the ſaid eight and twenty days at the leaſt are ex. 
fired after he firſt tendered his preſentation to the biſhap, and 
that he refuſed to grant him inſtitution thereupon ; or Hall en- 
ter into bonds with ſufficient ſureties to prove-the ſame to be 
true; under 1 77 of lulpenſian of the granter thereef from the 
execution of bis office for half, a year toties quoties, to be 
denounced | by the ſaid. archbiſhap, and nullity of the double 
guar rel aforeſaid fo unduly procured, 4% all intents and pur- 
þ3 ofcs 's whatſoever. Always provided, that within the ſaid 
eight and twenty days, the biſbep ball not 1 institute any other t9 
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Every 31/7 hath 5% Ae canon ee bibop⸗ 
3 becauſe inſtitution belongeth to them of common 
right; but it muſt alſo be underſtood to extend to others, 
who have this right by privilege or cuſtom, as deans, 
deans and chapters, and others Who have peculiar juriſ- 
dictions. Concerning whom it hath been unanimouſly 
adjudged, that if the archbiſhop ſhall give inſtitution to 
any peculiar belonging to any eccleſiaſtical perſon or body, 
it is only voidable; becauſe they being not free from his 
juriſdiction and viſitation, the archbiſhop ſhall be ſuppoſed 
to have a concurrent jurifdiQion, and in this caſe only to 
ſupply, the defects of the inferiors, till the contrary ap- 

ears. But if the archbiſhop grant inſtitution to a pecu- 
ond in a lay hand, it is null and void; ' becauſe he can 
have no juriſdiftion there. Gig,. 804. 


To inquire and inform himſelf] In aue to an n objection 
made, that the bithop ought to receive the clerk of him 
that comes firſt, otherwiſe he is a diſturber; Hobart ſaith, 
the law is contrary : for as he may take ene time 

8 1 0 
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to examine the ſufficieney and fitneſs of a clerk, ſa he 
may give convenient time to perſons intereſted, to take 


knowledge of the avoidance (even in caſe of death, and 
where notice is to be taken, and not given) to preſent 
their clerks to it. Agreeable to what is held 0 


that it was àa good plea for, the ordinary, and no refu 


of the clerk, that the ordinary having other buſineſs, com- 
manded the clerk to come to him afterwards, to N 
amined; and that the clerk not returning, and the fix © 


months paſling, the ordinary was well intitled to the lapſe. 
Gibſ. 804, 805. 3 Leon. 46. 


3. Can. 39. Ne biſhop ſhall inflitute any to a benefice, who Manner of ex» 
hath been. ordained by any other biſhop, except he fir ft ſhew unto inan. 
him has letters of orders; and bring him a ſufficient teſtimony. . 


of bis farmer good life aud behaviour, if the biſdop ſhall re- 
worthy of his. miniſtry. ae as ih 

Except he firfl ſhew unto him his letters of orders] And by 
the 13 & 14 C. 2. c. 4. No perſon ſhall be capable to 
be admitted to any parſonage, vicarage, benefice, or other 
eceleſiaſtieal promotion or dignity whatſoever, before ſuch 
time as he ſhall be ordained prieſtrt. 


And bring a. ſufficient teſi mony of bis former goed life and 


quire it; and laſtly, ſhall appear upon due examination to be 


behavieur] By the ancient laws of the church, and parti- 


culatly of the church of England, the four things in 


which the biſhop was to have full ſatisfaction in order to 


inſtitution, were age, learning, behaviour, and orders. 
And there is ſcarce any one thing which the ancient 
canons of the church more peremptorily forbid, than the 
admitting clergymen of one dioceſe to exerciſe their func- 
tion in another, without firſt exhibiting the letters teſti- 
monial and commendatory of the, biſhop, by whom they 
were ordained. And the conſtitutions of the archbiſhops 
Reynolds and Arundel ſhew, that the ſame was the known 


law of the Engliſh church, to wit, that none ſhould be 


admitted to officiate (not ſo much as a chaplain, or eu- 
rate) in any dioceſe in which he was not born or 'or- 
dained, unleſs he bring with him his letters of or- 
ders, and letters commendatory of his dioceſan. Gib. 
. * Fr 
Notwithſtanding which, in the caſe of Palmes and the 
biſhop of Peterborough, T. 33 El. On a quare impedit 
brought againſt the biſhop, the biſhop pleaded that he 
demanded of the preſentee of the plaintiff to ſee his let- 
ters of orders, and he would not ſhew them; and alſo 


he 
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he demanded of him letters mifhve er feftimonial; teſti- 


fying his ability; and becauſe he had not his leere of 


orders, nor letters miſſive, nor made proof of them other 
wiſe to the biſhop, he deſired leave of the biſhop to pes} | 


them; and he gave him a week, and he went away, an 


came not again, and that the fix months paſſed, 'and he 
collated by lapſe. And upon demurrer, it was adjudged 


for the plaintiff; for that thefe were not cauſes to ſtay 


the admittance, and the clerk is not bound to ſnew his 
letters of orders or miſſive to the biſhop, but the biſhop 


muſt try him upon examination for one and en Gro. 


w__ | 
Which moſt of the bioks take notice of ub 2 Wey 


hard caſe, and in which perhaps the biſhop's taking ad- 
yantage of the lapſe might be ſome part of the conſide- 
ration.” And theſe words of the canon (which was made 


not many years after) ſeem to have ſome reference or re- 


troſpect ta that determination. 
But it is to be obſerved, firſt, as to the ten of or- 
ders, that it was only adjudged not to be neceſſary to 


produce the very letters of orders; for they might be 
Joſt, and proof thereof might otherwiſe be very well made 


from. the regiſtry of the biſhop who ordained the clerk ; 
or elſe it would follow, that every clergyman whoſe let- 
ters of orders are loſt, or conſumed by fire or . . ac- 
cident, would be incapable to be admitted to a benefice, 
And as to the letters teflimonia! ; the biſhop charged, 


that he did not bring ſuch letters teſtifying his ability, which - 
the court ſeemeth to have underſtocd of his ability as to 


learning, of which without doubt the bi ſhop. muſt judge 
upon examination; but the biſhop ought. to have ſet forth, 
that he did not produce letters miſhve or teſtimonial of 


his good life and behaviour. 70 


And 1aftly ſhall appear, upon Jus examination, to be worthy 
of bis miniſiry] As to the matter of learning, it hath been 
particularly allowed, not only by the courts of the king's 
bench and common pleas, but alſo by the high court of 
parliament, that the ordinary is not accountable ta any 
_ temporal court, for the meaſures he takes, or the rules 

by which he proceeds, in examining and judging (only 
he muſt examine in convenient time, and refuſe in con- 


venient time); and that the clerk's having been ordained 


(and fo, prefumed to be of, good abilities) doth not take 
away or diminiſh the right Which the ſtatute above re- 
cited dot give to the biſhop to whom the preſentation 
1 


Beneſite. 


is made, bo.examine and judge. Gilf. 807. Show. 88, 
4 Wed. „„ xr; ft 
In the caſe of Albany and the biſhop of St. Aſaph, T. 


| 27 Elz. the want of knowledge in the Welſh tongue, 


was declared to be a good cauſe of refuſal, where the 
ſervice was to be performed in that language; as render- 
ing the clerk uncapable of the cure: nor did it avail to 
alledge, that the language might be learned, or that the 


5 of the cure he was uncapable of might be diſcharged | 


y 2 curate, G1b/. 807. 
The law is the ſame, if the perſon preſented doth not 
underſtand the Engliſh tongue; for in ſuch caſe, the'bi- 


N ſhop may refuſe him for incapacity. at. c. 20, r 


Where there is a mixture of divers languages in any 
place, the rule of the canon law is, that the perſon pre- 
ſented do underſtand the ſeveral languages. Gib/ſ. 807. 


2 
III. Refafal. 


11 


1. Tue moſt common and ine cauſe of refulal is Cauſes of refuſal 


want of learning. 
But there are alſo many other cauſes for which a clerk 
preſented may lawfully be refuſed ; as, if he be perjured 


before a lawful judge; or if he be an heretick or ſchiſ- 
matick ; or irreligious ; or (as is ſaid in the old books) 


if he is a baſtard, and not diſpenſed withal ; or if he is 
within age; or if he or his patron be excommunicated 
for the ſpace of forty: days; or if he be outlawed ; or 
guilty of forgery ; or hath committed ſimony in the pro- 
curing of the preſentment he brings, or of another pre- 
ſentment to a former benefice ; or hath committed man- 
ſlaughter, that i is, if be be attainted thereof, and not par- 
doned ; and it 1s faid, that the ordinary may refuſe a 
clerk upon his own knowledge ſor an offence committed 
by him, which is a good cauſe of reſuſal, altho* he be 


not convicted thereof by the law; and this ſhall be tried 


by iſſue, whether it be true of NO: And generally, all 
ſuch as are ſufficient cauſes of deprivation, are alſo uff 
cient cauſes of refuſal. Waiſ. c. 20. 


2. If the clerk refuſed be the preſentee of a biſhop, Notice to the pa- 


{ 


or other eccleſiaſtical patron ; the ordinary is not bound tron of refulal, 


to give notice of the refuſal : or if he ſhould do it, ſuch 


patron can never revoke nor vary his preſentation, by 
preſenting one afterwaids that is better qualified, without 
the ordinary's conſent; the law ſuppoſing him that is a 
fpiritual enz to * capable of os, an f able: clerk : 

f e 


traverled, and the party refuſed be living, this ſhall be 


Bench 


* Ab 5 tay come to him unavoidably, it the elerk 
firſt preſented be juſtly refuſed. But if the clerk pre ſent- 
ed be the preſentee of a lay patron, and be refuſed by the 
ordinary ; the ordinary in moſt caſes is bound to give no- 
tice to the patron of ſuch refuſal : for if in ſuch caſe no 
notice is given, no lapſe can run, tho' no other clerk be 
preſented 4 nor if notice be given, unleſs upon trial the 


-clerk was juſtly refuſed. But if a clerk preſented be for 


good cauſe refuſed, and notice thereof be in due time and 


manner given to the patron, and no other clerk be pre- 
ſented in time; lapſe doth run to the ordinary, el 


e . 

In the caſe of Hele fad the biſhop of FW A. 3 FA 
It was faid by the court ; that if the ordinary refuſe be- 
cauſe he is eriminous, he need not give notice of the re- 
fuſal; for the crime is as much in the cognizance of the 
patron as of the biſnop; but if he refuſe becauſe illiterate, 


he mult give notice. 2 Salk. 


39 
And in general, lord Coke lays, if the cauſe of refuſal 
Ye for default of learning, or that he is an heretick, ſchiſ- 
matick, or the like, belonging to the knowledge of ec- 


cleſiaſtical. law, there the ordinary muſt give notice there- 


of; to the patron ; but if the cauſe be temporal, as felony, 


or homicide, or other temporal crime, or if the diſability 
grow by any act of parliament, or other temporal law, 
there no notice need to be given, unleſs notice be pre- 
ſeribed to be given thereby. 2 It. 637. 

But in the caſe of the Xing and the biſhop of Hereford, 
where the refuſal was of a common drunkard, and com- 
mon ſwearer, who was preſented by the king, and it was 
argued that in this caſe no notice need to be given, be- 


. caule nullum tempus occurrit regi, and no lapſe could incur 
if he did not preſent again within the ſix months; yet 


the court reſolved, that the plea was bad, for want of 


notice alledged. 7505 807. Cemyns 358. 


At leaſt in all caſes it is fair and equitable, to give 
notice to the patron of the refuſal, whatever the cauſe 


may be; for it is very poſſible that the perſon pre- 


ſented may be many ways unfit, and; the n not 


knowit. 


And it is not enough that the view! barely give no- 


| tice of his refuſal, unleſs he alſo ſignify the cauſe of 


it. For altho' the biſhop is judge in the examination, 
yet inalmuch as the, proceedings of the biſhop are not of 
record, the cauſe of refulal is traverſable; and if it be 


tried 


efiefice. 


tried by the metropolitan 5 Oy 6 he be dea ; "thi J thall 
be tried by the country. 5 C3. 

And ſuch notice ought to 79% given with as much ſpeed 
as conveniently may be; and e where the ordi- 


nary delayed to give. ee to the patron for the ſpace of 


twenty two days, it was held that the notice was infuf- 
kcient, and that therefore the biſhop ſhould' have no Nm 
vantage by lapſe. N alſ. e. 20. , 


And notice is to be given in ſuch caſes to che "ay ; 


ſon of the patron, if he be within the county where the 
church! is at the time of the giving thereof; otherwiſe it 
is to be given to him by an inſtrument in writing, affixed 
to the door of the church to which the clerk was pre- 
ſented ; but if notice be given by ſuch inſtrument as afore- 
ſaid, Feige the patron. be inquired after, and a return 
made that he is not to be found within the county, fuch 
notice is not good. Waiſ. c. 20, 


When the biſhop hath given notice of his refuta! of 


a clerk, this doth not give the patron a longer time to 
preſent in, than he had before. For if the church be 


ſo,void, that the biſhop is not bound to give the patron 
notice of the avoidance, the patron muſt preſent his ſe- 


cond clerk (if he think his firſt preſentation to be juſtly 
refuſed) within the fix months, accounting from the time 
the avoidance happened. But if the church be void by 
ſuch means, as that the ſix months do not run without due 


notice to, the patron of the avoidance, and the patron doth 


preſent his clerk before the ordinary hath given him any 
notice thereof; if the ordinary doth refuſe his clerk, and 


give notice of his refuſal, yet the patron (as it feeme th) 


hath ſix months, accounting from the notice of the bi- 
ſhop's refuſal, to make his ſecond preſentment i in, before 
lipſe can incur. But if the biſhop! had given notice of 
the avoidance before the patron preſented, and then he 
reſuſeth the patron's clerk for juſt cauſe, and doth give 
notice thereof, the patron” s fix months are to be account- 
ed from the firſt notice. Vi. c. 20. 

If the biſhop refuſe a clerk for inſufficiency, and the 
patron, preſents another, and the biſhop admits the, firit, 
he is a diſturber; for having once refuſed him for intut- 
ticigacyv, he cannot afterwards accept him, Gi $07: 


2. When the biſhop doth without good cauſe refuſe, Remeiy for the 


or unduly delay to admit and inſtitute à CK to the chuich cler retulee, 
7 by duplex querela 


in the ip rnual 


to which he is preſented, the clerk may have his remedy 


agaiiiſt the biſhop 1 in the ecctcfialt: cal court, a as the 3 cHurt. 
ay in che temporal court. : 


This 
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wont to write to the bi 


fifth day after if fiftee 


This remedy the clerk may have before the ordinary to 
whom appeals are to be made, by the way of a duplex 


querela; that is to ſay, if a biſhop doth refuſe, then be- 


fore the archbiſhop in his court of appeals :"iſ an arch- 


biſhop doth refuſe, then before the delegates. 
And if the biſhop doth admit the clerk, and then doth 
refuſe to inſtitute him; the clerk may have the ſame re- 


medy againſt the ordinary, to inforce him to do his duty : 


that is, the clerk preſented having exhibited his preſent- 


ation to the biſhop, or to his vicar general (having power 


to inſtitute), and being refuſed of unjuſtly delayed, and 


complaining to the judge of appeals thereof ; the judge is 
| gk in form of law, and this writ- 


ing they call a duplex querela. 


This duplex querela is to contain a monition to the 


biſhop, or to his vicar general (having power to give in- 
ſtitution) that within a certain time, as within nine, or 


ſometimes fifteen days, he admit the party complaining ; 


and alſo a citation, 8 the biſhop may be cited to 
appear by himſelf or proctor at a day after, in caſe he 
doth not inſtitute as aforeſaid, to ſhew cauſe why, by 


_ reaſon. of his negle& of doing juſtice, the right of in- 


ſtitution is not devolved to the ſuperior judge. It is alſo 
expedient, that the ſame duplex querela do contain an in- 
hibition to the biſhop and to ſuch vicar general as afore- 


ſaid, that nothing be done by either of them pending the 


ſuit, to the prejudice of the party complaining. 


The clerk refuſed, having obtained from the proper 


judge a duplex querela, is to take care that ſome perſon 
ſufficiently learned for that purpoſe, do admoniſh the bi- 
ſhop to admit him and to do him juſtice, within the time 


mentioned in the duplex querela, and alſo according to 
the contents thereof to inhibit the biſhop. | | 


If the. biſhop, after he is admoniſhed to inſtitute the 
preſentee, ſhall expreſly refuſe to admit him ; the man- 
datory may preſently cite the biſhop to appear, accordi 

; ts of the duplex querela ; but if no reſuſal 
be made, the\biſhop being admoniſhed as aforeſaid, the 
clerk is firſt to Repair to the biſhop or ſuch his vicar ge- 


neral as aforeſaid Non the third day after if no more than 


ed in the duplex querela, or on the 
ays be appointed therein, and to 
exhibit his preſentation, and to require admiſſion and ju- 
ſtice in all reſpects to be done to him, and offer himielf 


nine days are menti 


ready to ſubſcribe the thirty nine articles of religion, and 


the declaration as required by law, and to take the oaths, 


N 
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performed, in reſpe& of his admiſſion and inſtitution into 
that . benefice. And this he is to do twg times more, if 


not received, namely, every third or every fifth day, ac- 


cording to the time given in the duplex querela. But if 


he rannot come to the prefence of the biſhop, he is to 


proteſt his readineſs to receive his admiſſion and to ſub- 


ſeribe as aforeſaid, and to have at leaſt two witneſſes 


thereof. | | b | «> 
If the biſhop ſhall not do the clerk juſtice within the 
time limited; then, after the expiration thereof, the party 


amd to do every other thing required by law to be of him 


preſented is to take care that the biſhop be cited accord- | 


ing to the tenor of the duplex querela, | 
If the perſon that is to cite the biſhop cannot come to 
his preſence, be is to ſignify to ſome of the biſhop's 


ſervants, that he hath a duplex querela at the inſtance of 


ſuch a clerk preſented to ſuch a church, to be by him ex- 
ecuted, and to deſire that he may come to the preſence of 
the biſhop. If he may not come to the biſhop's preſence, 


fo that he cannot cite him; the preſentee is to ſtay till the 


day og which the biſhop ſhould appear had he been cite#; 


at which time he is to be called; and if he appear not by 


himſelf or proctor, a citation viis et modis is to be decreed, 
which is to be executed perſonally if the biſhop miy be 


ſpoken with, and if not, then by affixing it to the out- 


ward doors of. the biſhop's palace, or of the houſe whe 
the biſhop reſides, or of his cathedral church. hs 
After the biſhop is cited, whether by the firſt or ſecond 
mandate, the perſon citing is to certify to the clerk or his 
proctot, by his letters, or by ſubſcribing upon the back- 
ſide of the mandate, the day of executing the monition to 
inſtitute, and the inhibition, the ſeveral days of the pre- 
ſentee's aſking admiſſion, and the day of his citing the 
biſhop ; and if the biſhop refuſed expreſsly to admit, that 
alſo is to be certified. | 1 ; 
If the biſhop appear not at the day, upon the peti- 
tion of the preſentee's proctor, the biſhop, being thrice 
called, is by the judge pronounced contumacious; and 
as a puniſhment of his contumacy, the judge doth pro- 
nounce the right of inſtituting the pteſentee to his be- 
nefice to be deyolved to the ſuperior judge, and doth de- 
cree that the clerk ſhall be inſtituted, and that he will 


write to the archdeacon or ordinary of the dioceſe where 


the church is, commanding him to induct him. 


PACT. ER. 


"T Ra: © 


lieth ſor the biſhop. ai, c. 21. 


c. 21. 


Then the peck is e (if the pre 
court of arches og audience) to the archi; 


op t to examine 


him; and the archbiſhop brains. of. bim, returns him 


with his fiat inflitutis to the, judge; who, before he inſti⸗ 
tutes, is wont to require, a bond of the preſentce to 5 
him harmleſs on that account. 

But if the biſhop doth appear, and doth. alledge Towne 


Juſt cauſe why he refuſed. the clerk:;z. then they are to pro- 


ceed to the trial of that, as in otherſummary cauſes, 


If the cauſe alledged by the biſhop be not proved, the 


| judge pronounceth as before, for bis own juriſdiction; 
and the biſhop, is. to be condemned in expences; and ſo 


if he doth alledge an inſufficient cauſes, ; AS. e the church 


is litigious; for this he ought to haye tried... 


If the biſhop will, not defend; the. ſuit, the pretended 
incumbent may do it, ande lledge that — church is full 
of himſelf: But thenghe. judge will Belt pronounce, ſen- 
tence for his own juriſgictian; becauſe. the biſhop hath 
alledged, nothing to appoſe it. But if tbe biſbop, Will al- 
low ſuch. incumbent to defend the ſuit in his on name, 


then the, judge cannot decree. for his on juriſdiction, 


until the. cauſe, is determined. Clare, Querela Dupl. 
Way: Ge. 21... 1 Ought. 237248. 1 

-And.this way of procceding. in this caſe.againft a biſhop, 
is allowed of by the cammon law; Sm no prohibition 

Which courte. of proceeding. in x Yay ec cleiaſtical.« court, 
is the moſt proper remedy; that the clerk” can uſe, incaſe 
he be refuſed by the biſhop. upon the zeggunt. of any per- 
ſonal. Fault or defect; not only becaule. by, luc courſe 


the clerk. in a ſhort time, at leſs charge, and. lefs hazard 


of. loſing, his living by errors (which ave eaſily fallen into 
at common law), may gain inflitution;;.. but alſo becauſe, 
although his patron. bring his action at common law. for 
refuſing his clerk for crime or inſuffciengy, ſuch caule of 
refuſe. ſnall be tried by a ſpritual judge, to wit, if a 
Bus refules by the lake of. the ines Wa. 
<2 5 

NE the ere Judge - in hes; br fy is. 80 nr 
certificate of his judgment to the temporal. court; upon 


which: they may proceed to ſentence, in a e asg 


or darrein preſentment. ul. cini 44 


If the archbiſhop of York refuſe, it is, Td, that, the, 


4 3 


— of refuſal hall be tried by bilcls, ops; 1 . 


* * 
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— 
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before his ſecond examination, fo as he cannot be exa- 


cure © 


_ ome. 47 
But if the party in whom diſability is alledged, be dead 
mined; the trial of his/ability or difability ſhall be by the 
country. So in a quare impedit againſt the archbiſhop of 
Canterbury, if the ability, of the clerk come in queſtion, 
it is ſaid that it ſhall/be tried. by the country, and not by 
any inferior ordina c and the ſame rea ſon ſeems to beas 


* 


to the archbiſhop of Vork. Maiſ. c. 21. e wn 5 
4 If the patron finds himſelf aggrieved by the ordina- Remedy fen che 
5 | N patron in the 
temporal court, 
dy quare impedite 


ry*s refuſal of his clerk ; he may have his remedy. by quare 
impedit.in the temporal coubftfrt. 

And in ſuck caſe the qydinary muſt ſhew the cauſe of 
his refuſal ſpecially and Tirectly (not only, that he is a 
ſchiſmatic, or heretic, for inſtance; but the particular 
ſchiſmatical acts or heretical Pere that he is charged 


withal muſt be ſet forth), For the examination of the 0 


biſhop doth not finally conclude the plaintiff: and with- 
_ out. ſhewing ſpecially, the proper court cannot inquire 


and reſolye, Whether the refuſal be juſt or no. And if 
the eau e f refuſal be ſpiritual, the court ſhall Write to | 
the metropolitan to certify thereof; or if the cauſe be 


temporal and ſufficient in law (which the temporal court 14223 


TS nb 0 8 : 
hall decide) the ſame may be traverſed, and ag iſſue 
52 . Joined, and tried by the country. 2 fl. bat 
But in caſe of refuſal for inſifficiency in learning, it 
was adjudged in parliament, in the caſe of the biſhop of 
Exeter againſt Hele, to be a good plea, on the part of the 
biſhop, that the preſentee was a perſon ngt ſufficient or ca- 
pable in learning to have the ſaid church; and there reſolved, 
that he need not forth in what kinds of learning, or to 
what degrees,. he was defeCtive. . 2 Salt, 539. 6 907. 


52 . 
* 


In a larger ſenſe, admiſſion is ſometimes uſed to include 
alſo inſtitution; but more frequently, and properly, ad- 
miſſion is taken to be, when the biſhop. upon examination 
doth approve of the preſentee, as a t perſon to ſetve the = 
7 the church to which he is preſented; and inſtitu» 1 
tion is that act by which he doth commit to him the cure 


thereof. M atſ. c. 15. 


And we find ſometimes alſo the practice of inveſtiture 
by the biſhop, in our eccleſiaſtical records; —— iþp/um in- 


Aituit et inveſtivit annuls ſus ; which is frequently repeated 


r L 2 in 


** 


-. Oathogainſt 2. By Can. 40. To avoid the detgſtabli fin of ſimony, every 


| : 148 Benefce. 9 


in archbiſhop Pectham's regiſter (and is in uſs to N 


. in the dioceſe of St. Aſaph), and is mentioned as diſtin 
from the admiſſion, inſtitution, and induction, Gib/. 808. 


= 


7 : . 3 f ? 4 x £ 1 43 g A. F 
J — - A So 
a „ E847 V t 


D:Merence be- 1. There is no difference between inſtitution and * 


tween inflitution tion, as to the action it ſelf but this; that the biſhop doth 


and collation. not preſent to ſuch livings as are in his own gift, but im- 
mediately inſtituteth his clerk, in much the ſame form as 
be or his chancellor inſtitute a clerk preſented by any other 

patron, And as the biſhop collates to benefices of his own 
gift jure pleno, fo he doth to thoſe which fall to him by 
lapſe. Johnſ. 81. i nr oy gr. 

Amony. archbiſhop, biſhop, or other perſon baving authority to admit, 

inſtitute, or collate, to any ſpiritual or , eccleſiaſtical function, 
dignity, or benefice, Hall before every f uch admiſſion, inflita+ 
tion, or collation, mini/ter to every per ſon is be admitted, inſli- 
tuted, or collated, the cath againſt ſimony (which is inferted 
BB: oo» ub cool nor + a os 
Oathe of alle - 3. By the 1 El. c. f. & 1 W. c. 8. f. 5. Every perſon 


giance and ſu- 405% ſhall be promoted or collated to any ſpiritual or teclefraſtical 


8 8 2 bentfice, promorion, dignity, Mice, or miniftry ; before be ſhall 


take upon him to receivs, 3 exerciſe, ſupply, or occupy _ the 


fame, Hall take the oaths of allegiance and ſupremacy, before 

uch perſon as ſhall bave authority ta admit bim; (which are 

inſerted under the title Paths) 

Oath of cano= 4. Alſo the perſon to be ihſtituted ſhall take the bath of 
wiel ovedent* canonical obedience in like manner. Clurte, Tit. 9 1. 
Which oath is as followeth ; «1 A. B. do ſwear, that 
„ I will perform true and canonical obedience to the 


4 biſhop of. C. and his ſucceſſors, in all things lawful and 


% honeſt : So help me God.” G13/. 810. 


* 


Oath of 16ſi- 5. And if it is a vicarage, he ſhall in like manner 
dence. © -— take the oath of perſonal reſidence in the ſame. Clarke, 
Tit. 91. f b ron | 


- Which is this; I A. B. do ſwear, that I will be re- 

« fident in my vicarage of in the dioceſe of 

„ unleſs 1 ſhall be otherwiſe diſpenſed withal by my dio- 

c ceſan: So help me God.” Gig. 810. 

And by a conſtitution of Ortho; without the oath of 

i reſidence, the vicar's inſtitution ſhall be void. Athon. 24. 
Subſcription to 6. By the 13 El. c. 12. e aſſent and ſubſcrip- 


wa ans tion to certain articles therein ſpecified,” and contained in 


, X ; 


4 7 2 


* che eccleſiaſtical records. 
. By Can. 36. Ne penſon ſpall, either Wie imab #7 Sukkeriptivn 6s 
the three arti- 

.., cles, concerning 
Upremacy, 


# "fl ſubſcribe ts theſe 4bree arti * oat. EONS 


Si. .Þ 


1, 


Beneſite. 


the'book of articles | agreed upon in convocation in the 


r/on. hall be admitted to 
/ have * the 


. ? * 


yeat 1 $92," it is enacted, that no 
with cure, except be ' ha 
fail 7 $i in r preſence of the bramary. 


7e any \benefice with cure] So that . e 
conries, ere and the like, lay no obligation on-any 
pl MEIN by this ſtatute. Gib/- os. 


© Bxebpt he hall fir A have ſubſeribed] And the ordinary 1 is 
not bound to wt the e the elerk to be b him 
ſubſcribed, and to require him to do it; but the c erk is 
himſelf to doner to ub: cribe them: and in this caſe upon 


the clerk's neglect to fubſeribe the articles, the church 

remains void, as never full of ſuch clerk, wag no ſentence 

of deprivation is neceſſary, 
_ Incumbent,” but” ard admiſſion and Inflltution are Fold: 
* 6. 15. | 


FT. Rata, inliaon 
* 


by reaſon in he never Was 


a5. 8 given (as inductions and inſtalments may 
still) by proxy; as appears by innumerable alan 
Gib. 808. 


tian be admitted 10 any: ecclefiaſtical living; except | he Hall 


149 


(1) © That the king's majeſty, under God, is the e's the common 


<<; ſupteme. governor. of this realm, and of all other 
<. highnefs's dominions and countries; as well in all ſpi> cles. 


> H ritual or eccleſiaſtical things or cauſes, as temporal; 
& and that no foreign prince, perſon, prelate, ſtate, or 
. <<. potentate, hath or ought to have any juriſdiction, 


« power, | ſuperiority, preheminence. or authority, eccle- 


| $ {Giaftical. or ſpiritual, within his Wey, s ſaid en. 


dominions, and countries.“ 
) ** That the book of common prayer, and of or- 


e dering of biſhops, prieſts and deacons, containeth in it 
« nothing contr 
. lawfully be uſed, 


to the word of God, and that it may 
and that he himſelf will uſe the form 
& in the ſaid book "preſcribed in publick prayer, and ad- 


4 &, miniſtration of the ſacraments, and none other. 


(3 0 „That he alloweth the book of articles of religion, 


oe pred upon by the archbiſhops and biſhops of both _ 


«<_ provinces, and the whole clergy in the: convocation 


40  bolden at London, in the year of our Lord God one 


**thouſand five hundred and ſixty two; and that he ac - 


L: EY all and every the articles therein con- 


: L 3 e * rained, 


prayer, and the 
his thirty nine ati. 


18 A 
. ” * 


1 


| 
1. K 
f 
ö 
j 
| 
| 
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| | Subſcription of 
the declaration 


of conformity, 


« tained, being in nume. ; ning. a wy thir 170 Ge the 


ee, to be agreeable to the word 0 


theſe 7 three "articles whoſoever will #/ berib 77 gat | i 


W er of all ambiguities, ſubſcrib&\gn, ibis order. an 
form of words, "Fg, g down 1 10 'chri/idms, 
. de I N. N. do willingly and et animo ſubſeribe to 


etheſe three articles abovementioned, and to all things 


or that are contained in them. And if any bifbep'' al! 


adit. any as. 15 aforeſaid, 5% be. fil: have n in 
om giving . 


724 and far - aforeſaid... he all be. {u 
i ode 5 and ICanices ta breech #4 r the Job twelue months... 
lich penalty ſeemeth, + A 


parſon, 2 curate, 


an prebend, parſonage, Vicarage," vr any ober res 
Heal dipnity on promotion," or of any 'curutt"s:plats'dr 1 
=} 


ulliat or before his admiſſion to h incumbent” of: bave þ 


* Nl TH eu 


n * 4 ** 1 


25 eſtabliſhed.” 19 E + 8 . LOS 


- * N 
1 * 


nme 


aforeſaid, Lubſeribe the declaration or uren 8 
v. „% A: B. do declare, that IC Will eb n for; 


| = md l m of the church of England, ab it is now bylaw 
e 


I c 8. N bt Th. l 


” ett #bdich\ ſaid yr OI: and. „ ball Ie Jab 


+ 


ibed bifere the ut chbifſhop, biſhop; or ordinary of the" diver 
Wet the vicar "enero tis ee 
zeſpeRtively, 15 C. a C. 6. f. 5. Jg en pain tat wry por 
failing in ſudb fubicription, ſhall-loſo and forfeit ſuch ee 
2 and ſhall be utterly diſabled and i pſo facto 
thereof"; and the ſam hall be vbid, as "if faul porſon ſo 
were naturally dead. 13 & 14 Ca. d 4%. 18. 
Aud after ſuch fuk /eription made, *eur#y ſueb parſon, vic 


mnath and litlurgy ſhell procure à tertifigate- under the 20 


* 


(© Concerning the 


perſon inſtitut- 
ing. 


Ae Yheve/phenve arehbifhop,' ' bhp," or ordinury 1 5 | 


ala (ir fuck! mir vicar gemrall thanbellur, on comin: gory 
ab uferdſad ohe hall on deminid RARE and Uelkver the [in 


td be can him. publiehy i in "aye IRON be} 15 . 


Gor 01 4 fp vat een 
{ I6 the biſnoß admit à clerk A hKcient, he itber 


inſticures-hiny in perſon; (or elſe giues bim his farz and 


tend him to hiswicar g general, N N comt ar y, 


to doit tor Him. Job $2. FCFCCCCCCC . 
" * = 09 en ee "It Nees bes 165 ** * s 


can 0 Vi 


> 


Fd 


an furname, 


equate to b. 5 


1 is 1 of others, x Le Maha bilhop, for. 
+ OG fau ? 4 fi tum 
Me 1 73 5 15 7 5 oe 2 


orders; who ſhall be Wee e or. have po” 2 5 any 425. | 


1 * 155 


FUMES” FS 


2 $ 


* 


% 1 


8. 80 archbflles- 1 when he had reſs]yes againſt 2 
_ taking the oaths to king Wilkiani and queen Mary, and. 
or therefore could not in reaſon adminiſter them to others, "7 1 
= - "ſend bis clerks to be Inſtſtuted to bis collative bene“ I | 
2 ces; by the vicar! general. 7 85 | 
Dy | 2 5 nor only by comtmiiffion in . perde eaſes, but” 
. aſs thepeneral power of granting inſtitution may be de- 
l jegated by patent to chancellors or commiſſaries; but thi 1 
1 hath notUlways been judged convenient. Gibf. 804 EE > 
Ws During the time that any dioceſe or inferior Juriſdiction 
2 is viſited, Nane inhibited by the archbiſhop, the right o 
35 inſtitution belongeth to him; and when any ſee is vacant, * 
* the right belongeth alſo to vim! or to ſuch other as,'b 
92 Þ| compoſition, pre ſerĩption, of otherwiſe, is guardian of the 
4 ſpirituatties. "G3 See f) 1 
4 If inftitution be taken Hor an Mpeg hand, lt tnay | 
| be made good by confirmation of the perfo o from whom ; 
Js it ought d Have been taken. Thüs we find, that an in- 
ſ- ſtitution Hie had been”) Tren by the biſhop of St. Da- 
5 vids; pending is | ſuſpenſion, was confirmed by arch- 
BY biſhop WHngiftz as al ſo indtger inſtitution, \ by #redbiſhop, 
34 Abbot, which Had been given Mt the bine; pending a 
1 metropolitical viſitation. Gibſ. 81 
. ron It is not Uf nedeſity, det - the examination,” 1. Is what Plate. 
. milieng! or düſtttuton be made by the ordinzty Within 


the dioceſe in whielt the church as for the j juriſd ition of 


* th&/ordipary{"as to ſuch matters, is not n 

5 | lows: oy perſon of the ordinary; Wherever de Söcg. 21 | 

; c 51. Ari es ine e K 0 W el | 

5 But Dr. Gibfon'ſays! his wür hor ay eh wn in- 

ve derſtood to becclear law: 48 Appears by the m many com- 

* mions Rich have deln granted from time tc ime, 5 

_ archbiſhops to their Sep e geie biſhops," to inſtitute 

—_ ove of "their diocsſe, and in ary part of tlie N 
3 Which comiſten, 'he' ſays? ev rtheleſs, may e, un- . | 

derſtobd itt this ſefife, that thöugh the act fall be god 3 
by and valid in law when done, yet the doing de jwithour 

ry leave is irregular. Gif, S044 5 

153 11. The form and manner of. the jattieutiön ! is, Ant Form and man- 

4 the clerk kneeleth down before the” ordinsry, wilt F 

| readeth the words of inſtitutiöi out of by written. "Initru-, © . 

2 | ment, drawn. 'bef6fchand' fot't Mis "purpoſe," with the, ſal, 

d | )ſcopal'ap pendant, Which 55 "Clerk N Bremen 

ſs is to hold 73 his band. Jab 74 . | 

3 7 - Inffitation being given to a clerk, a; ding. ang/ Entry thertef” 

0 particular vey oF, i 5 be made in the pudiibbvitegis DOR — 


24 | L 4 — fler 


2 


1 


Letters teſt' mo- 
nial thereof. 


Stamp duty. 


e fire. 


ger of the ordinary: that is, not only that fuch'a clerk 
received _ inſtitution on ſuch a day, and in ſuch a year; 
but, if the clerk was preſented, then at whoſe preſenta- 
tion, and whether in his own right, or in the fight of 
another; and if collated, or preſented by the crown, then 


Whether in their own right, or by lapſe.” This hath been 


the practice, as far back as any eo OP Ty records te- 
main: and it is of great importance that ſuck entries 
duly made and carefully preſerved; both to the clerk, 
whoſe letters of inſtitution may be deſtroyed or loſt ; hd 
to the patron, whoſe title may ſuffer in time to come, by 
the want of proper evidence upon whoſe preſentation it was 
that inſtitution was given. And it might tend perhaps to 
the better obſervation hereof, if every clerk, after having 
paſſed the examination of the ordinary, and thereupon 
obtained his fiat, were ſent to the proper office of the re- 
giſter for his letters of inſtitution. Gig. 813. 


And lord Coke ſays ; preſentations, admiſſions, id; 


inſtitutions, are the life of advowſons: and therefore if 
8 ſuſpect that the regiſter of the biſhop will be neg- 

gent in keeping of them, he may have a certiorari to the 
biſhop, to certify them into the ae 2 acts 356. 
a 

13. The clerk being inflituted, the inſtitution 3 is — — 
without any after act; yet the ordinary is wont ce make 
letters teſtimonial. thereof. atſ. c. 13. 

By the ſeveral ſtamp acts; for ever jaſtitution that 
ſhall þ als the ſeal of any archbiſhop or biſhop, chancellor, 
or Aer ordinary, or any eccleſiaſtical court whatſoever, 
| ſhall be paid a treble five ſhillings Ramp duty? ae 


And for every collation. to a living of 10 l, a year or 


uch! in the king's books, ſhall be paid a double forty 
ſhillings ſtamp duty. And the reaſon of this difference is, 
dera collation ſtandeth alſo in the place of a preſenta - 
rion, for which (in caſe of a living of 10 l. z year or more 
in the king 8 books) \a like double OP Rings 147 85 
"ON is * to " paid, : | 


AM. "I" 5 ls, — 8 — 
N —— 4 — ** . REY > 5 ** 


_ A * bock it lf As. * * Preſent 3 aud 


| - inſtitutions. Oc, and ſo it is quoted by every one: but the ſenſe 


ſermeth to require (without oyerſtraining the rules of criticiſm) 
that we ſhould ſuppoſe the word Pręſent with a daſh tq have been 


writ ſhort in the original manuſcript for Preſentations, and ſo _. 


miſtaken by the printer. Of which kind of errors there are di- 
vers others in that author's Works, PEST, m . en were 
— after his death, © t ch 


* 
24 * 
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If the collation is ta a . a year in the 
king? s books, it ſeemeth that 2 ſame ſhall: be on a:treble 


five-ſhillings ſtamp,- 2” 
15. Kt is not material what. ſeal the ordinary doth make fl 


| ute af i in that caſe. Hatſ. C. 154% $253 ene 


Thus in the caſe of Cort and the W St. David's, 
H. 9 Car. the chancellor af St. David's had made uſe of 
the biſhop of London's ſeal q and it was adjudged to be 
well enough, becauſe it is the act of the court which 
makes the inſtitution, and the inſtrument is only a tefti- 
monial of that act; and the ſeal uſed (whatever it be) 
hall be. taken tolbe the ſeal of the perſon! intorting for 


We time. 8 341. 


16. Laſt oß all, — — — delivereth Mandate to In- 


N to the party inſtituted, a written mandate to the hee" 


con, or other proper perſon. to induct him. -Fohnſ. 74. 
17. By the 3 El. c., 6. I any perſon: — Fee. 
ward or ther preßt, ar any promiſe or other aſſurance thereof, 
direftly or indireetly, {other - than for uſual and lawful fees, J)' 
admit, inſtitute, inſial, indutt, inveſt, or place any perſon in 
or to any benefice with cure of ſauls, dignity, prebend, or other 
living eccleſiaſtical ; he ſhall forfeit the double value of one year's 
e thereof, or the ons Hall be word as * gun perſon were 
. ally da. . 

By a conſtitution of archbiſhop Nane N prelate 
hal extort any thing, or ſuffer any thing to be extortad by his 
officials or arehdeacons, fer in/litution, or putting into poſſeſſion, 
or for any writing concerning the ſame to be made. Lind. 137. 

And by a conſtitution of archbiſhop Stratford: Ve do 
ardain, that for the writing letters of inflitution er collation, 
n more ſhall he taken than 12d; but the ordinaries ſhall allow 


flipends te their. officers, eee they hall be contented. | 


nd for. the ſealing 0 b letters, or to the marſhals o 
7 4 1 . nothing ſball be paid. And ; Jr any 
perſon  ſbail;take any thing contrary to. the premiſſis, he ſhall 
re/lare double within. a month ; otherwiſe, if he is à clerk hene 
feed, be ſhall be ſuſpended from his office and benefice ; if he is 
not beneficed," or a lay perſon, he ſhall be interdidted from the 
ence. of the Surch until be ſball make nun as 1 
2 Lind 22 * | 
But generally, the eccleſiaſtical fees at this day are enen 
gulated by the practice and cuſtom of every dioceſe, ac 
din to a table confirmed by archbiſhop Whitgift, and 
as is desde by the 135th canon. 
18. The ah SHirution or collation hath the cure Ea of Ee 
of ſouls ny to him, and is anſwerable for any tion or collation · 


— in this point. * 74. 


And 


| 
| 
ay 


} 7 
f 
l 
o 


after inflitutien. 


And 0 preſs 4 4bth 


give to the clerk a right adlige; lo inſtitution d elattbn 


do give him a right! in te and therefore in virtue of lcesly 
lation as wallas of ififtiration{alenelerk nyrenter hto 
the glebe, and take the) tithes g ou gh fer Want of in- 

duction; he dan ye ee — Gig 
| But hereicþes]hation and anſtit tem differ z0that þ 1 
. flitutionz Ichg church ib fall, md plemartey by fi months 
. is pleadable agalnſt all peribns but chevRing; and wb afnff 
rh king hlfb en he daimetii iu the right of Amen 
5 —— dur by, edllation the chereb. {5% not Fuld, Her ig 

p nty-byleollation pleadadldpbinthedright Patrat h 

g his writ and remove the. cohatee ut any time ; un! 
e eee lde Be be ſheh. pitrowwho hath alf igt tb chte; for 
A gainſt him plenarty by cpilution⸗ is picsdlä die, nch the 
realgir why vol lation dloth net wakes p ,Hi-hji- fs; hecaufe 
erben the Püchef wap be judge du ohib b Gliſs/* ro? the 
-prejudive.ofpuerons' Band ereforef tue buhegs col 
Iktion, in this reſpect, is interpreted ho Mork Thaff Atem 
porary proviſton for ceſebratio eee enen until the 
Patron do preſegt. Gig. 814% ee ee 
Trial of inſito-· 10% Inſtitutior is pr perl er le in the este. 


Den, tical coutt; but if after induction a man is-< led tete, 


ſuppoſing his inſtitution was void, that ſnal de Wied rf 
the tempera} court; becauſe bythe indien tHe 'perfon 


> hathia freehold. in the beneffce, which! uſt be tried 3d 


common lam. 2 2'\Re/l's Abr. ene Un cage 
Puper-inflitution, + 20. A church ng Gow wa by inftteurion; ff NE tehd To 
ſtitution is granted do the fame —_— Asi A 
inftitutions — Wie two 78 Ne. Web 
reſolued; Tat the ſapetdigktiration; as n 


pecly triabld un the ſpirnaut 660 re” 85 Thü * 


triable therdy in af anon bar been e ph th 
firſt jnſtitdtionb „OI. Sig doc N N SU 
\ 2 adbantaze df: d Hu — ee FER TIE 
eng who bind) itz try" eitle 8 
bop at pateing wir aboub te bie quatre "ni pe 
mauy inconvettiences fbi wen £froth hence (48, 
certainty veièhvm tithes hull e paid; und the Bech a 


method hath been juſtly diſcouraged. Gif. Nr K 


Firſt faite he? *I2 66: BY: Ties" H. 8. 6 e it; 22 Fusry perſon's. PEE "a 

compounded for cual er gaffen or mig 07D the profits "of Biß. 2 
to fite , ſhall Say 'or cn pound for. thou Praity is the 5 uſe, 

at reafonatle da 5 __ i N iritles. Rey if nee 


LIE 11 8 Anse 61860 11 1717 ft F. _ | 
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iy, feet inflituticn's iven, the ordinary: FOE How Mandate of in« 


SILLS; 


date for induction, dire: to t perſon who. hath paw 8 e. 
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Fs indüst. And this Perle, of common Tight, 1 ˖ S 


Archdeacon. But, by Pieſctiption., br Com wo Fr * 
2 as rend 4897. e 8 29 75 for 

| tion th chapter teh field do Jan 
das etc i 5 wh 

5 * 1 N _— 

; TY We 
tlon 29 many e 7 
ire Sed to the e chancellor or cp ary 4. if it, 
5 6 then to the dean OF. , Pr thin. oo 175 

tek 


Lb 4 4©@ 2 


15 f d When, an archbiſhop coll 114 or e F 5 
Vacant, "the mandate goes, not to the. officer tn 
ietbiſhop, but of. the billop. 6 J Pa i: Kt Gd 
AfA N d dies, 12 is ae ven, 
Whilſt a mand in 2. — 5 L | 
8 executed; the e 115 Io to chb op” 


for a mandate af in uction. D b . 

fity of- the biſhoß 15 det rained, "a 18 1 pes, 

volved. to the arc 10 AS, guard ian f. eps 

5 Vacante, And me. rule. takes Th ben the bis 
ſhop. is viſited, and his prion ſuſpe after inſt i” 

türion and 147575 indud jon. And 1 5 7 GR o ndare i 95.30. 

not executed before a new biſhop Is FORE who th 

hath authority to SID 5 2 OWL T8 e a fter 4 it 5. 

_ 6,4 void et aus E 8 te 40. ohne e 0. ath auth 

throu bout h 15. pr ving voidab at m 
mL 1 3 11 5 exc 2 mber, 4 5995 7. 2. 
in the *F aſe of Robinſan,, and 4 olley,z,, fn trary,. hulement, 
ad been given, in the. court of king J 
me = was Void; FF, at the Jane URS: ere ed., 1 


81 
us feemeth, not. tz 11755 [om "the 3 1 the 3 

$, whether the OF halt 8 Mandat ind Tan 
de bY 4 treble $4, of 00.2 59 8 the words are, . 
Ee barret, that ſhall, paſs the. 5 of Ba biſhop, ' chan- N '% 
ellar, or other orfdinary——ſh all 3 a treble s N 
ftam 9 4 Every obligatar inſirument, ES or other n 


larinl g a e pe, A 18 8 amp 


1 


1. 


f %% 


Abe archdeacgn,, or other parton” to. whom the man- 
e 18 *** either maketh the induction in perſon, 
= op 


PF F 


Manner of i in- 
__ 


A; 33 bw 7 Fey" £ 
pare 
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or Tireeth, his precept unto others” to do it. E m 
815. th 
2. And the inducti fan is to «be fas are to the | 
tenor and language of t mandate; by veſting. the in- th 
cümbent with alf poNleflic n "of 411 be rrofits 9 ri 

Ml 


OY 8 458 uren.“ Accefdingiy, the Indudks or. "ufuaJl iy take 


_ the clerk by the hand, and lays, it upon the key, ot upon | 
"the r 5 W.ehule b. door or e key* SIN da 
and ther © "48 ho. fig oh. 1 the chur( 
Þ» i FOI then on a ny part of the wall” Fl [the  Ehuxch [26 
2 e dee ro this Effect iges 
9115 e by do de in nto . Js, 
e corporal Man f 4 ch church EN 
1 a the Yi Fits, 'f A Mee FF nit $a (el 
/ WET; Mt ter . Rl e inductor 5 0 95 the A 
Puts i Ttrdb&ed” ints "the 'chy teh; Who uſually 
Hs a "gs "Hake His 15 lie 1 55 e 
the gende (al ich being 40 ne, t 22 cleig 
a+. indufted jnaby get ceftifieate” of his l en 
2 archdeact 8 manckate, and they who Were prel ent 
| doe tify' the f. ne Uhder their bands: 75 "Toby: 77: Wall, 


Senne n © l 
6 Pi emer, x pero o 0 inducted, be kept gut 


er die ren f Freue hGufe bY Jaymen, the writ 
4 bf lated Lenden de "ies" for the clexk, which is directed 
out of cha cety; to the ſheriff of the county, to remove 


the force, and 01 f need be) to arreſt and' impriſon the 


ol 


rſons who make reſiſtance, Fobnſ. 7 75: 

1 any other eletgyman, preſented by, the ſame patron 

3 the perſon to be ind ucted, doth keep poſlefſion ; then 
Pollation is grantable” out of the ſpiritual court : 'where- 


3 tlie 425 wall de ſequeſtred, | ll the right be deter. 
abn. 75. 


ined. 
But donatives ate given and fully poſſeſſed, by the 
_ fingle donation of the patron in writing without, pre- 10 
| 1 or induction. Gib /. 819. | 8 
b _Sqif the king doth grant one of his free x 4 els, the vor 
tee ſhall be put in poſſeſſion by the ſherif of the en 


4 


25 unty, and 2 by” the ordinary of” the place, Wat/, pot 


8. 1 
Aid in in ſome places, 2 prebendary Mall have poſſeſſion , 
Without induction; as at Weſtminſter, where the king oth 
makes collation” by his letters patents, and thereupon a n 
the party enters upon the prebend without other induc- 9 


ac yo: it is good. And in us; WAP: the biſhop 60 
Fe . Makes 140 


* 1 
— | | % 
. 2 4 


any more for 


„ 


lee. 


makes the induction, in ſome places others make it; and 


- 


the uſage generally ſhall hold place. Mais. c. 18. 


But the poſſeſſion of ſine - eures, muſt b obtained by | 
the ſame methods, by which the poſſeſſion of other recto- 
ries and vioarages is obtained; namely, by preſentation, 


inſtitution, and induction. Gib. 81g. 


157 


Yay 


3. By a conſtitution of archbiſhop Stratford, it is or- Fee for ins 
dained, chat for the writing letters M in/litution or collation, 90% 


68 


an 1 to induct, or certificates of induc ion, 
fall be jaken than 12.4. Lind. 2. 


LT? er C. 
Which ſum was conſiderable in thoſe days, being nearly 


But (as was ſaid before of inſtitution) theſe fees are 92 
generally regulated, according to the cuſtom of the re- 


ſpective places. 


- 


But as to the expences of the induction it ſelf, it is 


directed more at large by a conſtitution of the ſame arch- 
biſhop as followeth: Ma do decree, that they who are bound 
by the mandate of their ſuperior to induct clerks admitted to ec- 


. elefiaflical benefices ſhall be content with moderate expences for 


ſuch induction to be made; that is to ſay, if the archdeacon in- 
duct, be all be ſatisfied with: 40 4; if bis official, he ſhall be 
contented with 2.5 ; for all and every the expences of themſelves 
and their ſervants for their diet : reſerving nevertbeleſs to the 
perſon indutted his option, whether be will pay this procura- 


tion to the inductor and his attendants in ſuch ſum of money, 


or in other neceſſaries. And if more than this ſhall be taken by 
the inductors by reaſon of the premiſſes, or if they ball take 
making the induction by themſelves in their own 
perſons, or if they ſhall delay by artificial pretences to make and 
deliver to the clerks inducted letters certificatory of their induc- 
tion; they who ſhall be unduly culpable in this behalf, fhall he 
ſuſpended from their office and entrance into the church, until 
they ſhall make reſtitution. Lindw, 140. 35 

Wat they who are bound] By this it appears, that it is 
not in the archdeacon's power to induct or not induct, af- 
ter he hath received the mandate from his ſuperior ;” be- 
cauſe he is bound to obey his mandates, and ſo this im- 
porteth a neceflity. Lind. 140. - | oy 


| By the-mandate] For neither the archdeacon nor any 


other ought to induct any perſon into a church, without 
a mandate from the perſon inſtituting. Lind. 140. 


O their ſuperior] As, of the archbiſhap, or any other, 
to whom by right or cuſtom inſtitution belongeth. Lind. 
2 4 . For 


ud: AS 


„ 


f 


"Boer ach induction te bt n That is, "for the Expos 
Eoncerning the induction. Lind. 140. 5 112028 


- If the ako dur] Fer it is his office (gaith Lind: 


wood) to induct perſons admitted to eccleſiaſtical be- 
Wien! into e 0 2 of _ ſaid benelices. Lind. 


wo e oo n 
Bab 


"'He ol be FOR) with to 4 Which ſum in thoſe 4 
n ſufficient (Lindwood- 270 for four perſons — 
i horſes, together with one ſumpter horſe. Lind. 140. 


If his official] So that it is not required in the induQion, 
that the archdeacon perform this act in his own * 
but he may execute it by another. Lind. 140. 


+ He ſhall be contented with 2 5. Namely, for ow or thre 


We at the moſt. Lind. 14. 


. . and 
provender for their W for one Gay and might, Lind, 


Wacken N PD.) 


. 78 


Neſerving dara 7 he PRA inducted * OR 


Which at this day (Dr ee the perfor nen 


| bath loſt by cuſtom. "Gif. 814. 


140. 


Inenber he will pay this procuration in ſuch om of ans} 
N amely, of 40 d. when he is. inducted. by the archdeacon, 
or 2 8. when he is inducted by his official. But what if 


he be inducted (ſaith, Lindwood) by-any other .than by 


the archdeacon or his official, but by the archdeacon's 
mandate; Whether tben may the archdeacon take any 
thing fo? ſuch induction? I think not (he ſays); but ſuch 
inductor: ſhall have from the indufted his neceſſary ex- 
1 ſuitable tochis degree, under the like moderation 
as is ae "ore for he e or his officia], Lind. 


If m more . this all be taken 1 the e by take 


ef the premiſſes] But whether may the archdeacons, be- 


ſides the expences for their diet (as the conſtitution ex- 
preſſeth it) take any thing of the rſon inducted in the 
name of fees to be paid to himſelf and his officers (as 
perhaps where it hath. been the cuſtom to pay ſomething 
certain upon ſuch account) without incurring the penalty 


of this conſtitution? It ſeemeth (ſaith Lindwood) that 


they may, to wit, for theit perſonal labour, and other ne- 


_ expences, excluſive of their diet as aforeſaid ; that 


1 is 


is to to ſay,” w without, incurring the pe 08 bereby infliged : 
for the conftiturion- doth nr” -probibiv hem expreſly, and 


penal ta¹ ate to be taken ſtrictly. But they may de »+ﬆ1 bay N oT 
othetwale puniſhed as famoniſts. | Lind. 141. W wk oh Py, ven 


Tertelt er liffeatery) Whezeby cording . to "their man- 
date, the tfhduQtors do certi * whether, they. have actually 
inqusteck the elerk inſtituted” or not : and theſe letters cer- 
rificatory't in common ſpeech! are called letters of ee 
Lind 140. K 


FFP AI I oEe 6 bat i rea- 
ſonable:cauſe,or-juſt-impediment; Lind. II. 


* 


4. After 4 the clerk is not compleat incum- : Bea of iudue- 
n; or, as the canon la calls it, cor- tion. 


bent till ter induc 
poral poſſeſſion. For by this it is, that he becomes ſeiſed 
of the temporalties of the church, ſo as to have power to 

grant them, or ſue for them; by this, he is. unexception- 

ably intitled to plead (as Ooccaſion ſhall require) that he is 

parſon ĩmparſonee; and by this alſo the church is full, not 
only againſt a common perſon (for ſo it is by inſtitution) 
but alſd againſt the king; and by conſequence, it is eom- 

pleatly-full, and the clerk is compleat-incumbent or poſ- 

ſeſſor. On which account it is compared, in the books of 
common law, to livery and ſeiſin; by which poſſeſſion is 
given to temporal eſtates. And what induction worketh 

in parochith cures, is effected by inſtalment into dignities, 
prebends,'s and ay GS in prongs and collegiate eee Y 
Go 814. ** N Ws nacht N N 


Ci Wänden is an eg 1 tempdsal nature, + 80 ned of 
rk common\law.every: where! declare (notwichſtand- temporal cogni- 
ing it is an act of ſpiritual perſons abput a ſpiritual mae- 


ter} 3 becauſe it inſtatas the incumbent in full poſſeſfen 
of the temporalties, as theſe are oppoſed to the ſpiritual 
off cotor function. Upon which account, it is cogniſable 
only in the temporal courts. Gibſ. 815. 


„And upon the like ground it is held, that the archdea- 
con, if he refuſe or delay to induct, is not only puniſnu- 


able by "ſpiritual 'cenſures, but is alſo amr to an action 
on the caſe. in the temporal court. LI. | 

In the archbiſhop's regiſtry, -mention-is made of uppeals 
to the arch biſhop, where. the perſon who had been inſti- 


tuted was denied induction, or the mandate of induction; 


and liberty given, in other inſtances, to perſons who pre- 
tended an intereſt, to ſhew' cauſe. why induction e. 


not to be e . after er given,” *. IT 
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. Toreadthecm- 94 1. By the 13 & 14 C. 2. c. 4. Every perſon who'' fall 
mon prayer, and ze preſented or collated or put into any eccleſiaſtical, benefice” ov _ 
promotion, ſhall in the church, chapel, or place of publick wor- 


declare aſſent 
hereunto. 


” 


i 


Li * 
5 3 * 
£4.13 

\ F 
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VII. Requiſites after induction. 


ſhip belonging te his ſaid benefice or promotion, within two 
months next after that he ſhall be in the actual poſſeſſion of the 
ſaid ecclefraflical bensfice or promotion, upon ſome Lord's day, 
openlv dublictly and ſolemnly read the morning and evening pray- 


mon prayer, at the times thereby appointed or to be appointed; 


LE + 


and after ſuch reading thereof, ſhall openly and publickly, before 
the congregation: there aſſembled, declare his unfeigned afſent and 
conſent to the uſe of all things therein contained and preſcribed, 
in theſe words, and no other: I A, B. do here declare 


* my unfeigned aſſent and conſent to all and every thing 


„ contained and preſcribed in and by the book, intituled, 
The book of common prayer and adminiſtration of the 


<< ſacraments, and other rights and ceremonies of the 


„ church, according to the uſe of the church of Eng- 


land; together with the pſalter or pſalms of David, 


4 pointed as they are to be ſung or ſaid in churches; and 
the form or manner of making, ordaining, and conſe- 


crating of biſhops, prieſts, and deacons-. 


. * 892 
5 73 c# + 


And every ſuch. perſon who ball (without ſome lawful impe- 
diment to be. allowed and approved by the ordinary of the place) 
neglett or refuſe to do the ſame within the time aforeſaid (of in 
the caſe of ſuch impediment, within one month after — impe· 

his ſaid ec- 


diment removed), ſhall ipſo facto be deprived of all 


| Clefiaſtical benefices' and promotions; and from thenceforth it 


$> 7 


To read the thir- 


ty nine articles, 


ſhall be lawful for all patrons and donors 'of 'all and ſingular the 


ſaid eccleſiaſtical: benefices and promotions, according to their re- 


ſpective rights and titles, to preſent or collate to the ſame, as 


tho the per fon or perſons ſa offending or neglecting were dead. ſ. 6. 


2. By the 13 Eliz. c. 12. Every perſon admitted to any 
benefice with cure, ſhall publickly read the articles of religion 


with declaration therein mentioned, agreed upon in convocation in the year 1562, 


of aſſent, 


RP 


* 


in the pariſh church of that benefice, with declaration of his un- 
feigned aſſent to the youu and every perſon admitted to à benefice 
with cure, except that within two months after his induction he 
do publickly read the ſaid articles, in the ſame church whereof he 
ſhall have cure, in the time of common prayer there, with decla- 


ration of his r aſſent thereunto; ſhall be upon every ſuch 
default ipſo facto immediately deprived. Provided, that no 
title to confer or preſent by lapſe, ſhall accrue upon any depriva- 


tion iplo facto, but after ſix months after notice of ſuch depri- 


vation given by the ordinary to the patron, ſ. 3, B. 
5 Aamitted 


be + 


ers, t ppointed to be read by and according to the book of com- 


— 


— 3 2 


= 


Admitted to any benefice with tie] This is meant of ſuch 


benefices as have parochial churches belonging to them; 
'and extends not to dignities or prebends in cathedral and 
"collegiate churches, ' And therefore where the caſe was 
about reading the articles, and it was not alledged in the 


declaration that the benefice was a benefice with Cure, it 
i e me. v7 T7 OITRTTG t 8 
The. articles of religion therein mentioned] The words in 


the foregoing part of the act are all the articles M religion 
which only concern the confi/ſron of the true chriſtian faith and 


the doctrine of the ſacraments, compriſed in a both, intitled, 
Articles whereupon it was agreed by the arthbiſpops und biſhops 


of both provinces, and the whole clergy in | convocation in the 
year. 1502: And as there may be ſome doubt whether this 
clauſe in /. 3. referring to the faid articles, means all the 
39 articles 5 agreed upon in eonvocation, or only thoſe 
of them which concern the confeſſion of the true faith and 
doctrine of the ſacraments, it hath been thought adviſable to 
read the whole number, with declaration of aſſent to the ſame, 


Except that within two months after his induction] Com- 
puting twenty eight days to the month : For in the caſe 
of Brown and Spence, where the induction was Sep. 15. 
and the articles were read Nov. 15. this was adjudged 
inſuffcient. 1 Lev. 101. | 2 7 
But by the ſtatute of the 23 C. 2. c. 28. Whereas it 


hath happened, and may happen, thro' ſickneſs or other 


lawful impediment, that divers perſons have been and may 


be hindered from reading the ſaid articles and making the 


ſaid declaration, within the two months; and yet ſuch 
perſon, after ſuch ſickneſs, or other lawful impediment re- 
moved, hath read or may read the ſaid; articles, and hath 
made or ſhall make the ſaid declaration; and it is reaſon- 
able that ſuch perſons ſhould be deemed to have complied 
with the true intent and meaning of the ſaid act: it is 
therefore enacted, that every perſon who hath read or ſhall 


read the ſaid articles, and hath made or ſhall make the ſaid 


declaration, at the ſame time that he did read or ſhall read 


the morning and evening prayer and declare his unfeigned 
aſſent and conſent thereunto according to the ſtatute of the 


13& 14 C. 2. c. 4, ſhall be and is hereby declared and ad- 


judged to have complied with the true intent and meaning _ 


of the ſaid act of the 13 Eliz. altho' the ſame were not or 


may not be read within the ſpace of two months after ſuch 
perſon's induction into any benefice' with cure; and every 


ſuch perſon ſhall be freed and diſcharged from any depri- 
vation or other forfeiture by virtue of the ſaid act. . 


161 


162 


— 


34>: 


In the ſame ded WO be yo Hh etre] In the 1 | 


ſaid cafe of Brown and Spence, where the keys of the church 


could not be had, and fo divine ſervice was performed in 
the church porch, and the articles read there; this was 


held to be a ſufficient reading, as. Keble reports it: But 
by Levinz, what the court there held to be good was, the 
reading of them in the porch of a Le: of caſe Wann 
thy pariſh, 1 Lev. 1or. 


In the time of common prayer there] 88 therefore peut to 
be put off wil divine ſervice or common eine is Wang. 


Ci. 117. 


With n 0 bi e ler 8 In che 


caſe of Smyth and Clerk, the jury found, that the incum- 


bent (Who was ſued in the ſpiritual court-in order to de- 
privation for not giving aſſent to the articles) did read the 
articles, and then ſaid, „ give my conſent unto them, 


& ſo far forth as they agree with the word of God:“ and 


it was adjudged; that this was not ſuch an unfeigned aſ- 
ſent as the ſtatute intendeth; but that the affent ought to 


be abſolute and without condition. Far (as lord Coke 
faith) the act was made for the avoiding; . of opi- 


nions ; and by this addition the party might, by bis own 
private opinion, take ſome of them to be againſt the word 


of God: and by this means diverſity of opinions ſhould 


not be avoided, and the act hereby made of none . 
2% 847, 4 Infte 324 

Sball be upon every ſuch default], But in a ſuit for tithes, 

or the Re, though the pariſhioner may plead, that the 

parſon did not read the thirty nine articles, yet the law 

preſumes the affirmative, and (in that 0 che e cord 

muſt be proved. G10. 817. | 


© _  Tpfo facto immediately deprived] So as he ch sf is pre- 
ſently void, without any declaratory ſentence; for avoid- 
- ance by a of parliament needeth not any ſentence decla- 


ratary, and if it did, the ſtatute ſhould be defrauded at 
the ordinary's pleaſure if he would not deprive. And this 
is the received interpretation of the ſtatute: although. the- 
contrary ſeems to be ſuppoſed in the caſe of Bacon and the 


biſhop of Carli/le (which was but fix years after making of 


the act) as it is reported by Dyer; inaſmuch as the notice 
given by the biſhop is there declared inſufficient, for this, 
among other reaſons, that he did not notify that he had 
deprived the clerk by luck ſentence, Gib. 817. 4 inſt. 


But. 


* 


urin me Sd. MS Canis. 1 
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Zu after fix months after notice of ſuch deprivation given 
by the ordinary to the patron] In the aforeſaid caſe of Bacon 
and the biſhop of Carliſie, a queſtion aroſe concerning the 
manner of giving notice. The biſhop of Carliſle had ſig- 
nified in an inſtrument under ſeal; that Bacon had not 
ſubſcribed to the articles, according to the ſtatute z which. 


inſtrument, the jury found, was publickly read in the 


church by the curate of the place, and afterwards affixed 
by the apparitor to the parſonage houſe. But this notice 
was declared inſufficient, not only becauſe no mention 
was made therein either of the patron, or of the depriva- 
tion by declaratory ſentence; but chiefly becauſe the notice 
(ought to have been given to the patron immediately. 
nd accordingly, lord Coke lays. down two qualifications - \ 
of the notice mentioned in this act: 1. It ought to be 


given by a perſon certain, that is, the ordinary; for if 


any other, of his own head, giveth notice to the patron, 
it is not material. 2. The notice ought to be certain 
and particular; and therefore it is not ſufficient for the 
ordinary in ſuch caſe, to give notice that the preſentee 
had not read the articles and ſubſcribed, genera Y but 
he -ought particularly to inform the patron that he had 
not fo done, for which default he is deprived, and that 
thereupon it belongeth to the patron to preſent. Gb/. 
818. 6 C. 29. e 8 


163 


3. By the 13 & 14 C. 2. c. 4. He all publickly and Decarationef 
openly read the ordinary's certificate of bis having ſubſcribed the 2 3 
declaration of conformity to the li e's the church of England church, 


as it is now by law-eflabliſhed, together with the ſame declara- 
tion or acknowledgment, upon ſome Lord's day within three 
months next after ſuch ſubſcription, in his pariſh church there 
he ts to officiate, in the preſence of the congregation there aſſem- 
bled, in the time of divine ſervice ;| upon pain that every perſon 
failing therein (without ſome lawful impediment to be allowed 
and approved by the ordinary of the place, 23 G. 2. c. 28.) 
ſhall loſe ſuch parſonage, vicarage, or benefice, curate's place, 
or lecturer's place reſpettively ; and. ſball be utterly diſabled, and 
ipſo facto deprived of the ſame ; and the ſaid parſonage, vicar- 
age, or benefice, curate's place, or leflurer's place ſhall be void, 
as if be was naturally dead, ſ. 11. 

A doubt hath been raiſed, whether the deſign of the 
act was, that the clerk ſhould only read the biſhop's cer- 
tificate to the congregation, in teſtimony of his having 
ſubſcribed the declaration before him; or whether, after 
having read the certificate, he ſhould not alſo make the 
ſame declaration again in form, before the congregation z 

3 which 


** 


- 


Sos  -_ en. 
> which point: hath never been judicially determined: but 
1 the latter opinion is not only more ſafe, but hath alſo 
. been thought more agreeable to the tenor of the act, Fhan 

| le bare reading of the certificate, G1. 81. | 
Tuo -e me. 4+: If a parſon or vicar claimeth titſies in right of the 
| morandum of the church or benefice whereof; he is incumbent; he is in 
1 ſame. ſtrictneſs bound to prove his inſtitution, induQion, and 


{ 

| 5 all things elſe required by law to qualify him to be incum- a 

| | bent of that church to which the tithes. belong, But if 4 

he hath been for ſeveral years in poſſeſſion, he is not ordi- 

narily put to prove theſe matters, unleſs the defendant 0 

in his defence ſheweth ſome reaſons. why theſe things 0 

6ught to be proved and made out. But the lau- doth: not 0 

| determine, how man years the plaintiff ought to be in the c 

| poſſeſſion of his aer Sc to excuſe him ſrom being put to 1 

| TEES, the proof of theſe things; but that ſeems to be left to the a 

| _ diſcretion of the judge who tries the cauſe: though it P 

-ſeemeth that a ſmall number of years, as three or four pF 

| "OR poſſe ſſion, may be ſufficient. Bobun of Tithes, 423. 5 

dere. in the caſe of I oodcoct and Smith, T. 17183 it 4 

| as declared by the whole court of exchequer, that altho 7 

| _ ny law they hold: a: parſon on vicar to the proof of bis ad- T 

miſſion, inſtitution, and induction, and reading the-arti- 6« 

cles; yet they never do it in equity, .; Burb. 25. | 7 

| : However, as he may be called upon to make ſych proof, 60 

lit may be convenient that he have ſome. intelligent perſons, 406 

= whom he may truſt, preſent when he is inducted; and T 

1 (if it may be) the ſame per ſons preſent at ſuch time when T 

be ſhall perform the other matters tequired by the law to 5 

| be performed in his pariſh church; and: to the end that de 

they may be able to 4effify, that all things are done as th 

1 they ought to be, the clergyman may de ſite them to read ce 

with him, or to obſerve as he reads the morning and even- <> 

ing prayer, and alſo the thirty nine articles; and he ought bl 

$ alſo to give them a copy of his certificate under the hand ha 

and ſeal of the biſhop, and of the. declarations which he x 

is to read; for otherwiſe, if their' teſtimony be wanted, it | 4 

1 will be hard ſor chem to de poſe, that he read a true copy at, 

; | thereof, and that all things were done according to law. ſa; 

FE, : And it is alſo adviſable, that he make a writing to be ſub- pr 

ſcribed by his Witneſſes, atier chis or the like om: 55 

i whoſe names are underwritten, do hereby. certify and = 

| . declare, that A. B. refor / C. within the dioceſe of D. in ce 

q the county of E. was in the. preſence of us inducted into his churco J. 

= of ee aforeſaid, by F. G. rettor of H. on the day of aj} 

{Of N # $015 preſent gear, by virtue of certain, letters of. in- in 

1 1 3 «bf &y due7ion fox 
| f: 4 : 
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Beneſtte. 
uten made under the hand and ſeal of I. K. archdeacen of L. 


within the dioceſe afurcſaid for that purprfe directed To all 
And alſo that the aforeſaid A. B. on thy 


and every, &C. 
day e in the year aforeſaid, being the Lord's 
day, did read in his pariſh, church aforeſaid, openly, ' publickly, 


and ſolemnly, the morning and evening prayers appointed to be Y 
m by and according to the © book intitled, The book of 


common prayer, and adminiſtratlon of the ſacraments, 
<« and other rites and ceremonies of the church, accord- 
«ing to the uſagt of the church of England, together 
<< with the pſalter or pſalms of David, pointed as they are 
4% to be ſung or ſaid in churches, and the form or man- 
e ner of making, ordaining, and conſecrating of biſhops, 
«- priefts, and deacons, at the time thereby appointed; and 
after fuch reading thereof, did openly and publickly before the 


congregation there aſſembled, declare his unfeigned aſſent and es 
conſent to the uſe of all things therein ' contained and preſcribed, 


in theſe words following, © I A. B. do here declare my 
“ unfeigned aſſent and (conſent to all and every thing 
contained aud preſcribed in and by the book intitled, 

© The book of common prayer and adminiſtration of the 
„ ſacraments, and other rites and ceremonies of the 
church, according to the uſe of the church of England; 

* together with the "pfalter or pſalms of David, pointed as 
<<. they are to be ſung or ſaid in churches ; and the form 


s or manner of making, ordaining, and conſecrating of 


<5. biſhops, prieſts, and deacons;“ Alſo that he did pub- 
lickl and openly on the day and in the year afareſatd [if it is 
done on the ſame day; but if it is done on any other day, 
then the ſame mult be ſet forth accordingly, or it may be 


certified ſeparately in a ſeparate certificate] in the pariſh 


church aforeſaid, in the preſence of the congregation there aſſem= 
bled, in the time of divine ſervice, read a certificate under the 
mw and ſeal of the right reverend father in God R. lord biſhop 


C. [or as the caſe ſhall be] in theje words following 


finſering the very words of the certificate]; ; and immedi- 
ately after the recling theredf, „ at the ſame time, and in the 


' fame place, the congregation aforeſaid being then and there 


preſent, did read the declaration or acknowledgment contained 


in the ſaid certificate, to wit, I A. B. do declare, that 1 
_ « 'will conform to the liturgy of the church of England, 
Das it, is now by law eſtabliſhed.” And laſtly, that he 


= on Abe day and in the year aforeſaid, read the articles of 
religion, commonly called the thirty nine articles, agreed upon 
in convocation in the year of our Lord one thouſand five hundred 
Ara 'y and 1109, in the pariſh church aforeſaid, in the time if 
M 3 £97:1168 
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common prayer there, and did declare bis unfeigned 2 


' thereunto. And theſe things we promiſe to teſtify upon our 
oaths, if at any time we ſhall be lawfully thereunto ' required. 


Fonte ute he 


- * Gaths at the 


ſeſſions. 


tor, or adminiſtrator, or capable of any legacy or deed of 


- 


Benefit of clergy 


by the common 


la Wo 


Confirmation 
thereof by the 
flatute law, 


* 


In witneſs whereof, we have hereunto ſet our hands, this 
day of in the year of our Lord ———— . 
5. Finally, he ſhall within fix months after his ad- 
miſhon, take the oaths of allegiance, ſupremacy, and 
abjuration, in one of the courts at W 
the general quarter ſeflions of the peace ; on pain of be- 
ing incapacitated to hold the benefice, and of being diſ- 
abled to ſue in any action, or to be guardian, or execu- 


gift, or to bear any office, or to vote at any election for 
members of parliament, and of forſeiting 500 J. 1 G. 
ht 2. c. 13. 9 G. 2. c. 26. : | ls ; 
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Benefit of clergy: | 


1. T HE privilege of clergy took its root from à con- 
1 ſtitution of the pope, that no man ſhould accuſe 
the prieſts of holy church before a ſecular judge; which, 
being contrary to the crown and dignity of the king and 
the common law, bound not here, till it was con 
by parliament. 2 Jul. 636. e | 
2. Concerning which, it is enacted as follows: hen 
4 clerk is taken for guilty of felony, and is demanded by the 
ordinary, he all be delivered to him according to the privilege 
of holy church. And they which be indicted of ſuch offences by 


o 


folemn inqueſt of lawful men in the king's court, in no manner 


Hall be delivered without due purgation. 3 Ed. 1. c. 2. 


Min a clerk] For the ſcarcity of clergy in the realm 


of England, to be diſpoſed of in religious houſes, or for 
prieſts, deacons, and clerks of pariſhes, there was a pre- 
rogative allowed to the clergy, that if any man that could 
read as a clerk were to be condemned to death, the biſhop 


of che dioceſe might, if he would, claim him as a clerk ; 


and he was to ſee him tried in the face of the court, whe- 
ther he could read or not: the book was prepared and 


brought by the biſhop, and the judge was to turn to ſome - 


place as he ſhould chute, and if the priſoner could read, 
then the biſhop was to have him delivered over unto him, 
to diſpoſe of in fume places of the clergy,' as he ſhould 

7 | | thiak 


* 


eſtminſter, or at 


rmed 


Benefit of clergy. 


think meet: but if either the biſhop would not demand 


- him, or the priſoner could not read, then was he to be 


oy to death. Bacon s uſe of the law. 12.2, 


A clerk] And by a favourable interpretation of the a 
tutes relating to the clergy, not only thoſe actually ad- 
mitted into ſome inferior order of the clergy, but alſo 
thoſe who were never qualified to be admitted into orders, 


have been taken to have a right to this privilege as much 
erſons in hol orders, whether they were perſons la w- 


: Fully born 6 


ards, aliens or denizens, in the commu- 
nion of the church or excommunicate, within the com- 
mon benefit of the law or outlaws ; ſo that they were not 
hereticks convict, nor jews, mahometans nor pagans, 
nor yager perpetual diſability of going into orders admit- 
fing of no diſpenſation, as blind and maimed perſons for- 
rly were, and women ſtill are; nor liable to the ob- 
jection of bigamy (which by a conſtitution of the council 
of Lyons received in this kingdom) was a bar to the 
demand of the ay of the Prey 2 Hawkins's pleas 
of the crown. 338. 
And by the 3 2 9. where a man being convicted of 
any felony for which he may demand the benefit of his 
clergy, if a wonizn be convicted for a like offence, upon 


her prayer to have the benefit of this ſtatute, judgment 


of death ſhall not be given againſt her, but ſhe ſhall 


ſuffer the ſame puniſhment as a man ſhould oops that 


has the benefit of clergy allowed. /½ 6. 


Is taken for guilty of felony] This ſtatute, and the W ä 
of the realm, reftrained the benefit of clergy only to fe- 
Jony; fo as they were to anſwer to high treaſon, and all 
offences under Eloay. 


2 Inſt. 636. | 
And is demanded by the ordinary] Yet a man might wave 


| «< privilege of his clergy if he would, and ahh himſelt 
upon his country. , 


2 Iuſt. 638. Sf 
By ſolemn ingueſt of lawful men] Before this ſtatute, if 


any clerk had been arreſted for the death of a man, or any 


other felony, and the ordinary did demand him before the 
ſecular judge, he was delivered without any inquiſition to 
be made of the crime; but after this ſtatute, to the end 
that the ordinary. might have more care of purgation to be 


duly done according to the proviſion of this act, when 
any clerk was indidted of any felony, and refuſed to an- 


ſwer to the felony, but claimed the privilege of the cler- 
EY, and was demanded by his ordinary, yet he was not 
M4 fe enge 
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Benefit of tlergy. 


delivered to the ordinary before he had been firſt indicted 


and arraigned, and his offence had been inquired. of and 


found by an inqueſt of office: Which was done, both to 
the end that if the priſoner were found guilty, he might 


abſolutely forfeit his goods (which anciently were ſaved 


by a purgation), and alſo that the court might be appri- 
fed, whether it were proper from the circumttances of the 
caſe, diſclofed upon ſuch an inquiry, to deliver the clerk 
to the ordinary generally, in which caſe he was. allowed 
to make his purgation ; or ſpecially, without purgation to 


_ be made. But this practice being found inconvenient to 
priſoners, 'becauſe they loſt their goods, if found guilty . 


by ſuch inquiry, and yet could take no challenge to any 
of the jury, it being but an inqueſt of office, it hath been 
the peneral practice ever ſince the reign of Hen. 6. to 
oblige thoſe who demand the dd ate to plead 
and put themſelves upon their trial, under pain of being 
dealt wit as thoſe that ſtand mute, whereby they forfeit 
their goods without any inquiry concerning their crime, 
2 Ini. 164: 2 Haw. 358. ee Os cw 
In no manner ſhall be delivered without due purgation | 
When a perſon was delivered to the ordifiary, he was to 
remain in the ordinary's priſon : if committed generally, 


then he might make his purgation; which was a trial 
before the ordinary by a jury of twelve clerks, wherein if 


he was. acquit, he was diſcharged, if found guilty, he 
was degraded, and delivered; over to the ſecular-power. 
And when he had. made. his purgation, he had always 
reſtitution of his lands ſeized, unleſs he were attaint. 
And as touching his goods, the difference was thus; If 
before conviction, upon his arraignment, the priſoner 
had his clergy (as was ufed commonly before the time of 


Hen b.) then if he made his purgation, he had reſtitu- 


tion of his goods, unleſs he had fled: But if he had plead- 
ed to inqueſt, and were convict, then the goods were 
ſorfeited by the conviction, and he ſhould not have reſti- 


tution upon his purgation, 2 Hale's His. Pl. Cr. 314. 


eee 23 H. . „. „ 6. 5 

But it che clerk were delivered to the ordinary without 
purgation to be made, there he continued priſoner during 
his life, unleſs pardoned by the king; and the king had 
not only his goods as abſolutely forfeited, but alfo the 


profits of his lands during bis life. 2 H. H. 384. | 


R 
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Without * purgation] Lord Coke ſays, before this ſta- 


tute, purgations were unduly made, more for favour, than 


for furtherance of juſtice z whereby malefactors were en- 
couraged to offend : And the evil was not remedied by 
this act, but the abuſes in making purgation ftill conti- 


nued; and in the end became ſo intolerable, that queen 
Elizabeth by conſent of parliament took it quite away. 
2 It 165. 
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Again; the benefit of clergy is further confirmed, How far, and in 


bs the {tatute of the 25 Ed. 3. fl. 3 


3. c. 4. by which it is what reſpedts, 


enacted, that all manner of clerks, which ſhall be convicted 4 ph — 


before the ſecular judges, for any treaſons or ſelonies, touching law. 


other ber ſens than the king himſelf, Jhail ax . bave aud enjoy 
the privilege of holy church. 

In all caſes of high treaſon, clergy was never allowed i in 
this, kingdom: 2 H.H. 330. 


But by the common law, in all caſes of felony or petit | 


treaſon clergy. was allowable, excepting two, viz. 1. In- 
ſidiatores viarum et depopulatores agrorum. 2. Wilful 


burning of houſes, And the cauſe why theſe were ex- 


cepted was, becauſe by interpretation of law they are 
hoſtile acts. And therefore ſometimes theſe words, inſi- 


diatores viarum et depopulatores agrorum, were put in 
the indictments of clerks, on purpoſe to ouſt them of the 


benefit of clergy; which cauſed the act of the 4 H. 4. 
c. 2. to be made, to put theſe clauſes out of indictments, 


and to allow clergy if they were in "—_ 2 H. H. 328, 


1339» 333. 
And — this Hatute clergy is | in all treaſons or 


felonies (except treaſons againſt the king); ſo that after 


this ſtatute there was clergy in all ue r felonies, Hal. 
abs 90 vb 5 4 
.. Conſequently, v, ereſoever 1 is not allowable i in 


— othet caſes, it'is taken away by ſome ſubſequent act 


of parliament. Hal. Pl. 2 30. 

Conſequently, where a ſtatute makes a new felony, 
clergy is incident thereunto, unleſs it be ſpecially taken 
away by ſuch ſtatute ; but where it makes a new treaſon, 
there is no clergy. 2 H. H. 330, 

And it it doth make a new telony,/and takes away clergy 
not generally, but in ſuch or ſuch caſes ; regularly in other 
caſes clergy is allowable : as if it take away clergy in caſe 
the. party be convicted by verdict, yet he ſhall have his 
clergy if he ſtand mute. 2 H. H. 335. 

But if it enacts generally, that it ſhall be felony whth- 
out en of clergy ; or that he ſhall ſuffer as in caſe of 

felony 


4 


— | 
; | felony without benefit of clergy ; this excludes it in all 


- Benefit of clergy. 


circumſtances, and to all interits. 2 H. H. 335. 
And where a ſtatute ouſteth clergy in caſe of felony, it 
is only ſo far ouſted, and only in ſuch caſes, and to ſuch 
perſons, as are expreſsly compriſed within ſuch ſtatutes; 
for in favour of life, and of the privilege of the clergy, 


ſuch ſtatutes are conſtrued literally and ſtrictly. 2 H. H. 


335: 
And as if clergy be ouſted as to the oe OY, it 


is not ouſted: as to the acceſſary; if as to the acceſſ 


before, it is not extended to the acceflary. after; if where 


Clergy may be 


„ lowed, though 


not pray ed. 


Burning in tbe 
hand, 


the priſoner is convict by verdict, it holds not as to a 
conviction by confeſſion, nor as to an, attainder oy out- 
lawry, nor to a ſtanding mute. 2 H. H. 335. ü 
And in all thoſe caſes wherein it is taken away, the 
indictment of ſuch felony muſt bring the caſe within the 
particular proviſion of thoſe ſtatutes, which in ſuch caſes 
take away clergy ; otherwiſe it is to be allowed, tho” upon 
the evidence it may fall out, that the truth of the fact ap- 

ears to be ſuch, as is within the ſpecial proviſion of thoſe 
| Batutes that ſo kale away clergy.” 1 H. H. 517 
4. If the offence be within clergy, tho? in ſtrictneſs of 
law the priſoner ought to pray it, yet it is the duty of the 
judge to allow it, though not prayed ; and hats as well 
after judgment as before. 2 H. H. 321. 

5. Lvery perſon not being within orders, - which once 14 
been admitted to the benefit of his clergy, eftfoons arraigned of 
any fuch offence, ſhall ngt be admitted to have the benefit of the 
clergy. And every 2 fo convieted for murder, to be marked 
with an M upon the braun of the left thumb, and for any 
other felony with a T, by the gaoler.openty. in court before the 
judge, before that ſuch perſon be delivered to the ordinary. 
And if any perſon at a 7 econd time of aſking his clergy becauſe 
be is within orders, hat 


or a certificate of his ordinary witneſſing the ſame z the Juftiees 


| before whom he is arraigned ball give him a day to bring in 
the fame, which if he ſhall nat do, be ſhall loſe the benefit of 


his clergy as he fhall do that is without orders. 4 ny 7. e. 
13. 
But the king may pardon the burning i in the hand, 


as well in an appeal, as * an indictment. 3 ll. 


. 114. 


And a clerk in holy orders ſhall not be burnt in the 
hand. 2 Inft, 637. 2 H. H. 389. my 
And he may have his clergy, in caſes within clergy, a 
ſecond time or oftener, 2 H. H. 389. 4 
. N 


hed „ 


not there ready his letters of orders, 


IE 
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by the Lare mark in his hand, or by a parol averment, 
without the record teſtifying it, or a tranſcript thereof 
according to the following ſtatutes. 2 H. H. 373. 
By the 34 & 35 H. 8. c. 14. the Gerk of the crown, 
clerks of the peace, and clerks of affize for the time being, where 
any attainder, outlawry, or convictian of felony ſhall be had, 
ſhall within forty days i the term be then, if not, then tuith- 


in twenty days after the beginning of the term next following 


the ſai forty days, certify a tranſcript briefly and in a few 
words, containing the tenor and effect thereof, into the king 5 
bench, there to remain for. ever of record. And the clerk of the 
crown in the king's bench ſhall, at all ſuch times as the juſtices 
of gaol delivery or juſtices of the peace in every county do write 
unto him for the names of ſuch perſons,. certify to them-without 
delay the names and ſurnames of* the ſaid perſons, with the 
cauſes wherefore they were convict or attainted. But this not 


the 


171 
6. Nom :n ſhall be ouſted of his clergy a ſecond. time Conviftion for 


ſecond of«. 


fence, 


to extend to roger re certificates out of Wales, nor the counties 


of Cheſter, Lancaſter, or Durham. 

And by the 3 W. c. 9. ſ. 7. Foraſmuch as men who have 
once had their clergy, and women who have once had the benefit 
of the flatute, may happen to be mdidted for an offence com- 
mitted afterwards in ſome other county ; the clerk of the crown, 


clerk of the peace, or clerk of the aſſiues, where ſuch per ſon 


Hall. be convicted, ſhall at the requeſt of the proſecutor or any 


other in the king's behalf, certify a tranſcript briefly and in 


few words, containing the effect and tenor of the indict ment 


and conviction, of their having the benefit of the clergy: or of 
a ae and their additions, and the certainty of the felony 


and convidtion, to the judges and juſtices in ſuch other county; 
which certificate being produced in court, ſhall be a ſufficient 
proof of their having had the benefit of the clergy. or of the 
ute. 5 N 
And it ſeems that if the priſoner deny that he is the 


ſame perſon, iſſue muſt be joined upon it, and it muſt be 


tried that he is the ſame perſon, before he can be ouſted 


of clergy. 2. H. H. 373. „ ; 
7, By the 18 Eliz. c. 7. perſons admitted io their clergy, 
ſhall not be delivered to the ordinary, but after clergy allowed. 


Offender how ta 


* 


be demeaned af - 


? ter clergy al- 


and burning in the hand, ſhall forthwith be enlarged and de- loved. 


livered out of priſon; or may by the judge be detained further 
in priſon, not exceeding one year. | | 
And by the 5 An. c. 6. offenders burnt in the hand ſhall, 
at the diſcretion of the judge, be committed to the houſe of cor- 
reftion or publick workhouſe, nat leſs than ſix months nor exceed- 
ing two years, to be kept to hard labour, 

. And 


17 Benefit ot tlergß. 


And by the 4 G. c. 11. Perſons conviffed Feſfentes with. 
„ e ee benefit of clergy. (exceft per ſons convited for buying or 
55 receiving flelen goadt] inflead of being but 11 in the hand «r 
| | e may be trarfported for ſeven years. : 
Forfeiture on 8. By the conviction, a perſon having had his clergy 
Ax allowed. Sorfeiterh all his goods that he had at the time of * 
| | conviction, r rw his burning 1 in Re hand. 
x Ras H. 388. 
1 Vet by burning in the hand he is put into a capacity 
if” purchaſing and retaining other goods. H. H. 289. 
And preſently upon his burning in the hand, he ought 
to be reſtored" to the poſſeſñion of his lands, and from 
thenceforth to enjoy the profits thereof. 2 H. H. 389. 
And altho' he be not burnt in the nand, but the king 
arten it, he is thereby put into the fame condition as 
If he were burnt in the hand, and rendered a perſon now 
capable to purchaſe and retain goods. 2 H. H. 389. 
Not eo de pn: g. And conſequently, after clergy and burning in the 


© 


er alle ia the ſp hand, he ſhall not be proceeded againſt by the eccleſi- 


—— judge; for it amounts to 1 pon by the king. 


2H. H. 389. 

And altho* a clergyman in erde ſaH not be burnt in 
de wand yet after his diſcharge” he ſhall Haye the ſame 
privilege as if he had been burnt in the hand; and there- 
fore” ſhall not be drawn in queſtion in the eccleſiaſtical 
court, to deprive him, or 1 any eccleſfiaſtical cenſure 
upon him. 2 H. H. 389. 


R-tored to his 10. And" it deivecs: thak it reſtores the party to 18 


bent. Voeredit; and conſequently enables him to be a $9 wit 


. neſs. 2 'Haw. 364. 

And it is holden; that after a man 's mieten to his 
clergy, it is actionable to call him felon; becauſe his of- 
fence being pardoned by the ſtatute, all the infamy and 
other e e e it are dilc har, bed: 2 Haw, 365. 


Bible. See Church. 
Bier, See Church. 
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1 GAM I are 8 who 1 3 two wives or 
more ſucceſſiyely, or one widow. 


423: 


„ EE, Concerning men twice married, called 
the council of Lions hath excluded from all clerks privilege, 


2 Infl. 273. Cid. 


bigami, whom the biſhop of Rome by a conflitutzeon made at 


whereupon certain prelates (when ſuch perſons have been at- 


tainted for felony). have prayed for to have them delivered as 


clerks, which were mqde bigami before the ſame conſtitution; 
it is agreed and declared before the king and bis council, that 
the ſume conſtitution ſhall be underſtood in this wiſe, that rohe 


ther they were bigami before the ſame conſtitution or after, they 


18 Ed. 3. ſt. 3. c. 2. If any clerk be arraigned before our 
Juſtices at our ſuit, or at the, ſuit of the party, and the clerk 


 holdeth him to his clergy, alledging that he ought not before them 


— 


ſhall not be delivered to the prelates, but Juſtice Mall be executed 
upon them, as upon other lay people. 


thereupon to anſwer ; and if any man for us or for the ſame 


party will ſuggeft, thay he hath married two wives or one 
widow, that upon the fame the juſtices Pall not have the cogni= 
' Zance or power to try the bigamy by inqueſt or in other manner; 
but it Jhall be ſent ta the ſpiritual court, as hath been done in 
times paſt in caſe of baſtardy. > 

' by the ordinary, the party in whom the bigamy ts 1 ſhall 


And till the certificate e made 


"abide in prifon if he be not mainpernable. 

1 Ed. G. c. 12. ſ. 16. Every perſon who by any flatute or 
law of this realm ought to have the benefit of clergy, ſhall be al- 
lowed the ſame altho* he hath been divers times married to any 
Angle woman or ſingle women, or 10 355 widow or Widows, or 


t 700 Wives or more. 


Biſhops: 


OR biſhops leaſes, together with thoſe of other eccle- 


ſiaſtical corparations, whether lole or aggregate; lee 


title Leaſes. # 


I. Of archbiffions and Liſheps in general 


_ . „ ; 2 Form 


173 = 


174 


Age of perſons to 


Biſhops. 


II. Form and manner of making and\ offen, 2 
archbiſhops and biſnops. 


III Concerning refidence at their cathedrals. 
—5 Concerning their attendance in parliament. 

V. Spiritualties of biſhopricks in the time of vacation. 
VI. 7. emporalties of biſbopricts in the time of vaca- 


ton. 


VII. Arcbbiſbops juriſdiction over "NO provincial 


biſhops. - 


VIII. Of /uffragan biſhops. 


IX. Of coadjutors. 


Ly he: = ardhbifbeps. and biſhops Fn general, 


© By the preface to the form and manner of making 


be made biſhops. ordaining and conſecrating of biſhops prieſts and deacons 


Other biſhops. 


(confirmed by act of parliament, 3 & 4 Ed. 6. c. 10. 5 
& 6 Ed. 6. c. 1. 8 El. c. 1. 13 14 C. 2. c. 4.) every 
man which is to be ordained or conſecrated biſhop, ſhall 
be full thirty years of age. 

2. Biſhop is from the ſaxon Biſcap, and that from the 
8 erigz0r, an overſeer or ſuperintendant ; ſo called 
rom that watchfulneſs, care, charge and faithfulneſs, 


which by his place and dignity he hath and oweth to the 


church. God. 22. 

3. An archbiſhop is the chief biſhop of the province, 
who next and immediately under the king, hath ſupreme 
power authority and juriſdiction in all cauſes ang things 
eccleſiaſtical. Ged. 12. 

At firſt, the title of archbiſbop ſcemeth'to hone "IR only 


a name of honour z whence in ſome countries, eſpecially 


in Italy, ſeveral are diſtinguiſhed with that title, who in- 
deed take place of, but have no power or authority over, 
Bower's Hiſt. Pop. V. I. p. 110. 

* Metropolitan, was a title given to the bilhop of the my 
city of a province. Ia. 


As was likewiſe that of primate; he being Srimws, or 
the firſt of the province: 


for ſuch was the original ſigni- 
fication of that word in an eccleſiaſtical ſenſe; but in pro- 


ceſs of time, the title of primate was reſtrained to the 
biſhops of ſome great cities. 7d. 


A patriarch was the chief biſhop over ſeveral kingdoms 
or provinces, as an archbiſhop is of Leher r 
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Biſhops. 175 
4. The ancient Britons are believed to haye had at leaſt Conflitution of 
one archiepiſcopal ſee before the times of Auſtin the monk, e en | 
viz. at Caerleon, or (as ſome would have it) at Landafe, 
Johnſ. 35. God. 7, | | 

And upon. the. pope's granting: unto Auſtin a power to 
erect a metropolitical fee at York (with ſubordination ne- 
vertheleſs to. himſelf as primate), Dr. Warner obſerveth, 
that the reaſon of this preference with regard to Vork 
was, becauſe formerly under the Romans Vork had been 
an archbiſhoprick, as well as London and Caerleon. x _ * 
Warn. Accel. Hi. 50. 

But at this day, the eceleſiaſtical ſtate of England — 
Wales is divided only into two provinces or archbiſhop- 
ricks, to wit, Canterbury and York, Each 1 
hath within his province biſhops of ſeveral dioceſes. The 
archbiſhop, of Canterbury hath under him-within his pro- 
vince, of ancient foundftions, Rocheſter, London, Min- 
cbeſler, Norwich, Lincoln, Ely, Chiche/ler, Saliſbury, Exeter, 
Bath and IWells, IFarce/ler, Coventry and Litchfield, Hlere- 
ford, Landaffe, St. David's, Bangor, and St. Aſaph; and 
four founded by king Hen. 8. erected out of the ruins of 
diſſolved monaſteries, viz. Glouce/fter, Briſtol, Peterborough 
and Oxford, The archbiſhop of York hath under him 
four, viz. the biſhop of the county palatine of Cheſter, 
newly erected by king Hen. 8. and annexed by him to the 
archbiſhoprick of Dort; the county palatine of Durham ; 
Carliſle; and the iſle of. Man, annexed to the province of 
York, by king Hen. 8. But a greater number this arch- 
biſhop anciently had, which time hath taken from him, 

1 Lali. 94. 

Every dioceſe is divided into archdeaconries, whereof 
there be ſixty z, and every archdeaconry is parted into 
deanries; and _deancies again into pariſhes, towns, and 
hamlets, 1 1½ 94. 

But this 1008 into gariſhes ſeemeth not to have been 
made-all at once, but by degrees, as churches from time 
to time were built and endowed by lords of manors and 
others, for the uſe of their tenants or other inhabitants 
within ſuch a diſtrict ; and this ſeemeth to be the reaſon 
why there are ſome places at this day which are not in 
any pariſh, but are extraparochial. 

Every biſhop, many centuries after Chriſt, was univer- 
fal incumbent of his dioceſe, received all the belle e which 
were but offerings of devotion, out of which he paid 
the ſalaries of ſuch as officiated under him, as deacons 
and Curates in places appointed. God. 23. 


D 


Afterwards, 


ug 


R 2 — SED 


,. x 9 


— 


E one —aeEs he = 8 


— — ney —— 1 3 7 "x — CET — — — — — . 
— CS x K A r r ES - = Ste — = * Dy In b * f 
2 — 2 — — — IT == : — . TOI TORE PR . — 2 20>; wait 
ü eo .... 8 La 2 — pe > a 
— . 2 2 = He _ OI PIC Bra, 4 r n 7 1 
SPP 2 ts N | 1 F 8 3 2 2 a % 1 p CI J 
2 4 n 2 „ —— ͤ — . ˙—uc .. os, 0: n 
| IG . n 1 = = 1 
8s 3 8 * wh POSI, bh = = 
. — fn r _— = \ 


= — — 


176 


Archbiſhop of 
Canterbury, 


85 Biſhops. 


- Afterwards, when churches became founded and "ents 


died, he ſent out his clergy to reſide, and to officiate in 
thoſe ee ; reſerving nevertheleſs to himſelf a certain 


number in his cathedral to counſel and affiſt him, which 


are now called deans and prebendaries or canons, _ 

5. Canterbury was once the royal city of the kings of 
Kine and was given by king Ethelbert, on his conver- 
ſion to chriſtianity, to Auſtin the firſt archbiſnop thereof, 


- about the year of our Lord 598. God. 13, 17. 


If we conſider Canterbury as the ſeat of the metropo- 
litan, it hath under it twenty one biſhops (as hath been 
ſaid); but if we conſider it as the ſeat of a dioceſan, fo it 
comprehends only ſome part of Kent (the reſidue being 
in the dioceſe of Rocheſter), together with ſome other pa- 
riſhes diſperſedly fituate in ſeveral dioceſes; it deing an 


ancient privilege of this ſee, | tb the places where the 


archbiſhop hath any manors gr advowſons, are thereby 
exempted from the ordinary, and are become peculiars of 
the dioceſe of Canterbury, properly belonging to the; Ju- 
riſdiction of the archbiſhop of Canterbury. Gd. 14. 
The archbiſhop of Cantepbury is ſtyled primate and 
metropolitan of all England, albeit there is another archi- 


. epiſcopal province within the realm; partly, becauſe when 


the popes had taken into their own hands, in a great 
meaſure, the archiepiſcopal authority, they inveſted the 
archbiſhops of Canterbury with a legatine authority 
throughout both the provinces ; and partly, becauſe the 
archbiſhop of Canterbury 'hath ftill the power, which the 
popes in times paſt uſurped, and which by act of parlia- 
ment was again taken from'the popes, of granting facul- 


ties and diſpenſations i in-both the provinces alike. 


Yea further, the archbiſhop of Canterbury PETER 
had primacy not only over all England but over Ireland 


. alſo, and from him the Iriſh biſhops received their con- 


ſecration; for Ireland had no other archbiſhop till the 
year 1152. For which reaſon it was declared in the time 


of the two firſt Norman kings, that Canterbury was the 


metropolitan church of England, Scotland, and Ireland, 
and of the iſles adjacent z the archbiſhop of Canterbury 
was therefore ſometimes ſtiled a patriarch, and orbis bri- 
tannici pontiſex; inſomuch that matters recorded, in eccle- 
ſiaſtical affairs did run thus, viz. anno pontifi: atus neftri 
primo, ſecundo, c. God. 20. 


At general councils abroad, the archbiſhop of Canter- 


bury had the EVO of all other Ar CUYAUOpE. Ged. 21, 
| 5 At 


_ Biſhops. 177 
At home, he hath the privilege to crown-the aer 9 | 
England, God. 13. 1 
He is fald to be inthroned, when he is veſted in the 
archbiſhoprick ; whereas biſhops + are ſaid to be in/lalled.. 
God, 21. 
He hath prelates to be his officers : than: the biſhop of 
London is his provincial dean; the biſhop of Wincheſter, 
his chancellor ; the biſhop of Lincoln anciently was his 
vice-chancellor ; the biſhop of Saliſbury, his predentor ; 
the biſhop of Worceſter, his chaplain ; and the biſhop of 
Rocheſter (when time was) carried the croſs before him. 
God. 14. 
He may retain and qualify eight chaplains ; which is 
more by two, than any duke is allowed to do by ſtatute. 
Goh. — ' 
In ſpeaking and writing to him is given the, title of 
grace, and _ reverend father in God. Chamb. Pr. 
St. 63. 
8 himſelf by divine providence ; whereas ps 
only uſe by divine perm 70 on, God. 13. 


6. The firſt archbiſhop of York that we read of, was Archbiſhop of 


Paulinus, who by pope Gregory's appointment was 'made York. 
archbiſhop there, about the year of our Lord 622. 
God. 12. 

The province of York anciently claimed and had a 
metropolitan juriſdiction over all the biſhops of Scotland, 
whence they had their conſecration, and .to which they 
ſwore canonical obedience, until about the year 1466, 
when George Nevil being at that time archbiſhop of Vork, 
the biſhops of Scotland withdrew themſelves from their 
obedience to him ; and in the year 1470, pope Sixtus the 
fourth created the biſhop of St. Andrews archbiſhop and 
metropolitan of all Scotland. Ged. 14, 18. 

The archbiſhop of York hath the privilege to crown. 
the queen conſort: and to be ber perpetual chaplain, 


Cbamb. 65. 


He allo, in like manner as the archbiſhop of Canter- 
bury, is ſaid to be inthroned, when he is veſted in the 
N e God. 21. 

And he may retain and qualify eight chaplains; where- 
as a biſhop can only qualify ſix. God. 21. 

He alſo hath the title of grace and moſt reverend father in 
God; whereas biſhops have the title of lord, and right reve- 
rend father i in God. Chamb. 65. | 

And he writes himſelf by divine providence. God. 13. 
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Their precedence 9, The 1 of Canterbury is the firſt peer of 


in the ſtate. the realm, and hath precedency, not only before all the 


other clergy, but alſo (next and immediately after the 
blood royal) before all the nobility of the realm; and as 
he hath the precedency of all the nobility, ſo alſo of all 
the great ofiicers'of ſtate. God. 13. 

The archbiſhop of York hath the precedency over all 
dukes, not being of the blood royal; as alſo before all 
the great officers of ſtate, e the lord chancellor. 
God. 14. 

And every other biſhop, it in reſpect of his barony, hath 
place of all the barons of the realm, under the degree of 
viſcount. Ged. 13. 

Their precedence . 8. The archbiſhop of Canterbury hath the eddy 
pe an- of all the other clergy ; next to him the archbiſhop of 
York ; next to him the biſhop of London ; next to him 


the biſhop of Durham; next to him the biſhop of Win- 


cheſter; and then all the other biſhops of both provinces 
after the ſeniority of their conſecration; but if any of 
them bea privy counſellor, he ſhall take place next after 
the biſhop of Durham. 1 f. 94. 1 Ought. 486. 
Petty treaſon for 9. By the 25 Ed. 3. fl. 5. c. 2. it is thus enacted : 
a clerkto kill his Moreover, there is another manner of treaſon, where a man 
1 8 ſecular or religious Aacpeib his prelate, to whom be n Faith 
and obedience. 


Another manner of treaſen] The firſt part of this ſtatute - 


is concerning high treaſon ; ſo called in reſpe& of the 
roy majeſty againſt whom it is committed. And the 
ſort of treaſon ſpoken of in this clauſe, is called petit 
- treaſon, in regard it is committed only againſt ſubjects. 


3 Lat. 20. 


Slayeth his prelate] And this was petit dne at the 


common law. 3 1nft. 20. 


To whom he oweth faith and obedience] Petit weaſon doth 
preſuppoſe a truſt and obedience in the offender of one 
kind or another, 3 /nfe. 20, | 


II. Form and manner of making and conſecrating arch- 
biſhops and i pops. | 


Pifhopricks at 1. When cities were at firſt converted. to chriſtianity, 


back eleQive by the biſhops were elected by the clergy and people: for it 
the clergy and was then thought convenient, that the laity, as well as 
the clergy, ſhould be coniidered in the election of their 


* | ' .  - biſhops, 


The people. 


Biſhops. | 
-bilſiops, and ſhould concur in the election; that he e, who 


was to have the inſpection of them all, might come in by 
a general conſent. Ayl. Par. 126. | 


| 2. But as the number of chriſtians increaſed, this Was Then donative 
found to be in convenient; for tumults were N and by the Prince. 


ſometimes murders committed, at ſuch popular elections; ; 
and particularly, at one time, no leſs than 300 27 
were killed at ſuch an election. Ia. 

To prevent the like diſorders, the emperors being then 
chriſtians, reſeryed the election of biſhops to themſelves; 
but in ſome meaſure conformable to the old way, that js 
to ſay, upon a biſhop's death, the chagter ſent a ring and 
paſtoral flaff to the emperor, which he delivered to the per- 
ſon whom he appointed to be biſhop of that place. 14. 


But the pope, or biſhop of Rome, who in proceſs of 


time got to be the head of the church, was not pleaſed 
that the biſhops ſhould have anydependance upon princes z 
and therefore brought it about, that the canons in cathe- 
dral churches ſhould have the election of their biſhops; 
which elections were uſually confirmed at Rome, Id. 
But princes had ftill ſome power in thoſe elections. 
And particularly in England; we read, that in the Saxon 
times, all eccleſiaſtical dignities were conferred by the 
king in parliament, Ingulphus, abbot of Crowland, in 
the time of William the conqueror, tells us, that for 
many years paſt there had been no canonical election of 
prelates, for that they were donative by delivery of the 
ring and paſtoral ſtaff; the one ſignifying, that the biſhop 
was wedded to the church ; ; and the other was an enſign 
of honour, always carried before him, and was a token of 
that ſupport which he ought to contribute to the church, 
or rather that he was now become a thepherd of Chriſt's 


| flock, 1d. b 


Lord Coke eſtabliſheth the right of donation in the 
kings of this realm, upon the principle of foundation and 
property: for that all the biſhopricks in England were of 
the king's foundation, and thereupon accrued to him the 
right of patronage. 1 Ill. 134, 344. 

So alſo the biſhopricks i in Yales, were founded by the 
princes of Wales; and the principality of Wales was 


holden of the king of England as of his crown; and when 


the principality of Wales for treaſon and rebellion was 
forfeited, the patronages of the biſhopticks there became 
annexed to the crown of England. 1 7/. 97. | 
And in Ireland, the biſhopricks are ſtill donative by let- 


ters patenb at this day, 1 Salt. 136. ; 
I. | „ 


Fi 
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Next elective by 
the deans and 
chapters, ſubject 
to the popes 
eonfirmation. 


„ 

The proprietor of the iſle of Man, is patron of the 

biſhoprick there ; but the archbiſhop of York doth not 

conſecrate him, till the broad ſeal of the king's conſent 
be-produced. Fohnſ. 9. 

3. Hildebrand, who was pope in the reign of king Wil- 

liam the conqueror, was the firſt that oppoſed this way 


of making biſhops here; and for that purpoſe he called a 


council of 110 biſhops, and excommunicated not only 
the emperor Hen. 4. but alſo all prelates whatſoever 
that received inveſtiture at the hands of the emperor or 


Parerg. 126. 


of any layman by IR of the ring and ſtaff, Ay. 


But notwithſtanding/that excommunication, Lanfrant 
was made archbiſhop of Canterbury at the ſame time, and 
by the ſame means, according to Malmeſbury ; but the 
Saxon annals in Bennet college library are, that he was 
choſen. by the ſenior monks of that church, together with 
the laity and clergy of England, in the king's great 
council, 74. . | 

Howbeit, Anſelm did not ſcruple to accept the archbi- 


ſhoprick by delivery of the ring and ſtaff, at the hands of 


William Rufus; tho' never choſen by the monks of Can- 
terbury. And this was the man, who afterwards con- 
teſted this matter with king Hen. 1. in a moſt extraor- 
dinary manner. For that king being forbidden by the 
pope to diſpoſe of biſhopricks as his predeceſſors had done 


dy delivery of the ring and ſtaff, and he not regarding 


that probibition, but inſiſting on his prerogative, the arch- 
biſhop refuſed to conſecrate thoſe biſhops whom the king 


.had appointed. At which the king was ſo much incenſed, 


| kis charter, acknowledging the cuſtom and right of the 


that he commanded the archbiſhop to obey the ancient 
cuſtoms of the kings his predeceſſors, under pain of being 
baniſhed the kingdom. This conteſt grew ſo high, that 
the pope ſent two biſhops to acquaint the king, that he 
would connive at this,matter, ſo long as he acted the part 
2 good prince in other things. eee the king 
commanded the archbiſhop to do homage, and to conſe- 
crate thoſe biſhops whom the king had made; but this be- 
ing only a feigned meſlage, to keep fair. with the king, 
and the archbiſhop having received a private letter to the 
contrary, the archbiſhop ſtil} diſobeyed the ing. And at 
length the king was forced to yield up the point, reſerv- 
ing only the ceremony of homage to himſelf from the bi- 
ſhops, in reſpe& of the temporalties. 1d. 85 
And king John afterwards, after ſeveral conteſts, by 
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g Biſhops. 181 
crown in former tinkes, yet granted by common conſent _ 
of the barons, that the biſhops ſhould be eligible by the 


chapter; which after was confirmed by divers acts of par- a 
liament. Which election by the chapter was to be a free 


election, but founded withal upon the king's conge d' 


eſlire; and afterwards to have the royal aſſent; and the 
new- elected biſhop was not to have his temporalties re- 
ſtored, until he had ſworn allegiance to the king; but it 
was agreed, that confirmation and conſecration ſhould be 
in the power of the pope; by which means he gained in 
effect the diſpoſal of all the biſhopricks in England. 1 
Inſi. 134. Gibſ. 104. 3 Salk. 71. 

But neither was he content with this power only of 
confirmation and conſecration, but would oftentimes col- 


late to the biſhopricks himſelf : whereupon by the ſtatute 


of the 25 Ed. 3. fl. 6. it was enacted. as followeth ; viz. 
The free elections of archbiſbops biſhops and all other dignities and 
benefices electiue in England, ſhall hold from henceforth in the 
manner as they were granted by the king's progenttors, and the 
anceſtors of other lords, founders of the ſaid dignities and other 
bene ſices. And in caſe that reſervation collation or proviſion be 
made by the court of Rome, of any archbiſhoprick biſhoprick 
dignity or other benefice, in diſiurbance of the free elections 
aforeſaid ; the king ſhall haue for that time the collatians to the 
archbiſhopricks and other dignities electiue which be of his ad- 
wowry ; ſuch as his progenitors had before that free election was 
granted : ſince that the election was firſt granted by the king's 
progenitors upon a certain form and condition, as to demand 
licenſe of the king to'chuſe, and after the election to have his 
royal afſent, and not in other manner; which conditions not 


ept, the thing ought by reaſon to reſort to its firſt nature. 


diction whatſoever in this matter was intirely taken away; he deans and 


nominated to the biſhop of Rome, otherwiſe called the pope, or dhe King's ſole 
ta the ſee of Rome, for the office of an archbiſhop or biſhop ; Blut 
the ſame ſhall utterly ceaſe, and be no longer uſed within this | 
realm. 1. 3. 1 | 


And the manner and order as well of the election of 


archbiſhops and biſhops, as of the confirmation of the 


election, and conſecration, is clearly enacted and expreſ- 
ſed by that ſtatute. : | 


5. Afterwards, by the ſtatute of the 1 Ed. 6. c. 2. all Then donativeby _ 
biſhopricks were made donative again, as formerly they meint don, . 


without election, 


had been; by which it was enacted as followeth ; Foraſ- 
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4. Afterwards, by the 2 5 * 20. all papal juriſ- Then eleQive by 


chapter ; LET 
by which it is enacted, that no perſon ſpall be preſented and _—_— 1 | 
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182 f Biſhops. 
| much as the elections of archbiſhops and biſhops by the deans and 
chapters, be as well to the long delay as to the great coft and 


charges of ſuch perſons as the king giveth any archb;ſhoprick or 


biſhaprick unto ; and whereas the ſaid elections be in very deed 
no elections, but only by a writ of conge deflire have colours 


ſhadows or pretences of elections, | ſerving nevertheleſs to no pur- 


Poſe, and ſeeming alſo derogatory and prejudicial to the king's pre- 
rogative royal, to whom only appertaineth the collation and gift 
4 all archbiſhopricks and biſhopricks and ſuffragan biſhops within 
is dominions; it is enacted, that from henceforth no conge 
d eſlire be granted, nor election by the dean and chapter be 
made, but that the king by his letters patents may collate. 
And it hath been ſuppoſed by ſome, that the principal 
intent of this act was, to make deans and chapters leſs 
neceſſary; and thereby to prepare the way for a diſſolution 
of them. Gibſ. 113. | 
Finally, elective 6. But this ſtatute was afterwards repealed, and the 
8 bt don matter was brought back again, and ſtill reſteth upon the 
der he king's ſtatute of the 25 H. 8. c. 20, (as hereafter followeth). 
nomination. 12 Co. 8. ; 2 5 p ; 
Notice of the 7. When a biſhop dies or is tranſlated, the dean and 


avo dance. chapter certify the king thereof in chancery, and pray 


leave of the king to make election. Ged. 29. 
Lene to elect. 8. Upon which, it is enacted by the 25 H. 8. c. 20. 
that at every avoidance of any archbiſhoprick or biſboprich, the 
king may grant to the dean and chapter a licence under the great 
' ſeal, as of old time hath been accuſtomed, to proceed to election 
of an archbiſhop or biſhop. 1. 4. 
Which licence is called in french cenge d"efiire, that is, 
leave to chuſe. Terms de la ley. {as | \ 
Nomination of g. Aud with the licence, a letter miſffrve; containing the. 
* to de name EN perfon which they ſhall elect and chuſe. 25 H. 8. 
c. 20. ſ. 4. 1 | 
| 10. By virtue of which licence, the dean and chapter ſhalt 
with all ſpeed in due form ele? and chuſe the ſaid perf named 
in the letters miſſive, and none other. 25 H. 8. c. 20. 1.4. 
And if they delay their election above twelve days next after 
* ſuch licence or letters miſſive to them delivered; the king ball 
uominate and preſent, by letters patents under the great ſeal, 
uch perſon as he ſhall think convenient, to be inveſied and con- 
ſecrated in like manner as if he had been elef?e# by the dean and 
chapter, ſ. 4, 5. | | 
Fonfent of the 11. After election, then there muſt be the conſent of 
perton elected. the 
+. -  Rituted by the dean and chapter, exhibits to him the in- 
ſtrument of election, and prayeth his aſſent to ihe fame; 
5 9 : which 


the perſon elected; in order to which, the proctor, con- 


VV 


. elefted unto, an 
ceremmies and all other things requiſite to the ſame, without . 


Biſhops. 
which aſſent is to be given by an inſtrument in form, in 
the preſence of a notary publick, Gi. 110. a | 


12. And if the ſaid dean and chapter do let? within twelve Notice tion of 
days as aforeſaid, then they ſhall make cert: fication thereof to the the £ieclion, 


king under their common ſeal; after which certification, the 
perſon ſo elected ſhall be reputed and taken by the name of lord 
elected of the ſaid dignity and office that he ſhall be eletted to. 


25 H. 8. c. 20. ſ. 5. . 


And if the dean and chapter, after fuch licence ſhall be deli- 


vered to them, proceed not to election and ſignify the ſame 
according to the tenor of this at, within twenty days next after 
ſuch licence comes to their hands; or if any of them admit 
or do any other thing centrary to this act; then every ſuch 
dean and particular perſon of. the chapter ſo offending, and 
every of ther aiders counſellors and abetters, ſhall incur a præ- 
munire. ſ. 7. a 


13. And then making fuch oath and fealty only to the king Mandate for 
as ſhall be appointed for the ſame, the king by letters patents e 


under his great ſeal ſhall ſignify the ſaid election, if it be to 


the dignity of a biſhop, then to the archbiſhop of the province, 


if the ſee of the ſaid archbiſhop is full and not wid; and 
F it be void, then to any other archbiſbop within this realm or 
in any other the king's dominions, requiring and commanding 
him to confirm the ſaid election, and to inveſt and chuſecrate 
the perſon jo clefled to the office. and dignity that he is elected 
unto, and to give and uſe to him all ſuch bened:ftons ceremo- 
nies and other things requiſite for the ſame, without ſuing to 
the ſee of Rome in that behalf : And if the perſon be elected to 
the dignity of an archbiſhop, then the king jhall fo [ignify the 
aid election ta one archbiſhop and two ather biſhops, or elſe ta 


Four biſhops within this realm or in any other the king's domi- 


nions, requiring and commanding them with all ſpeed and ce- 
lerity, to confirm the ſaid election, and to inveſt and conſecrate 
the ſaid perſon 7. elected to the affice and dignity that he is 

to give and uſe to him ſuch pall benedictions 


ſuing to the ſee of Rome in that behalf. 25 H. 8. c. 20. f. 5. 


Such cath and fealty only to the king] Inſtead of this, Le- 
fore the reformation, an oath was taken to the pope and 
Tee of Rome; in theſe words, © I John, biſhop of P. 
© from this hour forward ſhall be faithful and obedient 
„ to St. Peter, and to the holy church of Rome, and to 
„ my lord the pope- and his ſucceſſors canonically entring. 
56 1 ſhall not be of. counſel nor conſent, chat they ſhall 
6 Jole either life or member, or ſhall be taken, of Tiffer 
* any violence or any wrong by any means. I hu 
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Biſhops. 
“ counſel to me credited by them, their meſſengers or 


<« letters, I ſhall not willingly diſcover to any perfon. 
„The papacy of Rome, the rules of the holy fathers, 


and the regality of St. Peter, I ſhall help and maintain 


« and defend againſt all men, The legate of the ſee 


c apoſtolick, going and coming, I ſhall honourably en- 


<< treat. The rights, honours, privileges, and authori- 
66 ties of the church of Rome, and of the pope and his 
<< ſucceſſors, I ſhall cauſe to be conſerved, defended, aug- 
“ mented and promoted, I ſhall not be in council, treaty, 
<< or any act in the which any thing ſhall be imagined 
&« againſt him or the church of Rome, their rights, ſeats, 
© honours,. or powers. And if I know any ſuch to be 
„ moved or compaſied, I ſhall reſiſt it to my power, and 
<< as ſoon as I can, I thall advertiſe him, or ſuch as may 
% give him knowledge. The rules of the holy fathers, 
<<. the decrees, ordinances, ſentences, diſpoſitions, reſer- 
„ yations, proviſions, and commandments apoſtolick, to 
„% my power | ſhall keep, and cauſe to be kept of others. 
“ Hereticks, ſchiſmaticks and rebels to our holy father 
„ and his ſucceſſors, I ſhall reſiſt and perſecute to my 


„ power. I ſhall come to the ſynod when I am called, 


s except I be letted by a canonical impediment. The 


< threſholds of the apoſtles I ſhall viſit yearly perſonally, 


% or by my deputy. I ſhall not alienate or ſell my poſ- 
<< ſeffions without the pope's counſel. So God help me 
< and the holy evangeliſts.” 1 Burnet's Hit. Reform. 


123. 
if is true an. oath was alſo taken to the king, which 


had a ſhew of qualifying the oath to the pope ; beginning 


thus, I John, biſhop of P. utterly renounce and clearly 
* forſake all ſuch clauſes, words, ſentences, and grants, 


„which I have or ſhall have hereafter of the pope's 


„ holineſs, of or for the biſhoprick of P. that in any 


* wiſe hath been, is, or hereafter. may be, hurtful or 


„ prejudicial to your ghar, your heirs, ſucceſſors, 
<« dignity, privilege, or eſtate royal.” (And the reſt is an 


oath of obedience to. the king in temporal matters.) x 


Rurnet's Hiſt. Reform. 124. 
And the inconſiſtency of theſe two engagements ſeems 


to be what Wm. Rufus declared in his time, in the caſe 
of archbiſhop Anſelm ; that he could not poſſibly obſerve 


at the ſame time both the fidelity which he owed to him, 
and his obedience to the apoſtolick fee. Gib/. 117. 


Four biſhops] That is, four at the leaſt, Gib/. 111, 
| Pall} 


Bishops. 18 5 1 
r Pall] So that the form of conſecrating according to the 1 
by Roman pontifical (tho' without bulls from Rome) ſeems 0 
bn to have continued after the making of this act, viz, all E 
n Henry the eighth's reign, and till the eſtabliſhment of the ia 
e new form in the third year of Ed. 6. Gibſ. 110. 1 
1 14. The method and order of confirmation will be beſt Confirmation, 1 
underſtood by a brief account of the ſeveral inſtruments 1 
s exhibited and applied in the courſe of it: i 
_ (1) The king's letters patents: by which the royal 8 
6 aſſent to the election is ſignified, and the archbiſhop re- "8 
d Auired to proceed to confirmation. vl 
0 (2) A citation againſt oppoſers; which (the time of 1 
e confirmation being firſt fixed) is publiſhed and ſet up, by Ny 
d order and in the name of the archbiſhop, at the church 1 
y where it is to be held; as well to notify the day of con- AT 
8, firmation, as to cite all oppoſers (if any there be) who bt 
= will object againſt the ſaid election, or the perſon elected, W 
0 to appear on that day: according to the direction of the 1 
8. ancient canon law. | 4 
br (3) The certificate or return made by the proper offi bl 
A cer to the archbiſhop, of the due execution of the ſaid 9 
3 Citation. | 7 
je (4) The commiſſion to us; which is uſually per- | "0 
„„ formed by the archbiſhop's vicar genera]. 5 1 
be (5) The proxy of the dean and chapter; by which 48 
"YE one or more perſons are delegated by the dean and chapter \ 1 | 
1. eleQing, not only to preſent in their names the inftru- 489 
ment of election to the biſhop elected to obtain his con- 1 
h ſent, and to preſent the letters certificatory of election to 1 
8 the king and to pray the royal aſſent in order to confirm- 1 
y ation; but alſo at the time of confirmation (the ſaid let- i 
8, ters patents and commiſſion to exhibit ſuch his proxy 1 
8 being firſt read), in virtue thereof to preſent the biſhop | 1 
y elected to the archbiſhop, vicar general, or ſurrogate 98 
or and in the courſe of the confirmation, to do whatever elſe + 
8, is neceſſary to be done on the part of the dean and ul 
in chapter. 0 | | X 4 
1 (06) The firſt ſchedule: The ſaid proctor in the name 1 
of the dean and chapter, exhibiting the citation and re- 1 
1S turn abovementioned, prays that the oppoſers (if any be) 1 
fe not appearing, may be pronounced contumacious, and v8 
e precluded from further oppoſition, and that the confirm- 9 
n, ation may be proceeded in; which is accordingly done * 1 i 
this ſchedule. 1 
(7) A ſummary petition : This is the petition of the 1 
| Laid proctor, that the _— _ may be confirmed, upon 1 
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Biſhops. 


his alledging and proving the regularity of f the election, 


and the merits of the perſon elected: which he doth in 4 


nine articles; ſetting forth, Firſt, that the ſee was va- 
cant, and had been vacant for. ſome time. Secondly, 
that the dean and chapter, having firſt deſired and obtained 
the royal licence, appointed a day for election, and duly 


ſummoned all perſons concerned, Thirdly, that on that 


day, they unanimouſly choſe the perſon now to. be con- 
firmed. Fourthly, that the election was duly publiſhed 
and declared to the clergy and people there aſſembled. 


| Fifthly, that at the requeſt of the dean and chapter, the 


perſon ſo elected gave his conſent to the election. Sixth- 
1y, that the perſon elected is ſufficiently qualified by age, 
knowledge, learning, orders, ſobriety, condition, fideli- 


ty to the king, and piety. Seventhly, that the dean and 


chapter, under their ſeal, intimated the election, and the 
name of the perſon elected to the king. Eighthly, that 
the king had given the royal aſſent. Ninthly, that he 
had, by his letters patents, required the perſon elected to 
be confirmddt. 0 3 

All which articles conclude with a petition, that in pur- 
ſuance of the premiſſes, confirmation may be decreed, - 

Then the ſummary petition is admitted, and the court 
decrees to proceed thereupon, and aſſign him a term im- 


, mediate, to prove the particular matters contained in the 


petition ; for proof of which he exhibits the proceſs of 
the election made by the dean and chapter, the conſent of 


the archbiſhop or biſhop, and the royal aſſent; and then 


prays a time to be preſently aſſigned for final ſentence; 
which is decreed accordingly, _ 5555 

(8), The ſecond ſchedule: Before ſentence, a ſecond 
przcohization of the oppoſers (if any be) is' made at the 
fore-door of the church, and (none appearing) they are 


declared contumacious, by a ſecond ſchedule. 


But if any appear, it ſeemeth that they ſhall be admitted 


to make their exceptions in due form of law. To which 


purpoſe, a paſſage in Collier's ecclefiaftical hiſtory, Vol. 2. 
page 745. is applicable. Soon after the receſs of the 
88 biſhop Laud was tranſlated from Bath and 

ells to London, and Mountague promoted to the ſee of 
Chicheſter. Before he was conſecrated, an unexpected 
rub was thrown in the way. At the confirmation of bi- 
ſhops there is publick notice given, that if any perſons 
can object either againſt the party elected, or the legality 
of the election, they are to appear and offer their excep- 
tions at the day prefixed. This intimation being given, 


one 


- 


w. 
„ 
*. 


1 


Biſhons. 


one Jones, a bookſeller, attended with the mob, appear- 


ing at the confirmation, excepted againſt Mountague, as 
a perſon unqualified for the epiſcopal dignity. And to 
„ popu cog particular, he charged him with popery, 
arfhinianiim, and other heterodoxies, for which his books 
had been cenſured in the former parliament. But Dr 
Rives, who then officiated: for Brent the vicar general, 
diſappointed this challenge. For Jones had made ſome 
material omiflions in the manner, and not offered his ob- 
jections in form of law, Particularly, the exceptions 
were neither given in writing, nor ſigned by an advocate, 
nor preſented. by any proctor of the court, Upon the 
failure of theſe circumſtances, the confirmation went on.” 
The parliament, not at firſt apprized in point of form, 
were diſſatisſied with the conduct of the vicar general, 
and inquired into the behaviour of Dr Rives on that oc- 
caſion. Upon which it hath been obſerved, That Dr 
Rives, a moſt eminent civilian and canonif, admitted 


that the oppoſition was good and valid, had it been legal- 


ly offered ; And that the parliament of that time proceed- 
ed upon the ſame opinion. 

(9) The oaths: Theſe are four in number; two (viz. 
the oaths of allegiance and ſupremacy), in conformity to 
the ſtatutes of the realm; and two others (viz. 
of ſimony and of obedichce to the archbiſhop), im 
formity to the rules and eanons of the church. _ 

(10) The definitive ſentence, or the act of confirm- 
ation; by which the judge committeth to the biſhop 
elected, the care governance and adminiſtration of the 
ſpiritualties; and then deerecs him to be inſtalled or in- 
thronized, Gisſ. 110, 111. God. 25, 26, 27. 

And this is performed (in the province of Batervety) 
by mandate from the archbiſhop to the -archdeacon of 
Cattery ; to whom the right of inſtalling the biſhops 
of that province hath anciently belonged; and doth ſtill 


belong. Gi, 118, 


(11) Finally, a publick notary, by the archdeaton's: 


command, records the whole matter of fact in this affair, 


in an inſtrument to remain” as authentick to poſterity. 


God. 27. | 0 
After election and confirmation; and not before, the” 


biſhop is fully inveſted to exerciſe all ſpiritual juriſdiction. 
Gib. 114. But he may not ſue for his temporalties till 


after conſecralion. Watf. c. 40. P. . | 
| e 135. Upon 
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G@onſecration. 


Biſhops. 


15. Upon a tran/iation; all the aforeſaid ceremonies are 
obſerved: but conſe.ation in that caſe is not requiſite, 
becauſe the biſhop was conſecrated before. God. 29. Gi/. 
111. But in the caſe of creation, the proceſs goeth on as 
followeth : 

The conſecration ſhall always'be performed upon ſome 
linday or holiday. Form of conſecr. 

As to the place of conſecration; the dean and chapter 
of Canterbury claim it as an ancient right of that church, 
that every biſhop of the province is to be conſecrated in 
it, or the archbiſhop to receive from them a licence to 
conſecrate elſewhere. And we are aſſured, that a long 
ſucceſſion of licences' to that purpoſe are regularly entred 


in the regiſtry of that church. And altho' between the 


years 1235 and 1300, that point was controverted with 
the chapter, it ended in their favour and in the further 
confirmation of the privilege, which was firſt granted by 
Thomas Becket, and afterwards confirmed by St. Edmund, 

And in Cranmer's regiſter there is a memorandum, that 
no biſhop may be conſecrated without the church of 
Canterbury, but by the ſpecial licence of the dean and 
chapter of Canterbury under the chapter ſeal. Gub/. 
111. 

In order for conſecration, the archbiſhop (or Tome other 
biſhop appointed) ſhall begin the communion ſervice : 

another biſhop ſhall read the epiſtle: and another biſhop 
ſhall read the goſpel. And after the nicene creed and 


ſermon, the elected biſhop, veſted with-his rochet, ſhall 


be preſented by two biſhops unto the archbiſhop of that 


province, or to ſome other biſhop appointed by lawful 


commiſſion. Form of _ 

Then ſhall the archbiſhop demand the king s mandate 
for the conſecration, and cauſe to be read (as in times 
paſt the pope's mandate was in like manner demanded, as 


is required in the pontifical). Form of cqnſecr, 


And the oaths of allegiance and ſupremacy ſhall be. 


miniſtred to the perſons elected, Forms of conſecr. 1 Will. 
c. . 

And hom ſhall alſo be miniſtred unto them the oath 
of due obedience to the archbiſhop, as followeth: In 
<<. the name of God, amen. I N. choſen biſhop of the 
church and ſee of P. do profeſs and promiſe all due 
c reverence and obedience to the archbiſhop, and to the 
« metropolitical church of C. and to their fucceſlors : ſo 
ic help me God, thro* Jeſus Chriſt,” But this oath ſhall 


not be made at the conſecration of an 1 Fern ; 


% Conjecre. 
of conſe th IS 


Biſhops. 
To the archbiſhop and to the metropolitical church] That is, 
either when the fee is full; or elſe in the vacation, when 
the whole-archiepiſcopal juriſdiQion | is veſted | in the dean 


and chapter. Gi. 117. 
Then after divers queſtions and * 1 touching the 


epiſcopal office, and before the act of conſecration; the 
biſhop elect ſhall put on the reſt of the epiſcopal habit. 


Form of conſecr. 

According to the office in the 3 £4. 6. the paſtoral aff 
was delivered to the biſhop; which delivery in the Roman 
pontifical is preceded by a conſecration of the ſtaff ; and 
followed by the conſecration and putting on of a ring, in 
token of his marriage to the church ; and of a mitre as an 
helmet of ſtrength and falvation, that his face being 
adorned, and his head (as it were) armed with the horns 


of both teſtaments, may appear terrible to the adverſaries 


of the truth, as alſo in imitation of the ornaments of 
Moſes and Gina and of gloves, in token of clean hands 
and heart to be preſerved by him. All which, and many 
other like ceremonies, our church hath laid aſide ; ; retain- 
ing only ſuch as are moſt ancient and moſt grave. Gib. 
118. | 
But at the end of the common prayer book eſtabliſhed 
by parliament in the ſecond year of Edward the ſixth, it 
is ordered, that whenſoever the biſhop ſhall celebrate the 
holy communion, or exerciſe any other publick admini- 
tration ; he ſhall have upon him, beſides his rochet, a 
ſurplice or alb, and a cope or veſtment, and alſo his paſto- 
ral ſtaff in his hand, or elſe born or holden by his chap= 
lain, 

And in the rubrick before the common prayer in our 


_ preſent liturgy, it is ordered, that ſuch ornaments of the 


church, and of the minifters thereof at all times of their 


miniſtration, ſhall be retained and be in uſe, as were in 


this church of England by the authority of parliament, in 
the ſecond year of the reign of king Edward the ſixth. 
And if any archbiſhop or biſhop, after ſuch election, nomi- 


nation or preſentation, ſhall be ſignified unto them by the king's 


letters patents, ſball refuſe and do not confirm, inveſt and con- 
fecrate with all due ci rcumflance as aforeſaid, within twenty 
days next after the king's letters patents of ſuch fignification or 
preſentation ſhall come to their hands; or if any of them, or 

any other perſon or perſons, admit or ds any other thing contrary 
to the flatute of the 25 H. 8. c. 20. in ſuch caſe every perſon 
ſo effending, their aiders, n. and abettors, Hall i incur a 
premunire, ſ. 7. 
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7 Bichops. 

By the eighth Canon: Whoever ſhall affirm or teach; 
that the form and manner of making and conſecrating 
biſhops, prieſts and deacons, containeth any thing in it 
that is repugnant to the word of God; or that they who 
are made biſhops prieſts or deacons in that form are nat 
lawfully made, nor ought to be accounted either by them- 
ſelves or others to be truly either biſhops prieſts or deacons, 


until they have ſome other calling to thoſe divine offices; 
let him be excommunicated ipſo facto, not to be reſtored 


until he repent, and publickly revoke ſuch his wicked 
errors. a . ; . | | 

And by the thirty ſixth, of the thirty nine Articles: 
The book of conſecration of archbiſhops and biſhops and 
ordering of prieſts and deacons, lately ſet forth in the 


time of Edward the fixth, and confirmed at the ſame time 


by authority of parliament, doth contain all things ne- 
ceſſary to ſuch conſecrating and ordering; neither hath 
it any thing that of itſelf is ſuperſtitious and ungodly. 
And therefore whoſoever are conſecrated or ordered ac- 
cording to the rites of that book, fince the ſecond year of 
the forenamed king Edward unto this time, or hereafter 
ſhall be conſecrated or ordered according- to the ſame 
rites ; we decree all ſuch to be rightly orderly and law- 
fully conſecrated and ordered, Ns | 

And by the act of uniformity in the 13 & 14 C. 2. 
All fubſcriptions to be made unto the thirty nine articles, ſhall 
be conſtrued to extend (touching the ſaid thirty fixth article) to 
the book containing the form and manner of making ordaining 


and conſecrat ing of biſhops prieſis and deacons in this ſaid at? 


mentioned, as the ſame aid heretofore extend unto the book ſet 
forth in the time of king Edward the ſixth. 13 & 14 C. 2. 
„ 20047. „ | 

When a biſhop is franſlated; the former ſee is not void 
by the election to the new one, until the election is con- 


| firmed by the archbiſhop; for though he is elected, yet it 


may happen that the king ſhall not conſent, or the arch- 
biſhop may not confirm ; and it is not reaſonable that the 
biſhop ſhould loſe his former preferment, till he hath ob- 
tained a new one; And fo it is in caſe of creation; he is 


Not compleatly biſhop till conſecration. | 3 Salk. 72. 


And the dignities or benefices which a biſhop was poſ- 
ſeſſed of · before his election, become not void till after 


conſecration in the caſe of creation; and after confirma- 
tion, in the caſe of tranſlation, Upon which foundation 


it was, that all the judges agreed, in the caſe of Evans 


and Aſcuiib, MA. 3 Car. that if a commendam retinere 
A Comes, 


of the courts at Weſtminſter, 


- Biſhops. 
eomes, in the former caſe before conſecration, and in 
the latter caſe before confirmation, it comes in time 


enough ; becauſe it comes, while the biſhop i is in poſſeſ- | 


fion of the dignity or benefice granted in commendam, 
Palm. 470, 475. V. Jones 102. Gil. 114. 


16. Every perſon being choſen elected nominated preſented Inftallation and 
eſtitution of the 


2 and conſecrated as aforeſaid, and ſuing their temporal- „ 
tie of the king's hands, and making oath to the king and to 
none : as aforeſaid, ſhall and may be thrononized' or in- 


Falle as the caſe ſhall require ; and ſhall have and take they 


only reſtitution aut of the king's hands, of all the poſſeſſions aud 
profits ſpiritual and temporal belonging to ſuch archbiſhoprick 
or biſhoprick, and ſhall be obeyed in all things according to the 
name title degree and dignity that they ſhall be choſen or 3 
ed to, and de and execute in every thing touching the ſame, as 
any archbiſhop or biſhop of this realm without offending of 
the prerogative royal of the crown and the laws and cufloms of 
m4 realm might at any time heretofore do. 25 H. 8. c. 20. 
6. 5 
Whereupon, the biſhop being introduced into the 
king's preſence, ſhall do his homage for his temporalties 
or barony; by kneeling down, and putting his. hands 
between the hands of the king, fitting in this chair of 
ſtate, and by taking a ſolemn oath to be true and faithful 
to his majeſty, and that he holds his temporulties of him. 
God. 2 


temporalties, 


17. inally; By the 1 G. ,. 2. c. 13. and g G. 2. c. 26. Oaths, 


oaths of allegiance, ſupremady, and abjuration, in one 


at the quarter ſeflions of 


; he ſhall within ſix months . his admiſſion, take the 


the peace. 


* 


18. The fees of the whole proceſs, from firſt to hat, Fees. 


are {aid to amount to about 600 1. 


19. He ſhall alſo compound for and pay his firſt fruits; Fir fruits, 


as is ſet forth in the title Firſt fruits and tenths. 
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20. Upon promotion of any perſon to a biſhoprick, Penefice or dig- 
_ the king hath a right to preſent to ſuch benefices or dig- "ty, vacant, by 


25 nities, as the perſon was poſſeſſed of before ſuch promo- hg TE 
b tion; though the advowſon belongeth to a common per- | 

ſon. And this right of preſenting upon promotion by the 55 
0 king, as making the avoidance which would not other- 

ny _ wiſe happen, did ſpring from the practice of the popes, 

= and is now an unconteſted right of the crown ; and hath 

of been eſtab iſhed not only by long practice, but by many 

5 A upon full and ſolemn ane 6570. 763. 

re 


But 
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lord elefted. And by divers other ſtatutes, biſhops are 
called prers of the land; one of the three eſtates of the realm; 


How far an at 
made without 


the diſhops, is 


wig 


- Biſhops. 


But in Ireland, the law is, that a man ſhall not be 


promoted to a biſhoprick there, until he hath reſigned all 
his preferments in England; by which reſignation it ſeem- 
eth that the king's preſentation in ſuch caſe is defeated. 


III. Concerning reſidence at their cathedrals. 


v2 Langton. Biſhops ſhall be at their cathedrals, on 
ſome of the greater feaſts, and at leaſt in ſome part of 


lent, as they ſhall find expedient for their ſoul's health. 
Lind. 1 30. | | 

2, Langton. Biſhops ſhall have honeſt eleemoſynaries ; 
ſhall keep hoſpitality, and hear the cauſes of the poor. 
Lind. 67. 2 | TON 15 
iN 3: Othoe. Biſhops ſhall abide at their cathedral churches, 
and officiate on the chief feſtivals, and on the Lord's days, 
and in lent, and in advent: and ſhall viſit their dioceſes 
at. fit ſeaſons ; correcting and reforming the churches, and 


conſecrating, and ſowing the word of life in the Lord's 


ſoil. Athon. 55. | . 

4. Othobon, Biſhops ſhall be perſonally reſident, to 
take care of the flock committed to their charge, and for 
the comfort of the churches eſpouſed to them ; eſpecially 
on ſolemn days, in lent, and advent : unleſs their abſence 
is required by their ſuperiors, or for other juſt cauſe, 
(That is, by their fuperiors, either eccleſiaſtical or ſecu- 
lar.) Athon. 118. Bi | 


IV. Concerning their attendance in parlioment. | 


1. By the above recited ſtatute of che 2 NA. . 20. 
a biſhop upon his election ſhall be reputed and taken as 


one of the greate/{ eſtates of the realm; and the like. 
a Kd. 3. fl. 3. 66. 1 El. c. 3. 8 El. c. 1. 4 Hal. 1. 

2. As to their right in general to ſit and vote in par- 
liament; this hath been carried ſo far by ſome, that they 
have aſſerted, that an act made in parliament, wheie the 
biſhops have not been — is not good. But this, 
lord Coke ſeemeth to have ſet in a proper and clear light. 
There are divers acts of parliament, ſays he, which 


\ appear to have been made by the king, lords temporal, 


and commons, without the lords ſpiritual; and it hath 
been objected, that ſuch are no acts of parliament ; and 
for authority, the roll of parliament in the 21 K. 2. is 

| | cited, 


f 


ls 


abſent rhemiſelves, and the _ proc 
and perfect. 
21 Likewiſe if they be bebns and refuſe to aide any h 


cited, where it is die, that divers 8 were here- 


tofore undone, for that the clergy were not preſent. To 


this ſom̃e have anſwered, that a parliament may be holden 
by the king, the nobles, and commons, and never call 
the prelates to it. But we hold the contrary to both theſe, 
and ſhall make it manifeſt by records of parliament ; firſt, 

that the biſhops ought to be called to parliament; and 


then ſecondly, we ſhall ſhew, where acts of eee 


are good without them. 

Jo the firſt, Every biſhop bath a W in eſpe 
4 according to the law and cuſtom of parliament, 
"_ oughe to be ſummoned to the parliament, as well as 

of the nobles of the realm. | | 


o the ſecond, if they voluntarily abſent theinſelves, | 


Ne may the king the nobles and commons make an act 
of parliament without them; as where any offender is to 


be attainted of high reaſon | or. felon war the biſhops 
s, the aer is Yood 


voices, and the act proceeds, che act * parliament is gue 
without them. 
Alſo, where the voices in parliament ought to be abſos 


_ Jute, either in the affirmative or negative, and they 
their voices with limitation or c6ndition, and the act pro- 


ceeds, the act is good; for their conditional voices ate no 
voices. 

Of every of theſe we will produce examples out of the 
1 and rolls of parliament. 
At a parliament holden in the 15 Ed. 2. the prelates 


counts barons and commons of the realm do charge Hugh 


Spencer the father earl of Wincheſter, and Hugh Spencer 
the ſon earl of Gloceſter, with many bigh ahd heinous 
offences, as by the act called exilivm Hugonis Leſpencer 
patris et filii doth appear; and the earls and barons, peers 
of the realm, in the preſence. of the king pronounce 
judgment againſt them, as by the ſaid act appeareth: And 


after, at a parliament holden at Vork, the ſaid udgment 


and attainder againſt them (by the king's exorbitant fa- 


vour towards them, whoſe favourites they were) was ad- 


nulled; and one of the cauſes was, for that the ſaid judg- 
ment was given without the prelates: Whereas” the ſame 
being an act of parliament, was entered into the parliament 
rolls as other acts of parliament were; and the conſent of 
the prelates doth manifeſtly appear, for that they were 


parties to the charge. And after, it was adjudged by the 


Vol. I. O authority 
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Biſhops. 


authority of parliament, by the 1 Ed. 3. c. 1. that the 


ſaid judgment inn thee was 3 and . we er 
ehe ſame. FT ; AIP) 1155. Co 1: * 

At the parliament holden: in the third year abs king 
Richard, the ſecond, a bill was exhibited againſt the cjergy 
With many bitter words, for the ill 2 of the 4 
nities, offices, parſonages, canonries, prebends, and other 
beneſices, whereof they were patrons, and Which were 
in their gift, whereof many inconveniences followed; 
the biſhops and other prelates taking great offence at this 
bill, abſented themſelves: whereupon the king, upon the 
complaint of his commons, by the advice and e va 
all the lords temporal, paſſed the bil: 

In the ſame- parliament great complaint was made of 
whe extortions committed by the biſhops and their officers; 
and thereupon a bill was framed, that juſtices. of the peace 

mightenquire thereof, and a form of a commiſſion. deſired 
to be enacted. The: pre lates and clergy made their pro- 
teſtation expreſsly againſt the ſaid bill, as tending to the 
plemiſhing of the liberty of the church! Whereunto it 
was replied for the king, that neither for their ſaid pro- 
teſtation, nor other words in their behalf, the king would 


not ſtay to grant to his juſtices in hat caſe” and all other 


Caſes, as was uſed to be done in times paſt, and as he was 
bound to do by virtue of his oath made at his coronation. 
Whereupon the act. and form of a commiſſion paſſed — 
was deſired. 

At a parliament holden in the eleventh year of Richard 
the ſecond, in the beginning of chat parliament holden in 
that year, the archbiſhop of Canterbury made openly in 
the parliament a ſolemn proteſtation for himſelf and the 
whole clergy of his province, which be deſired might be 
entered; and ſo it was: the effect whereof was, that albeit 
they might lawfully be preſent in all parliaments, yet for 


that in this parliament matters of treaſon were to be treat - 


ed of, whereat by the canonical law they ought not to be 
preſent, they therefore abſented themſelves, ſaving. their 


liberties therein otherwiſe. | The like proteſtation did the 


biſhops of Dureſme and Carliſle make. At which parlia- 
ment divers ſtatutes were made nothing concerning /:fe or 
member e as the ſeventh. chapter concerning merchants, 
the eighth chapter touching annuities, and the ninth 
chapter againſt new impoſitions, the eleventh concerning, 
kreping of affizes, and the like, all which were good; 
and perfect pee and ou che prelates 0 not to 
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At the e holden in the thirteenth year of 

Richard the ſecond; when the two bills were read, the 

one intitled @ confirmation. of the flatute of proviſarsy: and the 

forfeiture of him that accepteth a benefice againſt that: flatute, 

the other intitled the penalty of him mu bringeth in a ſum» | 

mons or ſentence of  excommunication | of the pope: againſt any 
perſon upon the flatute of prouiſors, an 777 a prelate | executing 

it, both which bills tended to reſtrain the pope's autho- 

rity which he claimed in diſpoſing: of eccleſiaſtical: pro- 

motions within this realm: the archbiſhops of Canterbury 

and York, for the whole clergy of their provinces, made 

their folemn- proteſtations in open parliament,” that they 

in no wiſe meant or would aſſent to any ſtatute or law 

in reſtraint of the pope's authority, but utterly withſtood 

the ſame; the which their proteſtations at their! requeſts 

were inrolled: and yet both bills paſſed, by the Ring! 1 


| ow commons. i - 


By a ſtatute in the ſixth year of Henry the ls, __— 
was enacted, by the king, lords temporal, and commons; 
that no man ſhould contract or marry himſelf to any queen 
of England (being the widow of a king, 2 Ia. 18.) with - 
out the ſpecial licence and aſſent of the king, on pain 
to loſe all his goods and lands. The biſhops and clergy . 
being preſent aſſented to this bill, as far forth as the ſame 
-ſwerved not from the law of God and of the church, and 
© as the ſame imported no deadly ſin. This was holden 
no aſſent; and therefore it was enacted by the king, lords 
temporal, and commons 3 and os JON entred, anke 
ant the prelates. x Ft: 

And then, ſpeaking of the augen of the 35 Ed. 512 Ale 
aertati religioſorum, which is a ſtatute ſpecially entred to 
have been made by the king the lords temporal and com- 
mons (omitting the prelates); it muſt be intended, he 
ſays, that the biſhops abſented themſelves; or if they 


were preſent, / proteſted againſt it; or gave ſuch voices as 


were againſt the law and cuſtom of parliament: And 
this ſame act of the 35 Ed. 1. in letters patents made 
within eight years after, is affirmed to be an act of parlia- 
ment; and by ſeveral ſubſequent acts of ee eee is 
holden for an act of parliament. 2 Lat. 58 5. 586, 587 

9 Concerning the point, whether they ſit in GR Whether they 
ment in their temporal Cypacity-only, by reaſon. of their fit in parliament, 
temporal - baronies ; or in Weir ſpiritual capacity alſo, as 2 _ 5 ig 
biſhops ; the + REY of wh — been ud leemeth to TY & 
ho as followerh": 99” 1 d 
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crown, as ſet forth by the very learned Pr. Vaurbur ton bi- 
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ritual, via. archbiſhops 


of their biſhopricks. And every one of theſe, when any 
patliament is to be bolden, ought ex debito juſtitiæ to 
have a writ» of ſummons. And they may make their 
proxy as other lords of parliament. 1 f. 97. 4 hi. 


F 


And again; Every archbiſhoprick and diſhoprick "IF 


England-are of the king's foundation, and holden of the 


king per baroniam; and in this right the archbiſhops and 
biſhops are lords of parliament; and this is a right of great 


honour that the church now hath. 2 . 3. 
And this, faith Dr. Gib/on, is true; bum hot the whole 
truth. For, altho” their baronies did put them more un- 


der the power of the king, and under a ſtricter obligation 


to attend; yet, long before William the conqueror chang- 
ed biſhopricks into baronies, they were, as biſhops, mem- 
bers of the :ycel-fpnad or witena-gemot, which was the 
great council of the land. And an argument of their ſpi- 
ritual capacity in parliament, is, that from the reign 
of Edward the firſt to Edward the fourth incluſive, as 


appears by the records, great number of writs to attend 


the parliament, were fent to the guardians of the ſpiritual- 
ties, during the vacancies of biſhopricks, or while the bi- 
Mops were. in foreign parts. The writs of ſummons alſo 
preſerve the diſtinction of prelati and magnates; and where- 
as temporal lords are required to appear in fide et ligeantia, 
in the writs to the biſhops. the word /;geantia is left out, 


and the command to appear is in fide et dileFione. Gibf. 


127. Seld. Tit. of Hon. 575. 


And in 3 Salk: 73. it is ſaid, that /bithops did fit 


and had a vote in parliament, in the time of the Saxons : 
but it was not in reſpect of any.barony, but by a perſon- 
al privilege, as they were biſhops : for they were not 
barons until the Norman reign ; for in the reign of the 


[4 Saxons, they were free from all ſervices and payments, 


excepting only to caſtles, bridges, [and, as it ſhould 
have been added, expeditions ;} but William the con- 
queror -deprived them of this exemption, and inſtead 
thereof turned their poſſeſſions into baronies, and made 
them ſubject to the tenures and duty of knights ſer- 
vice. 55 F | bak | 
Unte al} which may be added, what lord Hale deli- 
vers, in a manuſcript treatiſe touching the right of the 


ſhop 
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' Biſhops. 


ſhop of Glouceſter, in his “Alliance between ehurch 


197 


and ſtate,” p. 131. as follows : —— The biſhops ſit in 


the houſe of peers, by uſage and cuſtom.; which I there- 


fore call uſage, becauſe they had it not by expreſs char- 


ter, for then we ſhould find ſoſhe. Neither had they it 
by tenure ; for, regularly, their tenure was in free-alms, 
and not per baroniam: and therefore it is clear, they 
were not barons in reſpect of their poſſeſſions, but their 
poſſeſſions were called baronies, becauſe they were the 
poſſeſſions of cuſtomary barons, Beſides, it is evident, 
that the writ of ſummons uſually went electe et confirmato, 


before any reſtitution of the 1 3 ſo that their 


poſſeſſions were not the cauſe of their ſummons. _ Nei- 


ther are they barons by preſcription; for dt is evident, 


that as well the lately erected biſhops, as Glouceſter, 
Oxon, &c. had voice in parliament, and yet erected with- 
in time of memory, and without any ſpecial words in the 
erection thereof to intitle them to it. So that it is 4 pri- 
vilege by uſage annexed to the epiſcopal dignity within 
the realm ; not to their order, which they acquire by con- 
ſecration ; nor to their perſons, for in reſpect to their per- 
ſons, they are not barons, nor to be tried as barons, but 


to their incorporation and dignity epiſcopal. _ *. 


* 


4. A biſhop, confirmed may fit in parliament, as a lord A bigger may gt 


thereof. It is laid down by lord Coke, that a biſho 
elez} may ſo ſit; but in the caſe of Evans and Aſcuit 


before mentioned, Fones held clearly, that a biſhop can- 
not be ſummoned to parliament before confirmation, with- | 
out which the election is not cotgpleat. And he adds, 


that it was well known, that Bancroft, being tranſlated 


| to the biſhoprick of London could not come to parlia- 


ment, before his confirmation, However, if a biſhop 
may come preſently after confirmation, and before ho- 


in patliament, 


upon his eonfit · 


mation. 


F £4 
+ 1 2 


mage and reſtitution of temporalties; he comes as ſoon as 


he is inveſted with the ſpiritualties, and is not of neceſ- 
ſity to wait for his temporalties : which is a further argu- 


ment of a ſpiritual as well as temporal capacity in parlia- 


ment. Gi. 129. | 


5. Biſhops being tranſlated, pay not new fees; upon Biſhops tr. al- 
their being introduced into parliament. This, with the ted, p'y no new 


like order for peers raiſed to higher dignities, was'made a 


ſtanding rule, when a table of fees was ſettled in the year 
1663. Gibf. 128. 2 | | 


- 


_ 6. Ancieatly, the greateſt part of the biſhopricks in B 


England, had ſeats (or, as they were commonly called 


ces in parlia- 


ment, 


places) in or near London, in which they were reſident in parliament, 
O 3 during 


an 


pops places of 
reſidence, during 
their acten Ia ce 


Bichops. 
during their attendance on parliament, on the court, ot 
their on proper occaſions; and during thoſe attendan- 
ces, they might freely exerciſe juriſdiction in their reſpeo- 
tive places, as in their own proper dioceſes; and this is 
referred io in the ſtatute of the 348. 31. for diſſe. 
vering the biſhoprick of Cheſter from the archbiſhoprick 
| 2 Canterbury, in which there is this clauſe, faving to 
- es the biſhop of Cheſter and his ſucceſſors, that his houſe 
«< Ut Weſton, being within the dioceſe of Coventry and 
4 Litchfield, ſhall be accounted and taken to be of his 
% dioceſe, and that he being reſident in the ſame, ſhall 
4 be taken and accounted as reſident in his own dioceſe, 
& and for the time of his abode there ſhall have juriſ- 
<« diction in the ſame, likewiſe as all other biſhops have in 
v the houſes belonging to their fees. in any. other biſhoprick 
Is within. this realm fer. r the tine of their abode in the 
fame.” ; 
ut .now moſt of thole houſes are either exch 


we 


* 
2 


or 11 7 5 built into, private houſes) are held-in hanged or 


the biſbopricks | to which they belonged; and no houſes, 
now remaining, come under the circumſiance here men- 
tioned (of being a place of reſidence, in another dioceſe) 
| but "Lambeth houſe and "Croydon, belonging to the 
at} archbiſhop. of Canterbury; Wincheſter place, now re- 
bete e Moved N Southwark to Chelſea; on Ely houſe in 
WY l HY Gib /. . 5 132. A. : 
dee of 1 he biſhops ſhall ft i in r parliament, on the right "6 


fitting in parlia- the en, chamber, in "this * Firſt, the arehb/ hop of 


— Canterbury ; ;, next to him, on the ſame form, the archbiſhop of 
: Tord; then the biſhop of Lond on; then the biſhop of Durham; 
then the biſhop of Wi WR ; then all the other biſhops after 

their Encienl ies. 31 ene 
Whether they © 8. y 2 canon of the council of 1 oledb, | no biſhop, or 
may vote in caſes abbot, or any of the clergy, was to be a judge in caſe of 

ood, life. or Ji imb. Gilp. © 

. canon is laid Ge been introduced i into England 
| y-archbiſhop Lanfrank ; and confirmed in a ſynod held 
3 1 and W 4 ſtanding rule of the Engliſh 


. N . 1d. 
Par Aud this the cler 50 Uzimed: as an exemption and pri- 
Re and eſteemed their attendance in parliament, ge- 
2 8 3 as 'a badge of ecclehaſtical ſlavery. R 8 


Andi in the caſe before us, as they did apprehend them- 


* 


wa oils 22287 e under an indiſpenſib ible obligation to he canon, the | 


1 %% es King! gave, em. leave to > withdraw : Nevertt , by ith 
v3 4 $9748 274 Pres Ait 
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13th. conſtitution of Clarendon, they. were 83 to be 
preſent until judgment was to be given. Id. 

Afterwards, by a conſtitution of archbiſhop Langton, 
it was injoined, that no clergyman ſhould exerciſe ſecular 
ne eſpecially i in caſes of blood. Lind. 269 
And by a conſtitution- of, Othobon ; ——— © In cauſes 0 
blood, in which, judgment, of death or mutilation. © 
members is given, we injoin that none. of the clergy 
preſume to. be a judge or aſſeſſor; on pain that beſides 
the ſuſpenſi ion 45 office which he ſhall ipſo facto 
incur, he ſhall be otherwiſe puniſhed according to the 
; diſcretion of Yo uperior.: from which ſentence of ſuſ- 


K „ Oy 


&« penſion he ſhall in no wiſe. be abſolyed, unleſs he ficſt 


make a competent ſatisfaQtion,” Otheb. Athon, 92. 


* And in conſequence of the aforeſaid canons, the arch- 
| bilhops and biſhops were wont to withdraw, when cauſes 


of blood were to be heard: with a proteſtation neverthe- 
leſs, that, ſuch abſence, ſhould not be any infringement af 


their right to fit and vote in ſuch caſes, if the canons 


were out of the queſtion, Gib. 125. 

And in fact, there, are ſeveral inſtances, wherein biſhops 
did fit and vote, or wherein their right was acknowledged 
to fit and yote, in like caſes. ;. 

s in the 4 Ed, 3. Roger de Mortimer, Berisford, 
Mautrevers, and others, were adjudged e by bi- 
ſho s and others in parliament, 

T the 15 Ed. 3. Archbiſhop, Stratford. was acquitted, of 


treaſon in Nate gte by four earls, four biſhops, and 


four barons. 
x the 5 Hen. 755 the commons thank the lords ſpiritual 
and. temporal, for their good and rightfu] judgment in 
freeing the-earl of Northumberland, „ 
In the 3 Hen, 5. the commons pray judgment of the 
lords 0 and temporal on the earl of Cambridge. 
In the 5 Hen. 5. Sir John Oldcaftle was attainted of 
treaſon and hereſy, , by the lords ſpiritual and temporal. 
Nevertheleſs, lord Coke ſays ,geherally, In caſes of 
trial for treaſon, miſpriſion of treaſon, or felony ; ; the 
lords 8 muſt withdraw, and mike their Aang. 
1 * 
35 * Gibſon een that when the biſhops | en- 
tred thei proteſtation and withdrew, neither the temporal 
nor ſpiritual lords underſtood them to be under an . 
engagement to withdraw, from any law of the lan 
And much leſs can it be pretended, he ſays, that Hey, 
are under any. legal n in our N QUE» 
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Biſhops. 


ſince the canon itſelf (ſpeaking of the canon of the coun- 
cil of Toledo) at firft founded in ſuperſtition, and' now 
probably aboliſhed by law, as being to the damage or hurt 
of the king's prerogative royal, was diſregarded for a long 


time after the reformation. Tis true, in the tumultuous 


times of king Charles the firſt, This advantage, among 
many others, was taken and inſiſted on, againſt the ec- 
cleſiaſtical ſtate. But when itScame to be a queſtion in 
the reign of king Charles the ſecond; the moſt emi- 
nent civilians of that time were adviſed with by the 
biſhops in convocation, and unanimouſly gave an opi- 
nion under their hands, that by their ſtaying in the 
houſe of lords, while caſes of high treaſon were in 


agitation there, they were in no danger of irregularity ; 


which was the ancient penalty annexed to the canon. 
And Mr Hawkins, ſpeaking of this matter, ſaith thus; 
It is agreed, that at a trial before the houſe of peers, every 
temporal lord who hath a right to vote in that houſe, 
hath, a right to paſs on ſuch trial, But it is ſaid in the 


. 


To boo 


they cannot conſent, ro the death of a man; but this is 


faid to be wholly 1 on a canon not in force at 
this day; neither do I find (ſays he) any precedent where- 


in they have been excluded againſt their conſent, or have 
4 themſelves without a proteſtation of their right 

r making a proxy; and the judgment againſt the Spen- 
905 was expreſsly reverſed for this reaſon among others, 


ecauſe the biſhops were not preſent ; and in the prece- 


dents chiefly inſiſted on of the other fide, it is not expreſsly 
ſaid that they were not preſent, and it doth not clearly 


appear, but that they might be included under the word 
peers, However it hath been always admitted, that they 


have a right to vote in a bill of attainder ; alſo in the 
carl of Danby's caſe, they were adjudged by the houſe 
of lords to have a right to vote in queſtions previous to 
the trial of a peer, tho' this was ſtrongly oppoſed by the 
houſe of commons. And their light to vote at the trial 
it ſelf, if they think fit, ſeems fully implied in the ſta- 
ute of the 7 W. c. 3. which enateth, that upon the trial 

5 for treaſon or miſpriſian, all the peers. 
who have à right ta fit and vote in parliament all be ſum- 
. moned twenty days at leaſt before every ſuch trigl, to appear 
at every ſuch trial, and that every peer. ſa ſummoned and 
appearing ſhall vote in the trial, every ſuch peer firſt _— 

coat | | , 


of any peer or peereſs 


2 


ok of 10 Ed. 4. 6. that upon the trial of a peer in 
arliament, the biſhops ſhall make a procurator, becauſe 


9 
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the oaths of allegiance and ſupremacy, cribing and re- 
peating the declaration againſt popery. - $23. 

But upon this, Sir Michael Fofter (after having ftated 
the difference between a trial before the court of the 
high ſteward, and a trial in full parliament or before the 
king in parliament) obſerves as follows: Before this act, 
the real miſchief ſeems to have been, that in the trial of 
a peer in the court of the high ſteward, the peer's triers 
were a fele& number, returned at the nomination of the 


high ſteward ; and the priſoner was in every caſe debar= 


red the benefit of a challenge. This was the real miſ- 


chief, and it was in many caſes ſeverely felt. Accord- 


ingly the act applieth the proper remedy ; for it enacteth, 
«© that upon the trial of a peer, all the peers having 
«© right to fit and vote in parliament ſhall be ſummoned 
% twenty days before the trial, to appear and vote at 7 
„trial: and every peer fo ſummoned and appearing ſhall 
« vote in the trial of ſuch peer, having firſt taken the 
% oaths appointed by the act.“ The next clauſe 


provideth, “that neither this act, nor any thing therein 
contained, ſhall any ways extend, or be conſtrued to 
extend, to any impeachment or other proceeding in par- 


« lament in any kind whatſoever.” The words of the 
laſt clauſe are very general, and ſeem to exclude every 


| proceeding in full parliament for the trial of a peer in 


the ordinary courſe of juſtice. But that conſtruction 
was rejected in the caſes of the earls of Kilmarneci and 
Cromartie, and of the lord Balmerino, after the late rebel - 
lion. And accordingly all the peers and lords ſpiritual 
were ſummoned, And thoſe lords who appeared having 


taken the oaths appointed by the act, the biſhops upon the 
day the trial came on, after making the uſual proteſtation 


withdrew. And the priſoners before their ' arraignment 
were informed by the high ſteward, that they were in- 


titled to the benefit of this act in its full extent. The 


ſummoning the lords ſpiritual to the trial of thoſe lords 


was (Sir Michael ſays) he apprehends a prudent caution, 
in order to obviate a doubt that might otherwiſe at that 
critical time have ariſen from the words of the ſtatute, 


which (as was before obſerved) are very general. But 


general as they are, he ſays, he doth not conceive that 


they made that meaſure, tho' extremely prudent, abſolutely 
and ind;ſpenſibly * e For general words in a ſtatute 
muſt be controuled by the apparent intent of the legiſla - 


ture. They muſt in conſtruction be adapted to cafes then 
in contemplation, and to every other proviſion in the ſta- 


tute, 
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whether they 


ſhall ve tried by 
the lords in par- 


Biſhops: 


tute; ſo a to gender the whole one uniform conſiſtent 
rule. And now to apply this obſervation to the 
preſent caſe. The act provideth, that every peer ſo 
ſummoned and appearing ſhall vote in the trial. By vo- 
ting in the trial, muſt (he ſays, as he apprehends] be 
meant voting e e the trial, vating as a competent 
judge, in every queſtion that ſhall ariſe during the trial; 

and above all, in the grand queſtion for condemnation or 
acquittal. . Now upon this laſt queſtion the biſhops can- 
not vote. Tho' it hath been reſolved, and practice hath 
eſtabliſhed the rule, that in a, proceeding in full parlia- 
ment in a caſe of blood, they may, if they chuſe it, vote 
upon all previous queſtions. But in a proceeding i in; the 
court. of the high ſteward, which conceiyes this clauſe 
of the ſtatute had principally in contemplation, and to 


which no mere ſpiritual lord was, ever, ſummoned, or could 
be, no queſtion but for acquittal or condemnation i is the 


ſubject of any vote. For in all poinis of law or. practice, 
the high ſteward gives the rule, as ſole judge in the 
court. To conclude this head, the act may (he ſays) 
with. propriety enough be ſaid to regulate the proceeding 
in both courts, that "of the bigh ſteward, and that in full 
patliament; ; but it doth not alter the nature and conſti- 
tution of either. Conſequently, it doth not give to the 
lords . ſpiritual] any right in caſes of blood, „Nen n 
had not before. V. Crown Law: B4F« 17h 

9+ Dr. Gilſen ſaith, The lords ſpixitual enjoy. 9 fave 
— privileges (trial by peers excepted, if they have not 


lament, or by a that alſo) that the temporal barons, do enjoy; as to have 
jury. 


a. day of grace; hunting in the king's foteſts ; and the 
like. Gibſ. 133. Tr, per pats. 10. 

„Sir n. Staundforde ſaith thus: 1 e 
and baroneſſes ſhall be tried as peers of the realm; but. 


ſo ſhall not biſhops : for none of the ſtatutes relating 


thereunto have been put in ure to extend to biſhops, al- 


beit they enjoy the name of lords of parliament; for they 


have not this name by reaſon. of nobility, but by reaſon 
of their office, and have not a place in parliament in 


reſpect of their nobility, but in reſpect of their poſſeſſion, 


via, the ancient rHaromjes: annex ed to their digga. 
Stamſ. 153. 


Lord Col gaith; ; every: lord of eb west, and. that 
hach voice in parliament, and is called thereunto by the 


king's writ, ſhall not be tried by his peers, but only ſuch 


as ſit there by reaſon of their nobility, as dukes, mar- 
quiſſes, counts, viſcounts, or barons; and not ſuch as are 


lords 


11. 


nor to be tried as barons. 


2 


Wiſhops. 


* of parliament by reaſon of their baronies which they 
hold in the right of the church, as archbiſtiops and bi- 
ſhops, and in time paſt ſome abbots and priors; but they 
ſuall be vried by the country, that is, by freeholders, for 


that they are not of the degree of nobility. 1 Inf. Zr. 5 
In ; 30. "| Ce 2 a 
3 0 rd Hale, in the manülerdpt Before quoted, faxs, that . 5 


the biſhops in reſpect of their perſons, are not arons, 


And the late Mr Madur, in a' eſt now in * 


hes 


20Z 


n+ - 


L 


EM : 


Britiſh Muſzum, concerning the Antiquity of” Mag bills . 


in parliament, ſpeaking of this mattef of biſhops, ſays that 


out of parliament, their honour not being i inheritable, 
they are to be tried by ordinary freeholders. 

On the other hand, Mr Hawkins obſerves as follows: 
It is ſaid b Staundforde and Coke, that thoſe who — 
lords of N not in reſpect of their nobility 

of their baronies which they hold of the crown, as 2 iſhops 
now do, and ſome abbots and priors did formerly „are 


not within the intent of magna charta, to be tried by the 


peers. © And Selden ſeems clear, that this is the only pri 
vilege which biſhops have not in common with other 
peers. And thoſe who ſeem" moſt for the' contrary opi- 
nion, admit that the law hath been enerally ſo taken, 
Neither do they produce any precedent, where a biſhop 
or abbot hath been tried by the peers upon 2 commi ion; 
but on the contfary admit that there are two precedents 
of their being tried by the country or 43 ury. And it is 
faid by others, that there are divers brechen 6f this 
kind; yet Selden, with his utmoſt diligence, ſeems able 


to produce but two, which clearly and fully come up to 


His point, 'viz. thoſe of archbiſhop Cranmer-aid biſhop 
Fiſhet. However it ſeems to be agreed, that while the 
parliament i is Hting,” a nen, ſhall be tried * the n. 
2 Haw. 424. 7 h 

Finally, lord chief baron Gulden in his eki on the 


court of exchequer, page 40, ſays thus: The biſhops : 


generally claimed an eccleſiaſtical privilege; to be tried 
only by the archbiſhop as their ordinary; therefore in the 
caſe of Mark, biſhop of Carlifle, where this challeng 

was made of the liberties of the church, and over-rule 

he did not challenge his peerage. And ſo was the eaſe 
of Fiſher, biſhop of Rocheſter, in Henry the eighth's 
time. For they would not make any challenge to be 
tried by their peers; for that would have admitted a tem- 


_ poral Juriſdiction. 80 wy non-uſer of any right of being 
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| Biſhops included 10. Prelates are included by name in the flatutes 
in hee * which give the actions de ſcandalis magnatum. 2 R. 2. c. 5. 


natum. % Ä w t ˙ꝛ-àRaña : 
What courts 11. None but the king's courts of record, as the court 


may write to the of common pleas, the king's bench, juſtices of gaol deli- 


dont te ery and the like, can write 16 the biſhop to centfy_ba- 


os - ſtardy, loyalty of matrimony, and the like eccleſiaſtical 


matter; for it is a rule in law, that none but the king 
can write to the biſhop to cartify. and therefore no infe- 

rior court, as London, Norwich, York, or any other in- 
corporation; but in theſe caſes, the plea muſt be remoy- 

8 ed into the court of common pleas, and the court muſt 
Write to the biſhop, and then remand the record, And 

this was done in reſpe& of the honour and reverence which 

the law gave to the biſhop, being an ecclefialtical judge, 


„„ grace eto died draw iy ni; 
V. Spiritualties of biſhopricks in the time of vacation, 


What is weint G,. When, a, biſhop dies, or is tranſlated, or is employ- 
8 pane the ſeas in negotiations for the ſervice of the 
the ſpiritualties. ; . : 7P s | 
ing and kingdom; the law takes care to provide a guar- 

dian as to the ſpiritual juriſdiction, during ſuch yacancy 

of the, ſee. or remote abſence. of the biſhop, to whom 
preſentations, may be made, and, by whom inſtitutions, 

admiſſions, and the like, may be given: And this is 

that eccleſiaſtical officer, whether he be the archbiſhop, 

or his vicar general, or deans, and chapters in whom- 

ſoever the office reſides, hom we commonly call the 

guardian of the ſpiritualties. Gad. Introd. 9g. God, 39. 

Who wall be 2. By the canon law, the dean and chapter are guar- 
* dians of the ſpiritualties during the vacancy. And it hath 

| been allowed, that of common right they are ſo at this 

day in England, and that the archbiſhop hath. this privi- 

lege only by por pen or compolition, 2 JA. 15, 
eine.. ..... e 

And divers deans and chapters do challenge this by an- 

cient charters from the kings of this realm. Gad. 39. 

of any ſee within his province, the archbiſhop is guardian 

. of the ſpiritualties (as hath been ſaid) by preſcription or 
compoſition ; whereby all epiſcopal rights of ah no 

| | ong 


- - But now generally here in England, during the vacancy 


nee 0+ was 


4. And he ſhall have the perquiſites that happen by the And perquiſites, 


belong unto. him, and all eccleſiaſtical juriſdiction is ex- 
erciſed by him or his commiſſioners, for that time. Gd. 


30, 4% l. Parerg. 2. 4 
But when an archiepiſcopal ſee is vacant, the dean and 


chapter of his dioceſe are guardians of the ſpiritualties; 


that is, the ſpiritual juriſdiction of his province and dio- 
ceſe is, committed to them. God. 4] " 
Andy the 25 H. 8. c. 21. when the ſee of the arch- 
biſhoprick of Canterbury is void, the guardian of the ſpi- 
ritualties ſhall grant faculties licences. and diſpenſations 
(throughout both provinces): as the archbiſhop might have 


3. The guardian of the ſpiritualties hath all manner His power. 
of juriſdiction of the courts, as the power of granting Pi 


licences to marry, probate of wills, and adminiſtration 
of inteſtates eſtates, during ſuch vacancy ; and alſo of 
granting admiſſions and inſtitutions: but he cannot 
as ſych, conſecrate or ordain, or preſent to vacant 
benefices, or confirm a leaſe, . Cod. 21, 39. Jad, 5. l. 


execution of ſuch power, until the new elected - biſhop 
may by law execute the fame. Walſ. c. 40. e 
5. After election and confirmation (and not before), When his power 
the biſhop. is fully inveſted with a right to exerciſe 
all ſpiritual juriſdiction; and conſequently, then the 


power ot the guardian of the ſpiritualties ceaſeth.  Gib/. 


VI. Temporalties of biſpopricks in the time ef 
0 | vacation. l 


1. A biſhop's temporalties are all ſuch things as the What is meant 
biſhops have by livery from the king, as caſtles manors b t<mporalties. 


lands tenements tithes and ſuch other certainties, of | 
which the king is anſwered during the vacation. Watſ. . 
7 | h 


2. The cuſtody of the temporalties of every arch- who hath the 
biſhoprick and biſhoprick within the realm, and of ſuch cuſtody of the 
abbies and priories, as were of the king's foundation, IO 
af.er the ſame became void, belonged to the king during 

the vacation thereof, by his prerogative: for as the ſpi- 

ritualties belonged during that time to the dean and chap- 

ter of common right, or to ſome other eccleſiaſtical per- 

ſon by preſcription or compoſition ; ſo the temporalties 

came to the king, being patron and protector of the 


4 | church, 


206 


Who hath the 


Aue 
." Biſhops. 
church, in ſo high a prerogative” incident to his crown, 
as no ſubject can claim the temporalties of an archbiſhop- 


rick or biſhoprick when they fall, by grant or preſcrip- 
* Eb ode 


tion. 2 bite 15. 


3. And upon the filling of a void biſhoprick, not the 


profits thereof, -new- biſhop, but the king by his prerogative, hath the 


| Guring the vaca- 


Don. 


a 


temporalties thereof, from the time that the ſame became 


void, to the time that the new biſhop ſhall receive them 


from the king. Watſ. Cc. e 1 35 


- And by the ſtatute of the 19\ Eg. 2, fl. 1. c. 14. The 
Ling ſhall baue efcheats of lands of the freeholders of arehbiſbops 


and biſhops, when ſuch tenants be attainted for felony in time 


 'of vacation, whilft their temporalties were in the king's hands 


to give at his pleaſure, - ſaving to ſuch prelates the ſervice that 
thereto is due and accuſiomed. ' e ITS 
Accordingly, the temporalties being in queen Eliza- 


beth's hands, a copyhold eſcheated; which was granted 


by the queen, and it was held to be good. E. 42 E.. 
Covert's caſe. Cro. El. 754. e eee 


Undve ſeizing of 4. By the 1 Ed. 3. ft. 2. c. 2. Becauſe before this 


the biſhop being 
Iving. 


"time, in the time of king Edward father to the king that now 


it, the king by evil ' counſellors 'cauſed to be ſeized into his 
hands the temporalties of divers biſhops, with all their goods 


2nd chattels therein found, without any cauſe, and the ſame 


held in his hands by à long ſeaſon, aud continually thereof took 

the profits, to the” great damage of the ſame biſhops, waſies 

and deſtructions + all their chattels manors parks and woods; 

5 ting will and granteth, that from henceforth it ſhall not be 
ne. - 

By the 14 Ed. 3. ſt. 4. c. 3. Me will and grant, that 
from henceforth we nor our heirs fhall not take, nor cauſe to be 
taken into our hands, the temporalties of archbiſhaps biſbops ab- 
bort priors or other people of holy church, of. what eftate:and 


condition they he, without a true and juſt cauſe, according to 


addmiſit, and y for divers other cauſes, whereof the pre- 
latest have prayed the 


the law of the land, and judgment thereupon given. 


By the 25 Ed. 3. ſt. 3. c. 6. Becauſe the temporalties of 
archbiſbops and biſhops have been oftentimes taken into the king's 
hands, fer contempts done to him upon writs of quare non 


king that no ſuch taking ſhall from hence- 
Forth be made; the king will and granteth, that the juſtices who 
Hall give judgment againſt any prelate in ſuch caſe or the like, 
ſhall receive for the contempt ſo judged: a reaſonable fine at the 
time of the judgment if the party offer the ſame, or otherwiſe 


after the judgment, at what time the party will offer himſelf. ' 


5. Ranulph, 


— 


cet e 


Btſhops. 


F. Ranulph, chaplain to king William Rufus, and af. Committing 
terwards by him made biſhop of Durham, was a factor nit ducing the 


for the king in making merchandizeè of church livings, 
inaſmuch as when any archbiſhoprick 'biſhoprick or mo- 
nuſtery became void; firſt, he perſuaded: the king to keep 
them void a long time, and converted the profits thereof 
ſometime by letting, and ſometime by ſale of the ſame, 
whereby the temporalties were exceedingly waſted and 
deſtroyed: ſecondly, after a long time no man was pre- 


ferred. to them by delivery of the ring and ſtaff, by livery 
of ſeiſin, freely, as the old faſhion was, but by bargain 


and ſale from the king, to him that would give moſt; by 
means whereof, the church was ſtuffed with unworthy 
and inſufficient men. 2 uf. 15. d. n Ba wid 
Hut by the great charter, 9 H. 3. it is enacted as fol- 
lows : Tube guardian, fo: long as he ſhall bave the cuftody of 
the land of an heir within age, ſhall keep up the houſes parks 


 warrens: ponds mils and other things pertaining te the ſame. 


land, with the iſſues of the ſaid land; and he ſhall deliver to 


the heir when he cometh to his full age, all his land flared with 


ploug hs and. all other things, at the leaſt as: he received-it. All 
theſe things ſball be obſerved in the cuſiodies o archbiſbopricts 
biſhopricks abbeys priories churches: and dignities vacant which 
«pperiarn unto us ; except this, that ſuch cuſtody ſhall not be 
" Shall wt be fold] Fleta ſaith, that the ſame ſhall not be 


ſold nor Jet to farm; yet the king may commit the tem- 
poralties of them during the vacation, as by the ſtatute of 
the 14 Ed. 3. (hereafter following) doth appear. 2 1. 


_ By the ſtatute of the 3 Ed. 1. c. 21. In right of lands 
of heirs, being within age, which be in ward of their lords, it 
1s provided, that the guardians ſhall keep and ſuftain the land,” 


| tvithout making defiruftion of any thing ; and that of ſuch 


manner of wards ſhall be done in all points as- is contained in 
the great charter, and that it be ſo uſed from henceforth. And 
in the ſame manner ſhall archbiſhopricks biſpopricłs abbacies 
churches and all ſpiritual dignities be kept in time of vacation; 


By the 14 Ed. 3. it. 4. Becauſe that in the petition. of the 


prelates and clergy it is contained, that eſcheators and othen 
keepers, in the time of vacation of archbiſhopricks biſhopricks +- 
þ dnd other prelacies, have done great waſte and deſtruction; toe 


will and grant, that at all times from henceforth, when ſuch 
voidances Hall happen, that our eſcheators and the eſcheators iz, 
our heirs which for the tine fhall be, ſpall enter and cauſe to he 
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208 tops 
well kept the ſaid woidances, without Ss waſte or delrufion 
in the manors warrens parks ponds or woods; and that they 
fel no under tusod, nor hunt in the parks or warrens, nor fiſh 
in ponds nor fre fiſhings,” nor ſhall rack nor take fines of the 
tenants, free nor bond; but ſhall keep and ſave as much as 
4 —— to the ſaid win, without doing harm or any 
oppreſſion. And if the dean and chapter of churches- 
— priors ſubpriors prioreſſes ſulprioreſſes and \ covents 
e prelacies abbies or priorees, whoſe voidance pertaineth to us 
and our heirs, till render to us and our heirs the value of the 
ſaid voidance, t ather will reaſonably. yield, then the chancellor 
and treaſurer ſhall have 'power to let to them the ſaid voidances 
by good and ſufficient ſurety, ſo that they ſhall have the ſame 
before all other, yielding to us the value of them,” according as 
be found by remembrances of the anchoquer; or by inque/? 
to be taken upon the ſame if need be, without making fine. 
And in caſe they will not accord to * to the value, nor 5 

ſuch ſurety; then the chancellor and treaſurer ſhall cauſe to be 
_ the good preſervation of ſuch voidances by eſcheators or 
ent keepers ta anſwer the ling of that. to him per- 
| — reaſonably, without doing iuaſte or deftruttion, or other 
thing which may turn in diſberiſon of the churches whereof pw 

©ordances ſhall happen. C. 4. 


And we do grant full power to our ſaid chanceller and trea- 
| farer, Nor hich taking to them other of our council ſuch as to them 
b 


all e/t to be taken, by good information of remembrances 
6 0 exchequer and other informations as to them ſhall ſeem 
ot ſhall let the vacations of  archbiſhopricks biſhopricks ab. 
bacies priories and other houſes whoſe voidances pertain unto us, 
fo the dean and chapter prior or ſubprior prioreſs or ſubprioreſs 
and cavent, to yeild a certain of every wvoidance by the year 
ter or month during the vacations, according as to them 
Hall ſeem beſt, without making any fine ; ſo that no eſcheatof 
nor other miniſter, in the time of vacation, ſhall have cauſe to 
enter or meddle to do any thing, which ſhall be in prejudice. 
of the churches, —_ ſuch woidances ſhall happen : ſaving to 
us and to our heirs, knights fees, advowſons of churches, 
eſcheats, wards, marriages, reliefs, and ſervices of the . 
fees. c. 


Remedy we 6. By the 52 H. 3. c. 28. it is provided, that if any 
fuceeffor, for qyrongs or treſpaſſes be done to abbots priors or other i ear of 


— es can the church, and they have ſued their right for ſuch wrongs, 
dcceffor, . and be prevented with death before judgment given therein; 
their ſucceſſors ſhall have their ations to demand the goods of 
their church aut of the hands of ſuch treſpaſſers. Moreover, 


the — Hall 5 lite 5 or * 5 1 as were lately 


with- 


2 Iiftt. 151. 


that they are not. But Fitzherbert is of a contrary opj- 


cannot cut ſuch trees; but for hunting in the parks, or 


. pools, or kill all the deer in the parks, in the time 
of the vacancy ; it ſeemeth reaſonable, that by this ſta- 


long before ſuch death, the ſucceſſor thall have an n b 


before his conſecration claim the temporalties of his bi- 
| poralties ceaſ. th. 
ſhoprick, altho' that ex gratia the king by his letters pa- 
tents may grant them unto him after his confirmation, and 
before his conſecration, and the grant then made is good: 


Biſhops: 


wir by ſuch violence from their houſe and church, before 
ihe death of their predeceſſors, tho their ſaid predeceſſor; s did 


nat purſue their right during their lives. And if any intrude 
tnto.the lands or tenements of ſuch religious perſons in the time of 
vacation, of which lands their predeceſſors died ſeiſed as in the 
right of their church, the ſucceſſors ſhall have a writ to recover 
their ſeiſin. And damages ſhall be awarded e as in wah ſe 
F novel diſſeiſin is wont to be. 


It ii provided] There were two miſchiefs at the com- 
mon law (as many did hold); the firſt, that if goods 
were taken away in the life of the predeceſſor, after his 
death the ſucceſſor had no remedy for ſuch treſpaſſes 3 
and the other miſchief was, that if in time of vacation 
any intruſion were made, the ſucceſſor had no remedy to 
recover the land with damages, tho' thereof his prede- 


ceſſor died ſeiſed ; and both theſe are remedied by this act. 


Abbots priors or aer — The word prelates MO 
placed after abbots and priors, who are inferior to arch- 
biſhops and biſhops, lord Cote ſuppoſeth, that theſe laſt 
are not comprehendeg in this act, and labours to prove 


nion, and includes archbiſhops and biſhops in the word 
prelates, and alſo in the words [ef ſuch religious perſons] in 
the latter clauſe ; and ſays, that the biſhop ſhall punith a 
treſpaſs done in time of vacation of the biſhoprick, in 
cutting down of trees and the like, for of right the king 


fiſhing in the piſcaries, it ſeemeth the Ang ought to; have 
the action for the treſpaſs done in the time of the vacan- 
ey: But if they do deſtroy all the fiſh within the fiſh- 


tute the ſuccellor have an action for ſuch tre ſpaſs. 
G1. 655. | i. | 
Lately withdrawn ] Yet if the taking of ED 1854 were 


of treſpaſs by this ſtatute. 2 Inſ?. 152. 


7. When a new biſhop is made, he may not 5 jure W the v4 
ſtody of che tem- 


But after that he is conſecrated inveſted and inſtalled, he 
ny ſue for his temporalties out of the King's hands by a 
Vor. I, | 4b 1 uitit 
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writ directed to the eſcheator. Vet updn ſuch writ, the 
temporalties are not de jure to be delivered, until the 
metropolitan hath certified the time of his conſetration, 


altho' that the freehold of the temporalties be in him by 


the conſecration. Matſ. c. 40. 


* 


VII. Archbiſheps juriſdiion over their provincial 
p | biſhops. Pg 


1. The archbiſhop hath two concurrent juriſdictions, 
one as ordinary or biſhop within his own dioceſe, the 
other as ſuperintendant throughout his whole province of 
all eccleſiaſtical matters, to cerre& and ſupply the defects 
of other biſhops. ; 0 7 pe 
2. By a canon of Edmund archbiſhop of Canterbury, 
There ſhall be in every deanry, two or three men, having God 
before their eyes, who at the command of the archbiſhop or his 
official, ſhall preſent unto th: m the publick exceſſes of prelates 


- 


and other the clergy. Lind. 277. 


Two or three men] Which office devolved afterwards 
upon the churchwardens. Lind. 2777. 


In every deanry] That is, rural deanry. Id. 
His official] Who hath the ſame conſiſtory with the 


archbiſhop himſelf, at leaſt in thoſe things which concern 
his metropolitical juriſdiction. Lindw. 277. | 


Publick exceſſes] That is, notorious ; whereof great and 
publick infamy doth ariſe. Ia. = 
Of the prelates] To wit, biſhops 3 who inaſmuch as 
they are his ſuffragans, are ſubject immediately to the 


_ archbiſhop and his official ; and alſo the officials of the 


fame biſhops. Id. | 


And other the clergy] viz. ſubje& to the ſaid ſuffra- 
gans. Id. | : 


3. If the archbiſhop viſit his inferior biſhop, and inhi- 
bit him during the viſftation ; if the biſhop hath a title to 


collate to a benefice within his dioceſe by reaſon of lapſe, 
yet the biſhop cannot inſtitute his clerk ; but the clerk 


_ ought to be preſented to the archbiſhop, and the arch- 


Whether ke can 
proceed to depri · 
vation. 


biſhop is to inſtitute him, by reaſon that during the in- 


hibition, the biſhop's power of juriſdiction is ſuſpended. 


God. 19. > | 
4. There ſeemeth to be fome confuſion in the bocks, 


concerning the depoſing or depriving of a biſhop. The 
| | | truth 


— © ha r 
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truth is, depoſing is one thing, and depriving. is another 
thing very different. Depoſition implies the taking away, 
or putting him from the office itſelf, of degrading him 
from the order of biſhop ; deprivation only takes from him 
the exerciſe thereof in ſuch a particular dioceſe, leaving 
him {till biſhop as much as he was before, and only va- 
cates his promotion. | * 1 

As to the former of theſe, the power of depeſing, Dr: 
Ayliffe ſays, that by a canon of the council of Lateran, 
biſhops cannot be depoſed by their metropolitans, with- 


out the pope's leave or licence ſo to do; even as a biſhop _ 


eannot by bis power alone depoſe any clerk from his or- 
ders, tho* he may by himſelf give a perſon orders. Ayl. 
Parerg. 124. 


And Dr Godolphin ſays, that the conſecration of a 


biſhop is character indelebilis :'inſfomuch that altho' it ſhould 
ſo happen, that for ſome juſt cauſe he ſhould bl deprived 
or removed from the ſee, or ſuſpended ab officio et beneficra, 
both from his ſpiritual juriſdiction as to the exerciſe and 
execution thereof, and alſo from the temporalties and profits 
of the biſhoprick ; yet he ſtil] retains the title of a biſhop; 
for that it is ſuppoſed the order it felf cannot abſolutely 
be taken from him. God. Rep. Can. 49. | 

But as to deprivation, Dr Ayliffe ſays, that in England, 
an archbiſhop may deprive a biſhop, if his crime deſerves 
ſo fevere a puniſhment; and that it is ſaid in the canon 
law, that a biſhop who is unprofitable to his dioceſe ought 
to be deprived, and no coadjutor aſſigned him, nor ſhall 
he be reſtared again thereunto. Ayl. Per. 124. 

And Dr Gibſon delivers it abſolutely, that the arch- 
biſhop has a right to deprive a ſuffragan biſhop ; and fo 
the ſame refers to the caſe of Lucy and Dr Matſn ſho 
of St David's, E. 11 V. which was thus: Lucy promote 
a ſuit ex officio before archbiſhop Teniſon, in a court 
held at Lambeth before the archbiſhop himſelf in perſon 


(who called to his aſſiſtance ſix other biſhops), for fimony 


and other offences. And the biſhop of St David's moved 
the court of king's bench for a prohibition ; and the ſug- 
geſtion was; | x 
Firſt, That it doth not appear, that the biſhop of Se 
David's was cited to appear in any court whereof the law 
takes notice ; for the citation is, that he ſhould appear 


before the archbiſhop of Canterbury or his vicar general, 
in the hall of Lambeth houſe ; which is not any court 


whereof the Jaw takes notice : for the archbiſhop hath 


the ſame power over his ſuffragan biſbops, as every biſhop 
ns hath 
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hath over the clergy of his dioceſe; but no biſhop can 
eite the clergy before himſelf, but in his court; and 
therefore the citation ought to have been here, to appear 
in the arches, or ſome other court of the archbiſhop, 
But it was'anſwered, that without doubt the archbiſhop 
hath juriſdiction over all the «clergy, as well biſhops as 
others, within his province: And for that was cited the 
caſe of Dr Wood biſhop of Litchfield and Coventry, who 
in the year 1687 was ſuſpended by archbiſhop Sancroft 
for dilapidations, and the profits of the biſhoprick*were 
ſequeſtred, and the epiſcopal palace was rebuilt” out of 


them; and he died under that ſequeſtration : And there 


was cited alſo the cafe of: Marmaduke Middleton biſhop 
of St David's, who in the year 1582 was ſuſpended by 
the high commiſfioners (who had not any new, or greater 
juriſdiction than the archbithop) for miſapplication and 
abuſe of the charity of Brecknock (which was one of the 
erimes of which this preſent biſhop is alſo accuſed.) And 
Holt chief juſtice ſaid z The admitting of that point of 
the juriſdiction to be diſputed, would be to admit the 
diſputing of fundamentals, which the counſel of the other 
fide attempt to ſubvert, not duly confidering the reſpect 
due to the premate and metropolitan of England-; for the 
archbiſhop of Canterbury:has without doubt provincial 
juriſdiction over all his ſuffragan biſhops, which he m 
exereiſe in what place of the province it ſhall pleaſe him; 
and it is not material to be in the arches, no more than in 
any other place; for the arches is only a peculiar, con- 
fiſting of divers -pariſhes in London, exempt from the 
biſhop of London, where the archbiſhop of Canterbury 
exerciſeth his metropolitical juriſdiction, but he is not 
confined to exerciſe it there 5 And the citation is here to 
appear before the archbiſhop himſelf, or his vicar general, 
Who is an officer of whom the law neles'ateice;; for the 
vicar! general in the province is of the ſame nature as the 
chancellor in every particular dioceſe; and the dean of 
ide arches is the vicar er of the ION g in ” the 
Province. 

Secondly It was urged by the 3 of the biſhop 
for the prohibition, that the matters contained inthe ar- 
ticles exhibited againſt the biſhop. before the archbiſhap 


were of temporal cognizance, and not cognizable before 


the arehbiſnop: I he firſt.of which articles was, that the 
bimep of St David's, being incumbent of the:church of 
Boroughgreem in the county of Cambridge, covenanted 
a wich . jlliam rooks. fur 4379 hundred TEE, to make 
AE /% > him 
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kim his curate, and to Telign, to him his: rectory, when he 


would be requeſted to do it. But by Holt chief juſtice, 
ſimony is an: offence by the canon law, of which, the 


ebmmon la deth not tabe notice to puniſh it; for there 


is not a word of ſimany in the ſtatute of Fed. but of R 
buying and ſelling: Then it would be very unjuſt, if, 
eccleſiaſtical perſons might offend, againſt their cecleliaſtical 
duty in ſuch inſtances, of which the common law cannot 
take notice to puniſh. them, and yet the king” s bench. 
ſhould prohibit the ſpiritual court from inflicting puniſh-, 
ment according to their law: The clergy are ſubject to a 
law different from that to which laymen are ſubject; for 
they are ſubject to obey the canons; for the convocation 


of the clergy may make laws to bind all the clerks, but 


not the lay people; and if the clergy do not conform 
themſelves, it will be cauſe of deprivation. 

Then the counſel for the biſhop ſaid, that another ar- 
ticle againſt the biſhop was, that he took excellive fees, 
for conferring orders, inſtitutions, viſitations, and the 
like; which amounts to extorſion: and therefore is pu- 
niſhable by indictment at the common law; and the ra- 
ther, becauſe they ſhew cuſtom for the ſaid Nes, and the 
ſpiritual court cannot try cuſtom or not. But it was 
anſwered, and agreed to by the court; that theſe offences 
in the ſairitual court, and by the canon law, are ſimony. 
And by Holt chief juſtice ; by the canon law, and of com- 
mon right, no parton ought to take any thing for chriſten- 
ing of children, burials, or the like, but by,euſtom they 
are allowed to take ſomething ; and procurations are 
ſuable only in the ſpiritual court, and are merely an, ec- 
cleſiaſtical duty; and it is a queſtion, whether the taking 
more for them than ought. to be taken, can be extorſion 
at common law; and in the preſent caſe, the matter of 


cuſtom is not in queſtion, for then they ought to have laid 


2 poſitive cuſtom. to take ſuch a ſum, which is not here, 
but only that he took more than the uſual fees: but if the 
cuſtom had been laid, it ſeemed to him, that a prohibition 
would not have lain; becaufe it concerns mere eccleſiaſti- 
cal perſons: and rights, and therefore may be founded up- 
on their eceleſiaſtical conſtitutions, 

Then the counſel for the biſhop ſaid, that another ar- 


| ticle againſt him was, that he dae a man, and did 
not adminiſter to him the oaths according to the 1 V. 


and yet certified under his epiſcopal] ſeal that he had taken 
the oaths, whereas he had not taken them; which is 
puniſhable by the the ſtatute of the'1 l at common law, 
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being 2 breach of the ſtatute. But to this it was an- 
ſwered by the court, that the ſtatute hath made it now 
part of the office of a biſhop, to tender the oaths upon or- 
dination; and then the metropolitan may proceed againft 
a biſhop, if he doth not obey the ſtatute in this point, for 
proceeding contrary to his office of biſhop. ; 
Then the counſel for the biſhop argued, that another 
article againſt him was, that he had ordained a man un- 
der age; that the biſhop made his defence and faid, that 
the churchwardens had certified to him that he was of 
full age; to which the promoter anſwered, that the certi- 
—ficate was forged, for the faid churchwardens did not 
certify, and one of them could not write; fo that this 
article imports forgery, and therefore examinable and pu- 
niſhable at the common law; and ſince the act of uniform- 
ity hath altered the law, they ought to proceed on the 
faid act, for ordaining under age. But the court ſaid, 
that the diſtinction which would anſwer almeſt all theſe 
objections, was this; that as to what relates to the office 
of biſhop, and is againſt his duty as a bifhop, the ſpiri- 
tual court may proceed againſt him, *to deprive him, but 
not puniſh him as for a temporal offence : In Caudrey's 
caſe, 5 Co. upon a ſpecial verdict found it appeared, that 
Caudrey was deprived for preaching againſt the common 
prayer; and tho* there was other puniſhment appointed 
by the ftatute, and not deprivation until the ſecond of- 
fence, yet it was held, that the ſpiritual court might pro-. 
ceed by their own law, and deprive him for the firſt; it 
being againſt the duty of his office as a miniſter, and 
they having power to purge their body of all ſcandalous 
members. e 5 
Another article was, for the abuſe of the charity at 
Brecknock, and for putting out the ſchoolmaſter there, 
and for detaining a deed of exemplification. And a prohi- 
bition was granted as to this article, but denied as to the 
reſt. L. Raym. 447. . 

A prohibition being denied, the archbiſhop went on, . 
= and many ſcandaloys things were proved againſt the bi- | 
. ſhop of St David's, to the ſatisfaction of the court. But | 
. when they were going to give eee the biſhop, tho! - 4 
= he had wayed the privilege of his peerage, and had gone 
| | : on ſubmitting to the authority of his judge, yet then te- 
| þ | ſumed his privilege. No regard however was had to this 

| 


plea, ſince it was not offered in the firft inſtance: and 
- the archbiſhop pronounced a ſentence of deprivation. 2 


Barn. 650. : 
Upon 


® 
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Upon this, the biſhop of St David's appealed to the de- 
legates.: and perceiving that they were of opinion te 
affitm the {entence, he moved again for another prohibi- 
tion to be granted to the commiſſioners delegate, to ſtay 
their proceedings in the appeal from the ſentence of the 
archbiſhop; upon a ſuggeſtion, 1. That by the canon 


law, the archbiſhop along could not deprive a biſhop, 2. 


That the delegates refuſed to admit his allegations. 

As to the firft ; Huli chief juſtice and the reſt held, that 
an archbiſhop hath power over hi ſuffragan biſhops, and 
may depriye them; that tho' there may be a co-ordination 
amongſt the biſhops jure divine, yet there is a ſubordina- 


tion jure eccleſiaſiico qua bumano; not of neceſſity from 


the nature of their offices, but for convenience: and for 
what other purpoſe have archbiſhops been inſtituted by 


eccleſiaſtical conſtitutions? The power of an archbiſhop 


was very great here in England anciently ; and he had 
the ſame juriſdiftion of ſupremacy, as the patriarchs of 
Conſtantinople and other places. The pope uſed to call 


him alterius orbis papam, and he exerciſed the ſame juriſ- - 


diction with him. Theodore, who was archbiſhop not 
long after Auſtin, deprived Winifred biſhop of York, for 
the ſaid ſee was not then metropolitical, but ſubject to. 
the archbiſhop of Canterbury; and yet at the ſame time 


+ there was a council held, and Beda commends "Theodore 


for it. But afterwards, in the time of Henry the firſt and 
King Stephen, the pope uſurped the authority of the 
archbiſhops ; in exchange for which, they became /egati 
nati of the pope. And that is the reaſon why this prac- 


tice cannot be found to have been put in uſe for fo long a 
time. But at this day, by the act of Hen. 8. this juriſ- 


diction is reſtored. It was always admitted that the arch- 
biſhop had metrapolitical Juriidiction, and the biſhops 
ſwear canonical obedience to him; and where there is a 
viſitatorial power, there is no reaſon to queſtion the power 


of deprivation ; for the ſame ſuperiority, which gives him 


power to paſs eccleſiaſtical cenſures upon the biſhops, will 
give him power to deprive, it. being only a different de- 
gree of puniſhment for a different degree of offence. 


And to queſtion the authority of the archbiſhop, is to 
queſtion the very foundations gf the government. But 


Halt chief juſtice ſaid, that tho' he was fully ſatisfied that 
the 9 * — hath ſuch juriſdiction; yet he would not 


make that the ground of denying a prohibition in this 
caſe: The matter of the ſuggeſtion is, that the archbiſhop 
is reſtrained by the canon law, from procecd:ng without 
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the affiſlance of others: whether he be ſo or not, is mat- 


ter proper for the conuſance of the delegates upon the 
appeal, but is no ground to prohibit them from proceed- 
ing; and it is without precedent, to grant a prohibition 
to the eccleſiaſtical court, becauſe they proceed oy con- 
trary to the canons. 

Then it was moved, that the court would nes man- 
damus to the delegates, to admit the biſhop's allegations ; 
and it was compared to the caſes where they grant manda- 
mus's to compel the granting of probates of wills, or let- 
ters of adminiſtration, But by Holt chief juſtice, The 
king's bench cannot grant a mandamus to them, to com- 
pel them to proceed according to their law: Indeed man- 


damus's are grantable to compel probate of wills, becauſe 


it concerns temporal right; and to compel the granting 
of letters of adminiſtration, becauſe the ſtatute directs to 


whom they ſhall be granted. But in the an re caſe a 


mandamus was not granted. 
Upon the whole, a a prohibition was tes by the court; 
and they ordered that the ſuggeſtion be entred on record, 
that the court might enter their reaſons of denial.” 2 
Raym. 539. 815 | 
After which denial 'of the b be the biſhop of 
$t David's petitioned the lord chancellor Somers, to have 
a writ of error upon this denial of the prohibition. - Who 


having ſome doubt, whether it would he or not, referred 
it to the then attorney general ; who certified his opinion 


to be, that a writ of error would lie in this caſe. Upon 


which, the ſuggeſtion was entred upon record, and the 
denial of the prohibition ; and the writ of erfor was grant- 
ed, and the whole record brought by the Chief juſtice into 


parliament. Ard afterwards, upon hearing of his opinion, 


the lords of parliament were of e that a writ af 
error would not lie in this caſe. 


And lord Raymond fays, that lord chief juſtice Holt 
told him, if the lors had been of opinion, that the pro- 
hibition ought to have been granted, yu he never would 
have granted it. L. Raym. 545. 5 

And Dr /Yatfon was afterwards Exeommunicated for 
non-payment of coſts ; and in Michaelmas term in the 


1 An. was brought into the court of king's bench upon an 
habeas corpus dtd to the ſheriff of Middleſex, in order 
to be diſenarged. To which writ the ſheriff made a long 


return, .n which the /ignificavit and excommuntcats capiendo 
were ſhewn at large; by which it appeared, that the de- 
fengeaut Was in cultody of the ſheriff, ve arreſted upon 
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an excommunicato capiends,” being excommunicate for non- 


payment of coſts, in which he was condemned by the com- 
miſſioners delegate. And the return of the habeas corpus 
being filed (tho* the defendant was informed that the „g- 
nificavit was bad, and that by exception taken to it he 
might be diſcharged) his counſel offered a plea ingroſſed, 
and ſigned by counſel, that he long before, and at the 
time of the proſecution was, and now is biſhgp of St 
David's; that he was ſummoned to parliament in the ſeq 
venth year of king William, and fat there as biſhop, as 
appeareth by the record; and ſo concluded in abatement, 
becauſe a capias doth not lie againſt a peer, And the in: 


tent of this plea was, to have the judgment of the king's 
bench upon it, and upon the ſame judgment to bring a 
_ writ of error in parliament, where he hoped to have judg- 


ment in his favour as to the right of the biſhoprick, of 
which he was deprived by the archbiſhop. And there- 
fore his counſel inſiſted, that their plea ſhould be received, 
and that they were ready to try it with the attorney gene- 


ral, whether the defendant was biſhop or not; and that 


if he is biſhop, as they ſay he is, then a capias will not 
lie againſt him, becauſe he is a peer of parliament, But 
the court refuſed at firſt to receive the plea, 1. Becauſe 
the defendant is not in cuſtody: of the marſhal z and 
therefore he cannot plead ſo as he has here. 2. He hath 
not- made any concluſion to his plea, and therefore the 


court doth not know what judgment he deſires. 3. All 
the court held, that biſhops are ſubje& to be excommuni- 


cated, and if an excommunicato capiends ſhould not lie 
againſt them, there would be a judgment without a power 


of executing it, which is abſurd, | . 


But afterwards the defendant amended his plea, and 
pleaded as in cuſtody of the ſheriff of Middleſex. And 
upon the importunity of the defendant's counſel], the plea 
was received, and a day given to the. queen's attorney 
general to reply to it, or demur, as he ſhould judge pro- 


per. But the attorney general, not being ready. for the 
queen, prayed another day. And afterwards he came 


and declared to the court, that he wauld not intermeddle 
in the matter. Upon which the court ſaid, that ſince it 
appeared to them, that the fgnificauit was ill, becauſe it 
did not appear that theſe colts were adjudged in a cauſe of 
eccleſiaſtical cognizance, they quaſhed the writ of excom- 


municeto capiende, and diſcharged the defendant, and re- 
tuleg to take any notice of the plea, . L. Raym. 817. 
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But Dr Watſon having been pred James 
| the ſecond, that party, though aſhamed of Watſon as a 
So corrupt and vicious prelate, yet continued to ſupport him. 
The archbiſhop's juriſdiction was therefore excepted 
againſt in the houſe of lords; under aÞretencg that he 
could: not judge a biſhop, but in a ſynod of the 1 of 
the province, acedꝛding to the rules of the primitive times. 
In anſyg to which, it was ſhewn, that from the ninth 
eentury downward, both popes and kings had concurred 
to bring this ſingly into the hands of the metropo- 
litans; that it was the conſtant practice in England be- 
Fore the reformation ; and by the proviſional clauſe in the 


act o H. 8. impowering a new body of eccle- 
ſiaſtical laws to be drawn, all former laws and cuſtoms 
| were to continue in force till that new code was framed; £5 
| : which confirmed the power the metropolitan was then ag 
Þþ poſſeſſed of. Nor could the archbiſhop' erect a new court, th 
9 or proceed in the trial of a biſhop in any other way than be 
in that which was warranted by law or precedent, To 01 
this no anſwer was made (nor could be made ;) but yet cl 
the buſineſs was kept up by the biſhop's friends, and at th 
| | laſt dropped, with an intimation that it was hoped the of 
#$ | ; ſee would not be filled, till the houſe was better ſatisfied I; 
4 | of the archbiſhop's authority. 2 Warn. 656. va [4 
[ | But it may not be improper to take notice here, that tr 
| | | according to the ſenſe of the canon law, it is not regular re 
| 10 ſubject ſuffragans to the cenſure of the officers of an ſo 
1 (from that reverence which is due to the epiſ- 
Topal office:) And accordingly in the time of archbiſhop ch 
Cranmer, Nix biſhop of Norwich proteſted againſt the it 
| proceedings of the archbiſhop's commiſſary in his-metro- m 
| political viſitation; becauſe it was againſt the dignity cf re. 
2 diſhop to be judged or proceeded againſt by a commiſſary. jn 
Option, © J. Every biſhop (Dr Gibſon ſays) whether created or ed 
| tranſlated, is bound, immediately after confirmation, to me 
make a legal conveyance to the archbiſhop, of the next D 
. avoidance of one ſuch dignity or benefice, belonging to | 
"ſ his fee, as the faid archbiſhop ſhall chuſe and name; tel 
which is therefore commonly called an option. Of rhis Cl 
we. find early mention in the records of the ſee of Canter- 
dury, among the preſentations, inſtitutions, and colla- are 
tions of the archbiſhops ; but with theſe two variations, ha 
- that in ſome places it is ſaid to be due ratione conſecrati- tin 
onis ; and that anciently the perſon to be promoted was mc 
named to the biſhop, and not the dignity or benefice he 18 


Was 
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was to be promoted to. But ever ſince archbiſhop Cran- 
mer's time at leaſt, the way hath been, to convey the ad- 
vowſon, either of the firſt dignity or benefice that ſhould 
fall, or of ſome one certain, to the archbiſhop, his exe- 
cutors and aſſigns, at firſt for twenty one years, and after- 
wards for the next avoidance. But in caſe the biſhop 


dies, or is tranſlated, before the preſent incumbent of the 
promotion choſen by the archbiſhop ſhall die 1 * re- 


moved, it is generally ſuppoſed that the option Is void; 


inaſmuch as the grantor, ſingly and by himſelf, could 
not convey any right or title beyond the term of his con- 


tinuance in that ſee. Gib. 115. 


And if the archbiſhop dies before the avoidance ſhall 


happen, the right of filling up the vacancy ſhall go to his 
rudder As in the caſe of Richardſon 


| againſt Chapman and others, Nov. 21. 1759, which was 


thus : Dr John Potter, late archbiſhop of Canterbury, 
being poſſeſſed of or intitled to the next preſentation to 
or diſpoſition of, ſeveral benefices or dignities in the 
church, called by the name of options, under grants from 
the biſhops of the province, by virtue of the prerogative 


of the ſee of Canterbury, did by his will dated Aug. 12. 
1745, bequeath the ſame in the words following, I 


give and bequeath to my executors, all my options, in 
truſt nevertheleſs, that in diſpoſing of the ſaid options, 
regard be had, according to their diſcretion, to my eldeſt 
fon Mr Potter archdeacon of Oxford, to my ſons in law 


the huſbands of my daughters, to my preſent and former 


chaplains and other domeſticks, particularly to Dr Tun- 
ſtall my chaplain, and to Mr Hall my librarian ; alſo to 
my worthy friends and acquaintance, particularly to the 


. reverend Dr Richardſon of Cambridge, who will, I hope, 
jn due time, find ſome opportunity to rectify thoſe miſ- 


takes in his printed accounts of my dear and moſt honour- 
ed patron archbiſhop Teniſon, of which he has been by 
me advertiſed.” And the archbiſhop appointed Dr Paul, 
Dr. Andrew, and Dr Chapman his executors. 

Dr Andrew died in the life time of the teſtator. The 
teſtator died -in October 1747. And Dr Paul and Dr 


Chapman, the ſurviving executors, proved the will. 


The benefices and eftabliſhments in the church, which 
are called options, are of ſuch nature, that if an option, 
happening to be vacant, be not filled up during the con- 
tinuance of the biſhop in the ſame ſee, upon whoſe pro- 
motion ſuch option aroſe to the archbiſhup, ſuch option 
is gone or Joſt ; as it would be alſo, if fuck option ſhould 
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not become vacant before the ſaid biſhop ſhould die or be 


tranſlated: and in thoſe inftances, the archbiſhop who 
made the option, if he be living, or his executors, 1770 
not be intitled to preſent to ſuch options. 

The ſaid archbiſhop, before or after making his win, 
had amply provided for his faid ſon Dr John Potter, and 


his ſons in law, and Dr Funſtal; and had alſo promoted 2 


Dr Chapman to the value Sksaböüt 6001, a year. 
The firſt option that fell, was the treaſurerſſiip of the 
carkedell church of ChiciRers And thereunto Dr Paul 


preſented: bis co-truſtee Dr Chapman. Whereupon the 


ſaid Dr Potter, and tie ſons in law of the ſaid archbiſhop, 
filed their bill in chancery; inſiſting, that Dr Potter as 
being firſt named in the will; and after him the -ſons,in 


law, were intitled before any others, to be prefented to y 


the options as they became vacant. Dr Paul by his 
anfwer faid, that Dr Chapman having been one of the 
archbiſhop's chaplains, he the ſaid Dr Paul taking into 
conſideration, that in cafe of his death, the ſole right of 
preſenting to the options on a vacancy would veſt folely 
in Dr Chapman, and that Dr Chapman might by means 
thereof be incapable of any legal preſentation in form 
to any option, as he could not "preſent himſelf, and for 


want thereof might be hindered from having any of the 


options for his own benefit, but that the complainants i in 
the ſaid ſuit or any of the other objects named in the teſ- 
tator's will might at any time afcerwards be preſented to 
all the other options on a vacancy,— did therefore pre- 

ſent Dr Chapman to the dignity of the treaſurerſhip of 
Chicheſter; and further faid, that he was willing to join 
in preſenting the ſeveral other perſons named or pointed 
out by the archbilbop in his will to the options,” as the 
fame ſhould become vacant; and did not intend, in cafe 


Dr Chapman ſhould be eſtabliſhed in the treaſurerſhip, to 


preſent him to any other of the options. Dr Chapman 
| likewiſe by his anfwer ſaid, that he was willing and de- 
firous, and believed Dr Pat was willing and deſitous, 
from time to time, as the other remaining options ſhould 
become vacant, to prefent thereto the ſeveral perſons 
named or pointed out by the archbiſhop in his will, ac- 
cording to the beſt of their diſcretion, and aveording to 
the truſts repoſed in them. — And Dr r was efta- 
bliſhed in the ſaid treaſurerſhip, 

The fecond option that fell, was a reftory with cure 
ef fouls; of which no furthe r notice is taken in the 
Je port. . : my 27-0 ; 
After this, Dr. Paul el 


T he 


Chicheſter, whereupon he might determine whether 
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The third option (which is the option in queſtion) 
that became vacant, was the precentorſhip of Lincoln. 
W hereupon Dr Chapman, who was now the only ſur- 
viving executor, waited on the biſhop of Lincoln, de- 
firing to be admitted into the office or dignity of precen- 
tor, as' patron' of that turh, upon his own prayer, with 


an offer of exchange for it of preferment in his own 


poſſeſſion, for the accommodation of ſome ether of the 


expectants. The biſhop took time to conſider of it; and 


afterwards wrote to Dr Chapman, and informed him, 
that if he the ſaid Dr Chapman had been abſolute patron 


of that turn, he would have admitted him to the precen- 
torſhip upon his prayer; but that as it appeared he was 


not ſuch patron, but only in truſt, he deſired to ſee an 


extract of the archbiſhop's will, and a copy of the order 


of the court ef chancery relating to the e a of 
could 

properly admit Dr Chapman to the precentorſhip or not. 
In the mean time, Dr Chapman took occaſion to ſpeak 
with Mr Venner,. nephew to the wife of archbiſhop 


Potter, of whoſe education the archbiſhop had taken par- 


ticular care, and for whom he had expreſſed a great re- 
gard, and had promoted him in Kent to a living of 100l 
a year, and expreſſed his intention to promote him fur- 
ther. Dr Potter alſo, the archbiſhop's eldeſt fon, had, 
ſometime after his father's death, applied to the truſtees 
of his options, for ſpthe favour in them to Mr Venner. 


And now, upon this vacancy, Dr Chapman told Mr 
Venner that he had long intended to ferve him, and that 
an option, the precentorſhip and canonry reſidentiary of 


Lincoln, was at that time vacant, by which he might 
be benefited} or ſerved ; and aſked him, whether as the 


canonry itſelf would not perhaps: ſuit him, he could not 
like or be ſatisfied with Dr Chapman's living of Mer- 


ſham, which he knew was. commodious to his other 


living. To this Mr Venner immediately aflented. And 


the biſhop. having, as aforeſaid, ſignified to Dr Chapman, 


that it was neceflary for bim to make a preſentation, Dr 
Chapman did execute a preſentation of the ſaid Mr Ven- 
ner to, the precentorſhip. And thereupon Mr Venner 
ſigned a certificate to the biſhop, that Dr Chapman had 
offered to him the ſaid precentorſhip, but that he choſe in 
lieu thereof, and in the way of exchange, certain other 


preferment more ſuitable to him, then in the poſſeſſion of 
the ſaid Dr Chapman; humbly requeſting, that the bi- 


ſnop, inſtead of himſelf, would be plealad to admit Dr 
Chapman to the precenioiſuip. | 
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Biſhops. 

In the mean time, Dr Richardſon filed his bill 
2 the ſeveral parties, to wit, Dr Chapman, Mr 
Venner, Dr Tunſtall, Mr. Hall, Dr Potter, Dr. Tan- 


ner, Dr. Milles, Dr Sayer, and the biſhop of Lincoln; 


charging the ſeveral matters before ſtated, and that the 


firſt and principal view of Dr, Chapman was, to obtain 


the precentorſhip to himſelf, without-reſigning any pre- 
ferment; and when he found a difficulty in fo doing, he 
then firſt reſolved to make uſe of Venner, by way of ex- 
change of other preferment of leſs value; that all the 
perſons particularly named in the archbiſhop's will, had 
either from the archbiſhop in his life time, or ſince his 
death by means of his options, received ſome benefit or 


; Ppreferment, except him the ſaid Dr Richardſon, who 
nad, ſince the archbiſhop's death, altered his printed 


account of the life of archbiſhop Teniſon, agreeably to 
the intimation given him by the archbiſhop in his will: 


And all the defendants, except the biſhop of Lincoln, 


were required to ſet forth, whether they claimed to be 
preſented to the ſaid precentorſhip of Lincoln: And it 


was prayed, that the ſaid biſhop of Lincoln might be re- 


ſtrained by injunction, from doing any act for the induc- 


tion, inſtallation, or eſtabliſnment either of Venner, or 


Chapman, or any other perſon to the precentorſhip, till 
the matter ſhould be determined. 21 | 
To which bill the ſeveral defendants put in their an- 
ſwers. And Chapman and Venner by their anſwers in- 
ſiſted; that Venner was preſented for his own benefit and 
advantage, and without any agreement or promiſe what- 
ſoever for an exchange. But Chapman by his anſwer 
admitted, that he had for twelve months then laſt paſt 
and upwards, had within himſelf an intention of making 
an exchange with Venner for the ſaid option, in caſe Ven- 
ner, after his being admitted, ſhould be willing to make 
ſuch exchange; and believed that the ſaid Venner had 
been, and ſhould in ſuch caſe be willing, to make ſuch 


exchange with him the ſaid Chapman; but that he was 


not. abſolutely determined within himſelf, and therefore 


could not ſet forth, in caſe the ſaid Venner, ſhould be 


admitted to the vacant option? and ſhould offer to ex- 


change with him for any preferment of his, whether he 


the ſaid Chapman ſhould or ſhould not comply with ſuch 


offer ; and therefore did not know, nor could form any 


belief, whether ſuch their intention was at an end, - And 


the ſaid defendant Venner by his anſwer ſaid, that in caſe 


he had been inducted into and in the poſſeſſion of the ſaid 
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vacant option, upon the preſentation made by Chapman, 
without any obſtruction or impediment attending the 


ſame ; he the [aid defendant Venner, after ſuch induction, 


ſhould have been willing, and did within himſelf intend, 
to exchange the ſame wich the defendant Chapman, for 
his living of Metſham, or ſome other preferment in the 


poſſeſſion of him the ſaid Chapman, in caſe Chapman: 


would have conſented thereto : and ſaid, that he was, at 


the time of putting in his anſwer, inclined ts believe, that 
he ſhall and doth intend, after his being inducted into and 


in poſſeſſion of the option, to exchange the ſame with the 
defendant Chapman for his living of Merſham, in caſe 

1 Gate would conſent thereto. - And the 
defendants Dr Potter, Dr Sayer, Dr Tanner, and Dr 


Milles, by their anſwers renounced and reſigned all right 


or claim of being nominated or preſented to the ſaid pre- 


—_— And Dr Tanner and Dr Milles faid, they 


ore willingly induced to relinquiſh all right or 


were the 


claim thereto, in order to open the way to the plaintiff, 


whom they knew to be a perſon very much reſpected by 


the late archbiſhop Potter in his life time. — The defen- 


dants Tunſtall and Hall by their anſwers inſiſted on a 


prior right to the plaintiff, under the truſt of the arch- 


biſhop's options, being named next after his fon and ſons 
in law. But not appearing to the appeal afterwards, they 
relinquiſhed thereby their claim. — The biſhop by his an- 
ſwer ſaid, that he was willing to be reſtrained as aforeſaid, 


until the right ſhould be determined. | 


After a full hearing of the cauſe before the lord keeper, 
the 17th, 19th, 2oth, and 21ſt days of November, 
1759; his lordſhip, after ſtating the caſe, delivered his 
opinion to the following effect: The arguing of this 
cauſe hath taken up much time, but the merits of it lie 
in a ſmall compaſs. The whole queſtion is reducible to 
this ſingle conſideration, whether the archbiſhop has or 


has not given his options, with any imperative words, 


whereby a right is derived to any of the perſons named in 
his will. This is a particular kind of truſt, in which 
oreat Jatitude is left to the judgment of the truſtees. It 
is difficult to ſay, whether any of the perſons named were 
intitled or not to any of theſe options jure remediali. Vet 
I have no doubt to ſay, this court would mot have ſuffered 
Dr Chapman to have abuſed his truſt, by taking any thing 
to himſelf, Nay Iwill go farther, and ſay, that if here 
was ſufficient proof, that the defendant Chapman had 
made a bargain with Mr Venner for preſenting him 10 
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his option, I would ſet aſide ſuc preſentation with indig- 
nation. Town there is ſtrong foundation of ſuſpicion and 
jealouſy, that ſuch was the original of Venner's merit with 
Chapman: But then it is expreſsly denied both by Dr 
Chapman and Mr Venner, in their anſwers to the bill, 


that there was any agreement between them at the time 
of Chapman's preſentation of Mr Venner; but that it 
was merely a tranſaction to ſerve Mr Venner. And I 


muſt give credit to theſe anſwers upon oath, whatever 


may be my ſuſpicions to the contrary. For it would be 


| — if this court was to make its decrees on jea- 


louſies and ſuſpicions, and not on facts. It is plain, the 


defendant Chapman meant to take this option at firſt to 


himſelf; but when that was checked by the biſhop of 


Lincoln, then the evidence is, that Chapman preſented 


Venner without any agreement between them for that 


purpoſe. This truſt, in my opinion, is only a perſonal 


confidence, or jus precarium, according to lord Bacon's 
diſtinction and definition: And in the Roman law, the 
fedei commiſſum was precarious, ſo late as till Auguſtus's 
time, By the rules of this court, a requeſt in a will at 
this day is imperative : but then there ought to be a par- 
ticular perſon named and pointed out, who is to take the 
benefit. As to theſe options themſelves, the archbiſhop's 
right to them is not a right of property, but of preroga- 
tive; and in their very nature they partake of a truſt, to 
be diſpoſed of for publick utility. In my opinion, the 
archbiſhop has communicated his right to his executors, 
as freely as be would have exerciſed it himſelf ; directing 
them at the ſame time to have a regard to thoſe he him- 
ſelf had a regard to. But ſuppoſing the defendant Ven- 
ner to be excluded from his precentorſhip, whom muſt 
this court honaur with this preferment ? There are a 
number of perſons. named in the archbiſhop's will: It 


would be impoſſibie for this court, to take the perſonal 


merits of each of them into conſideration, as the archbi- 


ſhop and his executors might do, who were perſonally 


acquainted with them. But it has been ſaid, that Venner 
will reſign in favour of Dr Chapman; and fo by that 
means he will obtain this preferment at laſt to himſelf: 
But this cannot be done without the intervention of the 


- biſhop of Lincoln ; and in ſuch cafe Dr Chapman would 


take this preferment upon the biſhop's preſentation ; whoſe 


worth and honour I know ſo well, that I am ſute he 
would give no countenance to any tfanſaction that was 
wrong. Upon the whole then, the archbiſhop's will is 
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redu ced to 2 dilemma, which neither ſide contends for : 


Firſt, If it is to be taken as a rogation or requeſt made by 
the archbiſhop, then I ſee no reaſon why the perſons 
named in the will might not take as they are named in 
the will in ordine and in ſuccelſion, which is a thing I 


would not chuſe to ſay fitting in this court, —that the 


fruits of this eccleſiaſtical prerogative, truſted to the arch- 
biſhop himſelf for purpoſes of publick utility, ſhould be 
doled out by this court to the huſbands of his daughters, 
and ſmelling rankly of marriage brocage. Then, Second- 
ly, I muſt ſay, this was a full delegation of the archbi- 
ſhop's authority to his executors, and conſequently diſ- 
cretionary. In my opinion, Mr Venner is the propereſt 
object of this option. Dr Tunſtall, as hath been proved, 

hath a proviſion of 5ool. a year; Mr Hall has two- 
livings; Dr Richardſon is maſter of Emanuel college ; 


and Mr Venner, who was a nephew of Mrs Potter's, 


and adopted by the archbiſhop, has a family and 1001, a 
year.” And the bill was diſmiſſed. 


Mar. 22. 1760. After a full hearing of three days, the 
lords ordered ſo much of the decree as was complained of 
by the appellant to be reverſed ; and that Dr Chapman 
ſhould preſent Dr Richardſon to the precentorſhip, and 
pay the ſaid Dr Richardſon's coſts i in the faid cauſe in the 
court of chancery. 

6. The archbiſhop of the province is intitled to che Seb 
ſeals of a biſhop deceaſed. And this is no more than a 
juſt and reaſonable proviſion againſt their being uſed to 


ill purpoſes by executors, or others; to prevent which, 


they are to be broken. G.. 133. 
VIII. Of Juffragan biſhops. 


But on appeal to the houſe of lords by Dr Richardſon, 
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1. In ante times many biſhops had their ſuffragans, What is meant 
who were alſo conſecrated as other biſhops were. Theſe, RO 


in the abſence of the bithops upon embaſſies, or in multi- 

plicity of buſineſs, did ſupply their places in matters of 
orders, but not of juriſdiction. They were anciently call- 
ed chorepiſcepi, or biſnops of the country, by way of diſ- 
tinction from the proper biſhops of the city or ſee. They 
were alſo called ſubſidiary biſhops, or biſhops ſuffragan 
(from ſuffragari, to help or aſſiſt); and were titular biſhops, 
conſecrated by the archbiſhop of the province, to execute 


ſuch power and authority, and to receive ſuch profits, as 


were limited in their commiſſions by the biſhops or dioce- 
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fans whoſe ſuffragans they were. Ged. 30. 2 I 34. 


Mood, b. 1. c. 3. 
Alſo, in a leſs proper ſenſe, all the provincial biſhops, 


with reſpect to the archbiſhop, are ſometimes called his 


ſuffragans. 
2. By the 26 Hf. 8. c. 14. Prraſmuch as no proviſion hi- 


therto hath been made for fufragans, which habe been accuſ- 


tomed to be had within this realm, for the more ſpeedy admi- 


nijt! alion of the facr aments and other goed wh zleſome and de- 
vout things and laudable ceremonies,. to the increaſe of God's 
honour, and for the commedity of good and devout people, it is 
enatted, that "the tewns of Thetford, Ipiwich, Colcheſter, 
Daver, Guilford, Southampton, Taunton, Shaftſbury, 
Molton, Marlborough, Bedſord, Leiceſter, Gloceſter, 
Shrewſbury, Briſtow, Penteth, Bridgwater, Nottingham, 
Grautham, Hull, Huntingdon, Cambridge, and the towns 
of Pereth, and Berwick, St Germains in Cornwal, and 


the iſle of Wi ght, /ball be alen and accepted far ſees of biſhops 
fur agans. I. 1. 


Foraſmuch as no provijion hitherts (bark An weak] That 
is, by act of parliament; as had been ge NT e and 
bi mops by the 25 H. 8. c. 20. 


The towns of Thetford, Sc.] The ſuffragans have their 
ſees in towns; and not in cities, as the biſhops in Eng- 
land have, 

3. And every archbiſhop and biſhsp, being difhoſed to have 
any ſugragen, ſhall name two hong gd diſcreet ſpiritual per- 
ers, being learned and of good con ation, and preſent them. 
to the king, by writing under their jeals, making bumble re- 
hei to hi» majeſty, to give to one fach of the ſaid %% perſons 
as fuull pleaſe his maje/! » ſuch title name tile and dignity of 
biſhop of ſuch of the fees about ſpecified, as be ſhi think met 
conventent. And the king, upen ſuch prefentation, ſhall haue 
power to give him the tile title and name of à biſhop of ſuch 
F the. ſees aforeſaid, as. he ſhall think convenient ; ſo it be 
| within the province whereof the biſbep that doth name him is. 
And be. fhall be called biſhop ſuffragan of the ſame ſee. 26 
M8 Ei {£4 2. 


Of ſuch of the fees aforeſaid as 8 fall think conventent | 
As there are not ſees for ſuffragans app pointed in every 
diocels, fo neither is the king obli zed to give the ſuffra- 
gan a'title within the dioceſe of the biſhop who doth re- 
ithout regard to the dioceſe 


wherein they are to officiate) give them any of the titles 
nevertheleſs, gencrally, the titles 
have 


mentioned in this act: 


34. 
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Biſhops. 


have been given within the dioceſes they were to aſſiſt in. 


| Gibſe 134. 
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4. And after ſuch title, fiile and name ſo given, the king Mandate for | 
ſhall preſent him by his letters patents under the great ſeal, ta conſecration. 


the archbiſhapiof the province, requiring him to- conſecrate the 


faid perſon, and to give him ſuch other benedictions and cere- 
monies, as to the degree and office of a biſhop ſuffragan ſhall be 
requifite. 26 H. 8. c. 14. ſ. 3. | EP 

To the archbiſhop of the province] By the canon law, the 
conſecration was to be by the biſhop, aſſiſted by two 
neighbouring biſhops. Gib/. 135. | 


5. And the biſhop that ſhall nominate the ſuffragan, or the Conſecration of 
ſuffragan himſelf that ſhall be nominate, jhall provide two g "Fagan bi- 


biſhops: or ſuffragans to conſecrate him with the archbiſhop, 
and ſball bear their reaſonable coſts. 26 H. 8. c. 14. f. 7. 


And the archbiſhop having no lawful impediment, ſhall con- 


ſecrate ſuch ſuffragan, within three months next after the let- 
ters patents ſhall come to his hands. ſ. 5 


1 , 


6. And the perſon ſo conſecrated, ball bave ſuch capacity His power. | 


power authority and reputation, concerning the execution of ſuch 
commiſſion as by any of the ſaid archbiſhops or biſhaps within 
their dioceſe ſhall be given to the ſaid ſuffragans, as to ſuffra- 
gans of this realm heretefore hath been uſed and accuſtomed, 
26 H. 8. c. 14. ſ. 4. | „„ 


Hleretofore hath been uſed and accuſtomed ] There is no 


doubt, but the perſons received to be ſuffragan biſhops in 
England, before the making of this act, were confined: 
to the exerciſe of ſuch powers only, as they had commiſ- 
liog for from time to time; ſuppoſing the proper biſhop 
not to be wholly diſabled by infirmities of body or mind; 


and therefore the limiting them, to ſuch commiſhons 


here, was only a continuance of them in their former 
ſtate. Gibſ. 135. 8 

And their office uſually was, to confirm, ordain, de- 
dicate churches, and the like; that is, to execute thoſe 
things which pertain to the epiſcopal e as to Juriſ- 


diction, and temporalties, theſe (in caſe of the infirmi- 
ties of a biſhop in body or mind) were put under the 


managdment of a cadjuter, conſtituicd by the archbiſhop, 

Ci, 134. 55 
And by the ſaid ſtatute of the 26 H. 8. c. 14. it is 
provided, that no ſuch ſuffragans fhall take any profits of the 
places and fees whereof they ſpall be named, nor have or uſe 
any juriſdiction or epiſcopal authority within the ſaid ſees, nor 
with;n any diaccſe or place, but only ſuch profit; juriſdiction. 
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Biſhops. 


ard authority as ſpall be licenſed and limited to them by any 


archbiſhop or biſhop within their dioceſe to whom they hall 
be fuffragans, by commiſſion under their ſeals; and every arch- 
biſhop und biſhop for their own particular dioceſe, may give 
fuch : commiſſion to ſuch ſuffragan as hath been accuſtomed, 
or as ſhall by them be thought requiſite reaſonable amd con- 
uenient and no ſuffragan ſhall uſe any juriſdiction ar- 
dinary, or epiſcopal power, otherwiſe, nor longer time Jhan 


Hall be limited by ſuch commiſſion ; on pain of a præmunire. 


7, And the reſidence of him that ſpall be ſuffragan over the 
diocefe where he jhall have commiſſion, ſhall ſerue him for his 
reſidence #s ſufficiently as if he were reſident upon any other his 
FFF N 

8. And ſuch ſuffragan exerciſing the ſaid office by ſuch com- 
miſſion as aforeſaid, for the better maintenance of his dignity 
may have two benefices with cure. 26 H.8. c. 14. ſ. 8. 

9. Suffragans have been now diſuſed for many years; 
and indeed they are not now fo neceſſary, as they were 
in the times of popery; the biſhops then having much 
more employment, in the matter of benedictions, conſe- 
crations, and the like: nevertheleſs, ſuffragans may ſtil! 
be of great uſe; eſpecially ſometimes in the article of 
confirmation; where the dioceſes are very large, and the 
dioceſan perhaps very infirm. Os 5 

In king Charles the ſecond's declaration touching ec- 
cleſiaſtical affairs; immediately before his reſtoration, one 
head is as follows: -Becauſe the dioceſes, eſpecially 
ſome of them, are thought to be of too large extent; we 
will appoint ſuch number of ſuffragan bilhops in every 
dioceſe, as ſhall be ſufficient for the due performance of 
their work. Gi. 134. | 


IX. Of coadjutors. 


It was an ancient cuſtom in the church, that when a 
biſhop grew very aged, or otherwiſe unfit to diſcharge 
the epiſcopal office, a coodjutor was taken by him or given 
to him; at firſt, in order to ſucceed him, but in later 
times only to be an aſſiſtant during life; in matters chief- 
ly of juriſdiction, as in collating to benefices, granting 
inſtitutions, diſpenſations, and the like: and in this caſe 
it was not neceſſary' that ſuch coadjutor ſhould be cpi— 


ſcopally ordained. But the duties merely epiſcopal, as. 


the conferring orders, confirmation, and conſecrations of 
divers kinds, were in ſuch caſe committed to the ſuffra- 
| | gan 
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gan biſhop, as hath been ſaid. And this was the prac- 
tice here in England eſpecially : The two ends, of or- 
ders, and of juriſdiftion voluntary, in caſe of the inabi- 
lity of a biſhop, were anſwered by two ſeveral perſons ; 
the firſt under the name of ſuffragan, and the ſecond un- 
der the name of coadjutor. Gib/. 137. | 


In the canon law, ditęction is given for a coadjutor 


alſo to an archdeacon; and in our eccleſiaſtical records, 


there are many inſtances, modern as well as ancient, of 
coadjutors given to other dignitaries, and alſo to incum- 


bents of benefices. Gib/. 137. 


Blaſphemy. See Pꝛokanenels. 
Bona notabilia. See ({ltils. _ 
Bond of reſignation. See Sfmony. 
Books belonging to the church. See Church. 


Books belonging to parochial libraries. See 


Libzary. » 


Boſcage. 


RBOSCACE (perhaps from Booxw, to feed) ſeemeth to 
be that food which wood and trees do yield unto cat- 


tle, as of the leaves and croppings; and. herein differeth 


from pannage, which conſiſteth of the fruit of ſuch trees, 
as acorns, crabs, or maſt ; which, as yielding a tithe, 
are treated of under the title Tithes. | 


Boundaries of Pariſhes, See Partſh. 


Brawling in the church or church-yard. See 


5 Church. 12 55 
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Briefs. 


I, B the 4 An. c. 14. When letters patents, com- 
monly called briefs, ſhall be iſſued out of chan- 


cery, Copies thereof to the number required by the pe- 


titioncis, 
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Biſhops: 


titioners, and no more, ſhall be printed by the printer of 


the queen, her heirs or ſucceſſors, at the pw. rates for 
printing. 


2. The printer ſhall deliver the fine” to "ſuch perſons 
only, as ſhall by the conſent of a majority of the petition- 
ers undertake the laying or diſpoſing of them. _ 

Ihe undertaker ſhall give to the printer a receipt for 
the Aide, expreſſing therein the number of copies; which 
printer ſhall forthwith deliver the receipt, or an "atteſted 


copy thereof, to the regiſter of the court of chancery, to 


be filed there. 
4. The undertaker ſhall next cauſe all the printed co- 
pies to be indorſed, or marked, in ſome convenient part, 


with the name of one truſtee (or more), written with his 


own hand, and the time of ſigning. 
© And he ſhall alſo cauſe them to be ace: with a 


proper ſtamp, to be made for that purpoſe, and kept by 


the regiſter of the court of chancery. And if any per- 
ſon ſhall counterfeit the ſtamp, he fhall be ſet in the 
pillory for an hour. 


6. This done, he ſhall with all convenient ſpeed ſend- 


or deliver them to the churchwardens or- chapelwardens, 
and to the teachers and preachers of every feparate con- 


gregation, and to any perſon who hath taught or preach- 


ed among quakers. \ 
W kich perſons, immediately after receipt, ſhall. in- 
dorle the time of recciving, and ſet their names. 

8. Then the churchwardens or chapelwardens ſhall 
forthwith deliver them to the miniſter; , 

9. And the miniſters, on receipt, ſhall indorſe the time, 
and ſet their names. 

10. Then the miniſters (and teachers reſpectively), in 
two months after receipt, ſhall on ſome ſunday, imme- 
diately before ſermon, openly read or cauſe them to be 
read to the congregation, 


11. Then the churchwardens and N (and 
teachers and others to whom they were delivered) ſhall 


collect the money that ſhall be freely given, either in the 
aflembly, or by going from houſe to houſe, as the briefs 
require. 

12. Next; the ſum collected, che place hire, and 
time when, mall de indorſed fairly written in words at 
length, according to the form to be printed on the back 


of each brief, and ſigned by the miniſter and churchwat- 


dens, or by the teacher and two elders or two other ſub- 
Kan ia perfons of. fuch ſeparate ä 
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13. Afterwards, on requeſt of the undertaker (or other 


perſon by him lawfully authorized), which he is requir- 
ed to make within ſix months after the briefs were firſt 
delivered into the reſpective pariſhes, on pain of 201. to 


be recovered by aCtion..at law, —— the churchwardens 
and teachers ſhall deliver to him the briefs ſo. indorſed, 


and the money thereon collected, taking his receipt for 


the ſame in ſome book to be kept for that purpoſe, 


14. Every miniſter, curate, teacher, preacher, church- 
warden, chapelwarden, and quaker, refuling or neglect- 


ing to do any thing above required, ſhall forfeit 201; 


to be recovered by action of * bill, plaint, or infors 


mation. 

15. And in every pariſh, or chapelry, and ſeparate 
congregation, a regiſter ſhall be kept by the miniſter or 
teacher, of all monies collected by virtue of ſuch briefs, 
therein alſo inſerting the occaſion of the brief, and the 


time when colleded; to which all perſons at all times 
may reſort without fee. 


16. And the undertaker ſhall enter in a book the num- 
ber of briefs; when ſigned, and ſent, and . and 


when received back. 
17. And the briefs ſo received back ſhall be depoſited 


by him with the regiſter of the court of chancery. And 
if the whole number ſhall not be returned, the under- | 
taker for every one not returned (thro' default of him or 


his agents) ſhall forfeit 50 1; unleſs he ſhall prove that 
it was loſt or deſtroyed by inevitable accident ; and ſhall 
pay the money collected thereon. 

18. And the undertaker, in two months after he has 
received the money, and after notice thereof to the ſuf- 
ferers, ſhall account before a maſter in chancery; and 


| ſhall be allowed all juſt charges. 
I9. And if any fhall purchaſe or farm charity money 


on briefs; ſuch contract thall be void, and the purcha- 
ſer ſhall forfeit 500 I. to be recovered by action at law; 


the ſame to be applied (as alſo the other penalties) to 
the uſe of the ſuffekers. 


The 11 charges of ſuing out a brief, wich the col- 
lections thereupon, may be beſt underſtood: from an in- 
; Nena gien. 
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Copy of the brief 


a Carriage to the undertaker at Stafford 


day omg | 


Briefs. 


For the pariſh church of Ravenſtondale in the county of 
wenn, 


Lodging the dreifiburs 
Fiat and ſigning —— 
Lettets patent — 
Printing and paper — 
Teller and porter — 
Stamping 
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Portage to and from the ſtampers 
Matts &c. for packing 
Portage to the waggons 
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Poſtage of letters and certificate 


„ ese s 


| Fr 
| 


1 
Total of the patent charges — 76 
Salary for 9986 briefs at 6d. each  -—— 249 1 
Additional ſalary for London 


The whole charges 330 1 
LE: 
ColleQed on 99$6 briefs  ——— 614 12 9 
Charges —— 4330 16 6 
Clear collection — 283 16 3 


Collections —— 9986 
Blanks — 903 


Total number of briefs 10489 


VBꝛuera. 


BAUER, i in the french bruyere, in e book 
called brueria, is an unprofitable kind of ground, 
but not wholly barren ; for thereon ſheep and beaſts will 


brewj/t : and ſome poor people apply the flags and turfs | 


thercof for fewel. And this kind of heath ground can- 


not without great ſkill, charge, and induſtry be convert. 
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ed to tillage; and therefore by the ſtatute of the 2 8 3 „ ie 

f Ed. 6. c. 13. it is diſcharged from the payment of | hay 

0 and corn tithes for ſeven years after the improvement. / 
It ſendeth'-a flower in autumn (when all others ceaſe} - 
which bees do exceedingly covet. Some ſay, it is a kind 
of wild tamariſk, And in Lincolnſhire, a a religious houſe 
was called Temple bruer ; becauſe it was ſeated in the 
heath. _ 

And this is no other than what in | the RN parts of 

England is called /ing. 


JUGGERY is a deteſtable and abominable ſin, What it ig, 
committed by carnal knowledge, againſt the ordi- 
| nance of the Creator and order of nature, by mankind with 
mankind or with brute beaſt, or by womankind with Wer 
ö beaſt. 3 Inſt. 58. 
| 2. By the 2 8. c. 6. Fordſmuoch as there is not PMiſhmenty 
yet ſufficient and condign puniſhment appointed by the 
Jaws of this realm, for the deteſtable and abominable 
vice of buggery committed with mankind or beaſt; it 
is enacted, that the ſame offence ſhall be felony without 
benefit of clergy : and the juſtices of the peace ſhall have 
power to hear and determine the ſame, as in caſes of other 
felonies. . ai 
3. If the part ly buggered be within the age of di. 14 5 
ceretion, it is no felony in him, but in the ee only, 


3 ge $9: 
he ſtatute making it felony generally,” there may Acceſſory 
be Lovefurien both before and after. 1 H. H. 670 
But thoſe that are preſent, aiding and — are all 
principals, 14. a 
And altho' none of the principals are admitted to their FP 
clergy, yet acceſſaries * before and after are not ex- 
cluded from clergy. 74. 
5. By the 22 G. 2. c. 33 Art. 29. If any perſot in | Navy; 
the fleet ſhall commit the unnatural and Jeteſtable =. 
of buggery or ſodomy with man or beaſt; he ſhall 
de punithed with death, by the ſentence of a court 
martial. | 
6. This crime is excepted out of the act of genen Pardon, 
pardon, of the 20 G. ** | 
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|  Prokibit'on; 7. In the eaſe of Higz1 and Coppinger, 7. 9 C. where 
| the defamation; for which ſuit was depending in the 


ſpiritual” churt, Was | buggery,” and prohibition prayed z 


the court granted it, by reaſon that the offence. was 


made felony; and, there being no ſaving in the act for 
the ſpiritual Juri{diftion, the ſpiritaal court” could: not 
have cognifaiice-of che principal offence,” nor bye con- 
ſequence « of the nom ariſing from it, . "9 
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ULL, bulla, was a brief or, mandate of the pope or 

biſhop of Rome; ſo called from the ſeal of lead, or 
ſometimes of gold, afſixed to it. To procure, publiſh, 
9f,,Put; in ute any of theſe, is by act of paliamcar made 
high treaſon, 
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Original has þ 1. IJ to th orfulnal of Foam n von many.; 8 
wu places. .. - -havei: obſerved, that at the firſt erection of 


” min no part of the adjacent ground was allotted for 
interment of the dead, but ſome place for this purpoſe was 

=. +, appointed-at a farther diſtance. . Eſpecially in cities and 
populous towns, where agreeable to the old roman law 
pt the twelve tables, the place of inhumation was with- 

out the walls, firſt indefinitely by the way ſide, then 


7 ia ſome peculiar incloſure aſſigned to that uſe, There- 


fore the roman pontifical, amongſt other inventions, is 

| in this matter convicted of error, that it makes pope Mar- 
cellus under the tyrant Maxentius appoint twenty five 

- churches in Rome to bury martyrs in; when at that time 
laws and cuſtoms did forbid all burial within the city. 
Hence the Auguſtine monaſtery was built without the 
walls of Canterbury (as Ethelbert and Auguſtine in both 

their charters intimate) that it might be adormitory to them 

and their ſucceſſors the kings and wabbinene for ever. 
Tais practice of remoter burials continued to the age of 


Gregory 
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1 Burial. 
Gregory the great, when the monks and prieſts begin- 
ning to offer for ſouls departed, procured leave for heir 
greater eaſe and profit, that a liberty of ſepulture mig h tbe 
in churches, or in places adjoining to them, This mer- 
rem: reaſon ſeems to be acknowledged by pope Gre- 
i 


gory himſelf, whilſt he allows, that when the parties de- 
ceaſing are not burdened with heavy fins, it may then 
be a benefit to them to be buried in churches, becauſe 
their friends and relations as often as they come to theſe 
ſacred ' places, ſeeing their graves, may remember them, 
and pray to God for them. After this, Cuthbert archbi- 
ſhop of Canterbury brought over from Rome this practice 
into England about the year 750, from which time they 


date the original of churchyards in this iſland, This was 
a ſufficient argument of the learned Sir Henry Spelman, 
to prove an inſcription at Glaſtenbury to be a later for- 


gery, becauſe it pretends dominus eccleſiam ipſam cum cœmi- 
terio dedicarat, whereas there was no ccemitery in Eng- 


land till above 700 years after the date of that fiction. 
The practices of burying within the churches, did in- 


deed (tho? more rarely) obtain before the uſe of church- 
yards, but was by authority reſtrained, when church- 
yards were frequent and appropriated to that uſe. For 
among thoſe canons which ſeem to have been made be- 
fore Edward the confeſſor, the ninth bears this title, De 
non ſepeliendo in ecclefiis, and begins with a confeſſion that 
ſuch a cuſtom had prevailed, but muſt be now reform- 
ed, and no ſuch liberty allowed for the future; unleſs 
the. perſon be a prieſt or ſome holy man, who by the 
merits of his paſt life might deſerve ſuch a peculiar fa- 
vour. However, at the firſt it was the nave or body of 
the church, that was permitted to be a repoſitory of 'the 
dead, and chiefly under arches by the ſide of the walls. 
Lanfranc archbiſhop of Canterbury ſeems to have been 
the firſt who brought up the practice of vaults in chan- 
cels, and under the very altars, when he had rebuilt the 
church of Canterbury about the year 1075. Ken. Par, 


Art. 592, 593. 


[a 


3 of the foreign canons, it is ſaid, without conſent of 
biſhop and incumbent; in others, without conſent of bi- 
ſhop or incumbent. But our common law hath given 


this privilege' to the parſon only, excluſive of the biſhop, 


in a reſolution in the caſe of Frances and Ley, H. 12 Ja. 
(Cre. Ja. 367) that neither the ordinary himſelf, nor the 


churchs» +» 


art of it, without the conſent of the incumbent. In chu 


235 
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Burial. 


churchwardens, can grant licence of burying to any 


within the church, but the parſon only; becauſe the ſoil 
and freehold of the church is only in the parſon, and in 
none other. Which right of giving leave will appear 
to belong to the parſon, not as having the. freehold 
(at leaſt not in, that reſpect alone), but in his general 
capacity of incumbent, and as the perſon whom the ec- 


cleſiaſtical laws appointed the judge of. the fitneſs. or un- 


fitneſs of this or that perſon, to have the favour of being 
buried in the church, For anciently (as was ſaid) the 
burying not only in temples and churches, but even in 
cities, was expreſsly prohibited. And afterwards when 
the: burying in churches came to be allowed and prac- 


tiled, the canon law directeth, that none but perſons of 
extraordinary. merit ſhall be buried there ; ; of which me- 
fit (and conſequence, of the reaſonableneſs of grant. 


ing or denying that indulgence) the incumbent was in 
reaſon the. molt proper judge, and was accordingly ſo 
conſtituted by the Jaws of the church, without any re- 
gard to the common law notion of the freehold”s being 
in him, which if it proves any thing in the preſent caſe, 
proves too much; that neither without the like leave, may 


they bury in the churchyard, becauſe the freehold of that 


is alſo declared to be in him. Gib. 453. 

U pon the like foundation of freehold, the common law 
hath one exception to this neceſſity of the leave of the 
parſon.; namely, where a burying place within the church 
is preſcribed for as belonging to a manor houſe, the free- 


hold of which they ſay is in the owner of that houſe, and 


that by conſequence he hath a good action at law, if he is 
Weins to bury there. G1, 453 
Vet nevertheleſs, the churchwardens alſo by. cuſtom 


apy have. a fee for every burial within the church ; by - 


reaſon the pariſh is at the charge of repairing the floor. 
Had: & 0 

But there is good reaſon, that any pariſhioner, at his 
diſcretion, ſhall not have the liberty of burying there: eſ- 


pecially upon account of the health of the inhabitants to 
+ be afſembled there for religious worſhip. 


Birying in the 


3. The reafon given by Gregory the great, why it 
was more profitable to be buried within the precincts of 
the church, chan at a diſtance, was, becauſe their neigh- 
bours as often as they come to thoſe ſacred places, re- 
membring thoſe whoſe ſepulchres they behold, do put 
forth Mayen for them unto God. Which. den was 
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afterwards transferred into the body of the canon law. 

And this ſuperſtition af praying for the dead, ſeems to 
have been the true original of churchyards, as encom- 
paſſing, or adjoining to the church. Which being laid 


aut and incloſed for the common burial places of the re- 


ſpective pariſhioners, every pariſhioner bath and e | 


had a right to be buried in them. Gi. 453. 


For by the cuſtom of England, any — may be 


buried in the churchyard of the pariſh where he dies, 
without paying any thing for breaking the ſoil. Dass. 
P. I. G. I'D, 


But ordinarily it ſeemeth, that a perſon may not be 


bucied + In the churchyard of . another pariſh than that 
wherein he died, at leaſt without the conſent of the pa- 
riſhoners or churchwardens, whoſe parochial right of 


burial is invaded thereby, and perhaps alſo of che in- 
cumbent -whoſe ſoil is broken: As in the cafe of the 


churchwardens of Harroto on the hill, it is ſaid, that up- 
on a proceſs againit them ſome years ago, for ſuffering 


ſtrangers to be buried in.their churchyard, and their ap- 


pearing and confeſſing the charge they were admoniſhed 
by the eceleſiaſtical judge, not to ſuffer the ſame for the 
future. 

But where a pariſhioner dieth in his j journey, or other- 
wiſe, out of the pariſh, perhaps it may be otherwiſe: 
As it ſeemeth to be, where there is a family vault or bu- 


rying place, iu the ehurch, or chancel, or ile thereof. 
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4. By the civil law, e bodies ought not to be hin- Whether burial 


ſeemed to be allowed by the law of the twelve tables. 


Mod Civ. L. 143, 144. 2 Domat, 628 


And Lindwood ſays, heretofore the law was, that the 


| burial of a dead perſon might be delayed for debt ; but 


this was afterwards aboliſhed ; for death diſſolveth all 
things ; and albeit a man in his life time may in ſome 
caſes be impriſched for debt, yet his dead body ſhall not 
be diſturbed. Lind. 278. 

And this ſeemeth to be implied in the ſtatute of the 
32 G. 2. c. 28. which requires the, bailiff arreſting any 
perſon for debt, not to carry him to any alehouſe or other 
ſuch place without his free conſent; and requires the 
bailiff to deliver to the perſon arreſted, a copy of the 
clauſes in the ſaid act relaring to arreſts; and many other 
ſuch particulars: none of Which are in any reſpect appli- 
_ to an per ſon. 


But 


dred from burial for debt, as vulgarly ſuppoſed ; which 
or debt. 


0 
t 
| 


238 


Burtal. 


But altho' the interment of a dead perſon may not be 


hindred for debt, yet after attainder for treaſon or felony, 


and before execution, a perſon, tho* in ſome reſpects he 
is ſaid to be civiliter mortuus, yet is liable to be charged at 


the ſuit of his creditors. As was the caſe of Æneas Mar- 


donald, attainted of treaſon committed by him in the year 
1745. Upon which occaſion Sir Michael Faſter obſerves; 


that the perſon of a man under attainder is not abſolutely 
at the diſpoſal of the crown. It is fo for the ends of 
publick juſtice, but for no other purpoſe. The king may 
order execution to be done upon him according to law, 
notwithſtanding he may be charged in cuſtody at the ſuit 


of creditors. But till execution is done, his creditors 


have an intereſt in his perſon for ſecuring their debts, 
And he himſelf as long as he liveth, is under the protec- 
tion of the aw. To kill him without warrant of law is 
murder; for which the murderer is liable to a proſecu- 
tion at the ſuit of the crown, and likewiſe to an appeal 
at the ſuit of the widow. For tho” his heir is arred by 
the attainder, which corrupteth his blood, and diffolveth 


all relations grounded on - conſanguinity, yet the relation 


grounded on the matrimonial contract continueth till 
death. And if a perſon, under an attainter be beat or 
maimed, or a woman in the like circumſtances raviſhed, 
they may, after a pardon, maintain-an action or appeal, 
as their caſes reſpectively may require. And tho? before 


a pardon, they are difabled to ſue in their own names, 
there ſeems to be no doubt but that they are intitled to 


proſecute, according to the nature of their reſpective caſes, 
in the name of the king; who will do equal right to wy 
his ſubjects. Fofter”s Crown law On. | 


bi the ſame year 1745, 4 remekabile BY happened 


after the rebel affizes at Carliſle, where ſome of the rebels 


died aſter their attainder, and before execution. The 


queſtion was, Whether they ſhould ibe admitted to chriſ- 
tian burial? And the then lord biſhop of the dioceſe re- 
queſted the opinion of a very learned gentleman ; who 
made the following remarks and extracts for his lordſhip $ 

conſideration : | 
It is certain, that after execution, the bodies being at 
the king's diſpoſal, are, for the publick example, and | for 
the greater terror unto others, never admitted to chriſtian 
burial; and this feemeth to have been the law of the 
earch of England from two ancient canons, by the for- 
mer of which it is ordained as follows: Concerning. thoſe 
- wha 


* 


. arial. 
tho by any fault inflit death upm themſelves, let there be mb 
commemoration of them, in the oblation, as likewiſe Hr them 
who are puniſhed for their crimes ; nor ſhall their corpſes be 


; carried unto the grave with p/alms. By the latter any 


| ſhall voluntarily kill Himſelf by arms, or by any inſtigation 0 


the devil, it is net permitted that for ſuch u per ſon any maſſes 


"= Je ſung, nor ſpall his body be put into the ground with any 


 fonging of a pſalm, nor ſhall he be buried in pure ſepulture. 
The ſame ſhall be done to bim, who for his guilt endeth his 
_ life by torments, as a thief, murderer, and betrayer of his 
Verd. Canones editi ſub Edgaro rege: Wilk. Concil. 


V. I. p. 225, 232. Johnſ. A. D. 740. No. 96. and 


A. D. 963. No. 24. 


But before exe cu ion, the caſe ſeemeth to be different. 


Mr. Hawkins ſays, the judgment in high treaſon is, that 
he ſhall be carried back to the place from whence he 
came, and from thence be drawn to the place of execu- 


tion, and be there hanged by the neck, and cut down 


alive, and that his entrails be taken out 'and burnt be- 


fore his. face, and his head cut off, and his body di- 


vided into four quarters and diſpoſed of at the king's plea- 


ſure. 2 Haw. 443. 


And lord Cote ſays ; Albeit judgment be given againſt 


a man in caſe of treaſon or felony, yet his body is not 
forfeited to the king, but until execution remaineth his own ; 
and therefore before execution, if he be ſlain without au- 


thority of law, his wife ſhall have an appeal; for not- 


withſtanding the attainder he remained her huſband, 3 
1 | | 8 5 ” 
So if a man commit treaſon, and after judgment be- 


come of non ſane memory, he ſhall not be executed; for 


it cannot be example to others. 3 IH. 4. | 


So if the gaoler keep a priſoner more ſtraightly than he 
ought of right, whereof the priſoner dieth, this is felony 
in the gaoler by the common law; and this is the cauſe, 


that if a priſoner die in priſon, the coroner ought to ſit 
upon him. 3 ſt. 91. | 


And particularly that the church admitteth ſuch perſons 


to chriſtian burial, ſeemeth ſomewhat evident, in that ſhe 
admits them to the receiving of the holy communion, 


* 


and other rites of the church, during the time of their 


condem nation, and approves of the miniſters of the church 
of England attending them to the laſt extremity. 


theſe rebels were admitted to chriſtian burial. 


5. By the 30 C. 2. fl. 1. c. 3. For the encouragement Butying 
of the woollen manufatturcs, and prevention of the ex- len. 


portation 


And 
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portation of money for the importing of linen, it is en- 
acted, that no corps of any perſon ſhall be buried in any 


_ ſhirt ſhift ſheet or ſhroud or any thing whatſoever made 
or mingled with flax hemp ſilk hair gold or ſilver, or in 


any ſtuff or thing, other than what is made of ſheep's 
wool only; on pain.of 72 7. 3 0 


And all perſons in holy orders, deans, parſons, deacons, 
vicars,.cuzates and their ſubſtitutes, ſhall take an account 


and keep a regiſter of every perſon buried within their 
reſpective precincts, or in ſuch common burial places as 


their reſpective pariſhioners are uſually buried; and one 


aof the relations of the party deceaſed, or other credible 


perſon, ſhall within eight days next after .the interment, 
bring an affidavit in writing under the hands and ſeals of 


. two or more witneſſes, and under the hand of the magiſ- 
. trate or officer before whom the ſame was ſworn (for 
Which nothing ſhall be paid), to the minifter or parſon, 


.that the ſaid perſon was not put in wrapt or wound up or 


buried, in any ſhirt ſhift ſheet or ſhroud, made or mingled 
with flax hemp filk hair gold or filver, or other than what 
is made of ſheep's fwool only; or in any coffin lined or 
faced with any cloth ſtuff or any other thing, made or 
mingled with flax hemp filk hair gold or filver, or any 
other material, but ſheep's wool only: And if no relation 
of the party bucied or other perſon Fd 
as aforeſaid to the parſon or miniſter within the time afore- 


all bring an affidavit 


ſaid, then the goods and chattels of the party deceaſed 


ſhall be liable to the ſaid forfeiture of 51; to be levied by 
way of diſtreſs and fale thereof, by warrant of the chief 


magiſtrate in a town corporate, or any juſtice of the 


peace; or in default thereof, by like diltreſs and ſale of 
the goods of the perſon in whoſe houſe the party died, 
or of any that had a hand in putting ſuch perſon into any 


ſhirt ſhift ſheet ſhroud, or coffin contrary to this act, or 


did order or diſpoſe the doing thereof; and in caſe ſuch 
per ſon were a ſervant, and died in the family of his maſ- 
ter or miſtreſs, the ſame ſhall be levied on the goods of 
ſuch maſter or miſtreſs ; and if ſuch perſon died 

family of his father or mother, then the ſame to be levied 


in the 


on the goods of ſuch father or mother: which ſaid for- 


. feiture ſhall be levied paid and allowed out of the eſtate 
of the deceaſed perſon, before any ſtatute judgment debt 


legacy or other duty whatfoever. /. 4. 1 
The ſaid affidavit to be made or taken before a juſtice 


of the peace, or maſter of chancery, mayor or other chief 
officer of the city county borough corporation or market 


2 ; 1 town, 


Dagger dd ou, 
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town, where the party was burled g who ſhalt adminiſler 
the ſaid oath, and-atteſt the ſame du? their hands upon 
ſuch affidavit gratis: And if no ſuch affidavit ſhall be 
brought to the miniſter Where the party was buried with- 
in eight days, ſuch miniſter ſhall — give or cauſe 
notice theteof to be given in writing under his hand, to 


the churchwardens or overſeers of the poor of ſuch pa- 


riſh; who ſhall within eight days after ſuch notice, re- 
pair to the chief magiſtrate in a town borporate, if ſuch 
party was buried there, or elſe to any juſtice of the peace, 
who upon the certificate thereof from ſuch miniſter, ſhall 
. forthwithi grant a warrant for Aevying che forſeiture: 


Half of which forfeitures ſhall be, to the poor of the 


patiſh where the party ſhall- be huried, and half to him 
that hall ſue fox the lame z to be recovered by warrant of 
the chief magiſtrate or any juſtice: of the ptace, in the 


city town 3 or c“ where ſuch . wer bu- 


Tied, N £4 MB 167 | 

Nadie if aby miniſter ſhall: riegle® to give. notice to. the 
N or overſeers of the poor as aforeſaid, or 
not give unto them a note or certificate under his and 
teſtifying that ſuch affidavitiand certificate was not brought 
to him within the time limited; or if the ehurchwardens 


or overfrers of the poor ſhall not within eight days after 


the receipt of fuch certificate, repair to ſuch chief ma- 
giſtpare of juſtice of the peace with ſuch certificate, and 


| he the anne e him, and demand bis Warrant thereupon 


for levyiag the Mcfelture; and if ſuch chief magiſtrate or 

juſtice of the pence ſhall -negle& his duty in not iffuing 
his Warrant for levying the fame: he ſhall forfeit 51 to 
be recovered by him that ſhall- ſue, with full coſts, ſo as 
the ſuit be comme nced within fix en ts one fourth to 
the king; two fourths to the poor of- the pariſh where the 


offendet* hall dwell, and one fourth to inf who hall ſue. 
J. 6. in nd 


And the miniſter of every dai Wal keep a der 


in a book to be provided at the charge of the pariſh, and 


make a true entry of all burials within bis pariſh, and of 
all affidavits brought to him as aforefaid; and where no 
ſuch affidavit ſhalt be brought to him within ſuch time, he 
ſhall enter a memorial thereof in the ſaid regiſtry, againſt 
the name of the party interred,” and of the time when he 
notified the ſame to the churchwardens or overſeers of the 
poor. +9 7. _ 1 | 
And when the overſcers do give up their accounts to 
the juſtices, they ſhall give an account of the name and 
Yor. I. "W  _ gualicy 


a Burial. 
yy, quality of ever 7 perſon interred within the pariſh from the 
time of their former account, and of fuch Certificates as 


came to their hands from the miniſter of the ſaid pariſh, 5 


and of their leyying the penalties, and of the diſpoſal 

SD : | thereof ; on pain of 51, by warrant of diſtreſs by the ſaid 

| Juſtices or two of them: and nb aecount of the ſaid over- 
e of the poor ſhall be allowed, until they ſhall therein 
account for the burials within their eee Feine as 
is before directed. %% 8. 

Provided, that no penalty ſhall be incurred by reaſoit of 
an) perſon that died of the plague. 9. 

And by the 32 C. 2. . 1. Where no Juſtice uf the 
peace ſhall reſide or be to be found in any pariſh where an 
perſon ſhall be interred; the parſons vicars and curates in 
every pariſh or chapel of eaſe, within the county where 

any party ſnall be interred (except only the parſon vicar 
and curate of the pariſh or chapel of eaſe: where the party 
is interred) ſhall adminiſter the ſaid oaths or Ns and 
rel the fame under their-hatids: 4 heal Aa y 

TO 7 r | 
l 
Form of the aforeſaid , IN: 
Weſtmorland, 1 2 E it a. that an * — e 
8 , 4 A. W. of — yromen, and 


"1B: W. * yeoman, being two credible yer fons,' do 
a make cath, That A. D. late of ——— i ibe par iſb eff 
in the county. efareſaid, mthe — day of this preſent month 
was not put in, wrapt or wound up, er buried 
4 any irt, hHhiſt, ſheet, or fraud, made om mingled tuith 
Rar, hemp, filk, hair, gold, on Cluer, or ether than what is 
made o, ſheep's wool only, er in any. coffin lined or faced with 
any cloth, fluff, or any other thing whatſoever made or mingled 
with flax, hemp, falk,: hair, gold, or ure, or any. ot her ma- 
rerial but uy” 5 wool only. | 
L thy ER NS yievs To % f 8818 A. W. 
F B. W. 8 
Sworn Lites: me, being one of 1 „ Tin l 0 
Juſlices of the peace for the aid count . 
(or, vicar of in the faid coun- 
ty, there being no juſiice-of the peace re 
ding (er to be found) in the ſaid pa- 
Tiſh of —— ] the day and year above- 
Ju 3 
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Form! "i the miniſter's notice of 65 affidavit not 


being brought. 


= 


ſaid county. 


T7 A. M. minifter of the pariſh — 45 afmreſaid, in the 
county aforeſaid, do hereby give you notice, that on the 

day of 

pariſh, and that no perſon whatſoever hath brought to me any 


the body of A. D. was buried within ibe, ſuig. 


4. 


243 


"y Fe To th ES and beer enn of | 
Menn the poor of the pariſh of — in the 


affidavit, purſuant to the flatuie made for burying in woallen. 


day of 


wy _ my hand, the 


| 6. Can, 68... e b ſhall refuſe or delay, to bury any 
corps that is brought to the church or eburchyard ( convenient 
warning being given him thereof before) in ſuch manner and form 
as is preſcribed in the book of common prayer. And if be 
ſhall refuſe ſo to do, except the party deceaſed were denounced 
excommunicated majors excommunicatione, for ſome grievous and 
notorious crime, and no man able to teflify of his repentance ; he 


| ſhall be ſuſpended by the biſhop of the * from * mini 2 


by the ſpace of three months. 


Were denounced exiommunicated] But by the rubrick bes 
fore the office for burial. of. the dead, the ſaid office like- 
wiſe ſhall not be uſed for any that die unbaptized, or that 

have laid violent hands upon themſelves. 


And. no man able to teſtify of his reventance] But where 
ſufficient evidence did appear to the biſhop of ſuch per- 
ſon's repentance ; commithons have been granted, both 
before and ſince the reformation,- not only to bury per- 
ſons who died excommunicate, but in ſome caſes to abſolve 


them, in order to chriſtian burial. Gi. 450. 


There were anciently other cauſes of refuſal of burial; 
particularly, of hereticks, againſt whom there was an eſ pe- 
cial proviſion in the canon law, that if they continued in 
their hereſy, they ſhould not have, chriſtian burial ; Of 
which we have a remarkable inſtance a little before the 
reformation, in the caſe of one Tracy, who was pub- 


| lickly accuſed in convocation of having expreſſed hereti- 


cal tenets in his will; and being found guilty, a com- 
miſſion was iſſued to dig up his body, which was accord-, 


gly done, 
5 . R 2 Alſo 


M niſter not to 
refuſe burials 


Wurial. 


Alſo perſons not receiving the holy ſacrament, at leaſt at 
.eaſter, were excluded. from chriſtian burial by a decree of 
the fourth Lateran council, Which became afterwards a, 

law of the Engliſh church. pr | 

In like manner, perſons killed in duels, tilts or tourna- 


ments. 
But at this day it ſeemeth, that theſe prohibitions are 


reſtrained to the three inſtances before mentioned; of per- 


ſons excommunicate, unbaptized, and tat have laid vio- 
lent hands upon themſelves. | 

And of this laſt ſort are tg be ade; not all who 
have procured death unto themſelves, but who have done 
it voluntarily, and conſequently have died in the commiſ- 
ſion of a mortal fin; and not idiots, lunaticks, or men 
otherwiſe of inſane mind, 

The firſt eccleſiaſtical rule which ee as to this 
matter, is the zath canon of the firſt council of Braga, in 


the year 563: which forbids any burial ſervice for thoſe, 


qui biolentam fibi 205 inferunt mortem. But in Wilkins's 
Councils, Vol. 1. p. 129. the fifth chapter of the 24d 
book of the Papie nc of Egbert archbiſhop of York, 
written about the year 750 (which chapter is phinly 
taken from the canon of Braga) adds this. limitation,” / 
they do it by the inſligation of the devil. And at p. 232, the 
fiſreenth of the canons publiſhed in king Edgar's time, 
about the year 960, adds a further limitation, /f they do it 


s voluntarily?” by the in/tigation of the devil. Theſe two 


authorities, 1/heatley on the common prayer quotes from 
Johnſon's collection, to prove, that our old eccleſiaſtical 
| Jaws make no exception, in favour of thoſe who kill them- 

ſelves in diſtraction. But they prove, even as they ſtand 
in Johnſon, that ſuch were not comprehended under thoſe 


laws. And accordingly, the Decretum of Gratian, Part 
2d, Cauſ. 23. Qu. 5. Cap. 12. inſerting the canon of 


| Braga, adds to it voluntarie. And the note there i N. ſecus, 
i per furerem e tunc non imputaretur. 

Now we ſhould not, without neceſſity, e e our 
own rubrick to be ſo much ſeverer, than the preceding 
conſtitutions, as to place mad people in the fame rank 
with excommunicate and unbaptized perſons, and to pu- 
niſh a poor creature for what in him indeed was nocrime. 

The proper judges, whether perſons who died by their 
own hands were out of their ſenſes are, doubtleſs, the 


coroner's jury. The miniſter of the pariſh hath no au- 


thority to be preſent at viewing the body, or to ſummon 


or examine witneſſes, And as he is neither inti- 
ted, 


& 


=» hn. = ave == .oaoal. cas. cc. 


- Burt 


tled, nor able to judge in the affair; but may well ac- 
quieſce in the publick determination, without making any 
private inquiry, Indeed, were he to make one, the opi- 
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nion which he might form from thence, could-uſually be _ 


grounded only on common diſcourſe, and bare aſſertion, 
And it cannot be juſtifiable to act upon theſe, in contra- 
diction. to the decifion gf a jury, after hearing witneſſes 


upon oath. And tho” there may be reaſon to ſuppoſe, 


that the coroner's jury are frequently favourable in their 


judgment, in conſideration of the circumſtances of the 


deceafed's family with reſpect to the forfeiture; and their 


verdict is in its own nature traverſable: Yet the . burial 
may not be delayed, until that matter upon trial ſhall 
finally be determined. But on acquittal of the crime. of 


ſelf- murder by the coroner's jury, the body in that caſe 


not being demanded by the law; it ſeemeth that a cler- 
gyman may and ought to admit that body to chriſtian 
burial, 

7. By the rubrick ; The prieſts and clerks meeting the 
corps at the entrance of the chufchyard, and going before 


it either into the church, or towards the grave, ſhall ſay as 


1s there appointed, 
By which it feemeth to be diſcretionary in the miniſter, 


whether the corps ſhall be carried into the church or not. 


And there may be yore reaſon for this, eſpecially in caſes 
of infection. 
8. Can, 7. After the party's death, there ſhall be 


rung no more but one ſhort pea], and one before the bu- 


rial, and one other after the burial. 


Office of burial, 


—_ 


Ringing at fune- 
ral g. 


9. Langton. Ve di firmly injoin, that burial hall not be Fee for burial, 


denied to any one, upon the account of any ſum F money: be- 
cauſe if any thing hath been accu/lomed to be given by the pious 
devotion of the faithful, we will that juſtice be done thereupon 
to the churches by the ordinary of the place afterwards. 


Shell not be denied] Or delayed. Lind-278. 


Upon the account of any ſum of money] For burial ought 


not to be ſold: But albeit the clergy may not demand any 
thing for burial, yet the laity may be compelled, to ob- 
ſerve pious and laijdable cuſtoms. But in ſuch caſe, the 
clerk muſt not demand any thing for the ground, or for 
the office; but if he ſhall alledge, that for every dead 
perfon ſo much hath been accuſtomed to be given to the 
minifter or ta the church, he ſhall recover it. Lind. 
S 


R 3 es Hath 


* * g | - 07S 
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| Hath been accuſlamed to be given] That is, of old, and 
for ſo long time as will create a preſcription, altho' at c 
firſt given voluntarily. For they who have paid fo long, | 
are preſumed at firſt to have bound themſelves voluntarily H 
thereunto. Lind. 279. | v 


7. 15 Ja. Tepſal and Firrers, Edward Topſal, clerk, | 


parſin of St Botolph's without Alderſgate, London, and b 

the churchwardens of the ſame, libelled in the eocleſiaſti- p 

cal court againſt Sir John Ferrers, and alledged, that there ti 

was a cuſtom within the city of London, and eſpecially te 

within that pariſh, that if any perſon being man or wo- th 

x man die within that pariſh, and be carried out of ſthe th 

pariſh to be buried elſewhere, in ſuch caſe there ought to w 

be paid to the parſon of this pariſh if he or ſhe be buried 4 

elſewhere in the chancel ſo much, and to the church 

wardens ſo much, being the ſums that they alledged were ob 

by cuſtom payable unto them, for ſuch as were buried in ni 

their own chancel; and then alledging, that the wife of in 

Sir John Ferrers died within the No, and- was carried of 

away and buried in the chancel of another church, and off 

ſo demanded of him the ſaid ſum, Whereupon for Sir an 

John. Ferrers a prohibition was prayed,” and upon debate ſee 

it was granted, for this cuſtom is againſt reaſon, that he | af 

that is no pariſhioner, but may paſs thro' the pariſh, or Wi 

lie in an inn for that night, ſhould if he then die be forced fee 

to be buried there, or to pay as if he were, and ſo upon die 

the matter to pay twice for his burial.” Hob. 175. FR wh 

But Dr Gibſon ſaith, a fee for burial belongs to the cul 

miniſter of the pariſh in which the party deceaſed heard ſay 

divine fervice, and received ſacraments, whereſoever the and 

| corps be buried. And this, he obſerves, is agreeable to ſelf 

4 the rule of the canon law, which ſays, that every one, 6c" q 

| after the manner of the patriarchs, ſhall be buried in the 4 

| ſepulchre of his fathers; nevertheleſs, that if any one «, 

| deſires to be buried elſewhere, the ſame ſhall not-be hin- 2 

| dred, provided that the accuſtomed fee be paid to the mi- righ 
| niſter of the pariſh where he died, or .at leaſt a third part ri 

| of what ſhall be given to the place where he ſhall be not 

5 buried. For the underſtanding of which it is to be noted, caſe 

that anciently all perſons in their wills, made a ſpecial | pay 

oblation or bequeſt to the church at which they were to T 

be interred ; and the people in thoſe days depending ' whe! 

much upon the prayers of the living for the good of their bury 

ſouls after death, thoſe of better condition coveted often- cula; 

times to be buried in religious houſes, with a view ta as to 

: greater aſſiſtances which they hope to receive from the fee v 


ſolemn 


4 


rr 
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ſolemn and . conſtant. deyotions there: alſo, where the 


oblations were like to be plentiful, the religious were led 


| by that proſpect to deſire and promote it. By which 


means parochial miniſters would have been deprived of 
what belonged of common right to them, and to no other; 
if the laws which indulged the ſuperſtitious conceit of 


being buried in religious houſes, had not at the ſame time 
>, 5 N 8 . N 227 . 
pfovided for the ancient parochial rights; which ſome- 


times was the third, ſometimes the fourth part (according 
to the cuſtoms of different places) of what was given to 


the religious houſes: the laws probably preſuming, zbat 


the oblations to thoſe houſes would be much larger, than 


1 


what wa 


452. | 


And this was called the canonical portion; and the 


oblation grew by cuſtom into a fixed right of the pariſh 
miniſter. And hence it is, that in diſpenſations for bury- 
ing elſe where, reſervations have been made of the rights 
of thoſe churches Where the parties die. And (to take 
off the weight in ſome meaſure of the ſaid caſe of Topſal 


and Ferrers) he ſaith, that this right was not denied, but 


ſeemingly acknowledged, by the temporal court in the 


aforeſaid caſe; where the ſuit, by the rector and church-_ 


wardens of St Botolph's Aldgate was for the cuſtomary 


fee of burying in the chancel there, becauſe the perſon 
died in their pariſh, and was buried in the chancel elſe- 


where. For tho' a jrotibition was granted becauſe the 
cuſtom was unreaſonable, yet that unreaſonableneſs (he 
ſays) was grounded upon the perſon's being only a ſtranger, 


and happening to die in the pariſh. For lo the report it- 


ſelf expreſſes the ground of the prohibition, ©* This cuſ- 
« tom is againſt reaſon, that he who is no pariſhioner, 
* but may paſs thro” the pariſh, or lie in an inn for a 


night, ſhould be forced to be buried there, or pay as 
« as if he were.” Which is, in effect, a recognition of the 
right, in caſe the party deceaſed hath dwelling in the pa- 


rith, and is a pariſhioner. Gi. 452. [Bur this doth 
not ſo well comport with the laſt words of the recited 
caſe, which 
pay twice forfhis burial. ] 


The proportion of fees due for the burial of perſons, _ 
whether to the incumbent or churchwardens, whether for 


burying in or out of the pariſh, depends upon the parti- 
cular uſage and cuſtom of each parith reſpectively. For 
as to the incumbent” for burying, the foundatton of the 


fee was voluntary, and the obligation or necetiity of pay= , 


R .4 ing 


s uſually given to the parochial miniſters, Gi 


ſnppoſeth it to be unreaſonable for a man to 
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Wurtal 
ing ariſes, from cuſtom; which, is the ground of what is. 
before obſerved out of Lindwood: But altho” the rule of 
the canon law is, that in caſe of denial of, the cuſtomar 
fee, Juſtice is to be done by the ordinary; and tho” the 


books of the common Jaw allow this to be, in its nature, 
a; matter properly of ſpiqtual cognizance, yet it is a very 


great abatement from that allowance that the temporal 

Fo, 4 a 9 / . $3 . + 2 1 4 Gra $ 4 x 3 14 . os | U. 
courts reſerye to themſelves the right of determining, firſt, 
Whether there is ſuch.a cuſtom, in cale that is denied; 


and, ſecondly, Whether, it_is a reaſonable cuſtom, in caſe | 
the cuſtom itſelf is acknowledged. Upon the fr of theſe. 


heads, *a probibition was ,granted, in the caſe of Andrews 


and $;mſon, A. 27, C, 2, in which, two grounds were 


laid down of granting prohibitions ;, for defect of juriſdic. 


tion, and for defect of trial : and the, prohibition, granted 


on this 'octeafion was ranked under the ſecond head, and 


3 


compared to the caſe of a modus ae 
be 'demanged in the ſpiritual court, but i th 


* 


Which may 
e cuſtom be 


denied, a prohibition will lie; becauſe the rule of pre- 
5 EL £3! „ 991 3 1 „ + 4 $3 xe © r * 1 
{cription/is different in the ſpiritual court, from that in the 


temporal. And on the like denials, we find other prohi- 
bitions alſo granted; as where the church of Weſtminſter, 


for burying in the abbey, demanded 50 J, and the cathedral 


of York 51, over and above the common fees. Upon the 
ſecond of theſe two heads, viz. the unreaſonableneſs'of tbe 


i 
$ 


b 
. 


| 


| Faperal charges. | 


cuſtom, a prohibition was granted in the forementioned 


o 
8 


caſe of 70% and Ferrers, where the ſame fees were claim- 


ed by the rectors and churchwardens of the. pariſh out of 
which the corps was carried, that were uſually paid there 


for the place in which the corps ſhould be buried elſewhere. 


But tho' ſuch demand was reckoned a hardſhip. upon a 
ſtranger or traveller who ſhould happen. to die there; no 


fault was found with the rule or proportion of the fee, in 


caſe the party deceaſed had been a fixed pariſhioner. Gi. | 
453. 2 Keb. 778, 3 Keb. 523. 


is " 


But here it is to be obſerved, that in the foregoing caſe 
of Andrews and Symſon, the demand was, a fee of four 
nobles for a pariſhioner, and of four marks for a ſtranger; 
which proportion, and difference were not excepted. againſt | 


by the court as unreaſonable, but (as hath been ſaid) the 


Gibſ. 4 
16. 


202, 


probibition, went only, becauſe. the  quitom was denied. 
. Funeral. expences, according to the degree and 
quality of the deceaſed, are to be allowed of the goods of 

the deceaſed, before any debt or duty whatſoever. 3 1½. 


f 0's; * 
74:2 41. 
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or other, 
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5. The carcaſe that is buried belongeth to no one; but Stealing ſhroud, 


is 1 to eccleſiaſtical ee if abuſed or re- 


moved. 3 Inft. 203. | 
Anda corps once buried, cannot be taken up, or re- f 
ved, without licence from the ordinary. Gil. 454. 
8 is, to be buried in another place, or the like: 
but in the caſe of a violent death, the coroner may take 


up the, body for his inſpection, if it is interred before he, 


comes to view it, 

In the lent affizes holden at Leiceſter, '11 & 12 * 
the caſe was, one William Haines had digged up the ſe- 
veral graves of three men and one woman in the night, 
and had taken their winding ſheets from their bodies, 
and buried them again; and it was reſolved by the juſtices 
at ſetjeants inn in fleet ſtreet, that the property of the 
ſheets remained the owner's, that is, in him who had the 
property therein, when the dead body was wrapped there- 
with, for the dead body is not capable of it; and that the 
taking thereof was felony, 12 Co, 113. 

12. Lord Coke ſays, concerning the building or ereting Monumenta. 
of tombs, ſepulchres, or monuments for the deceaſed, in 
church, chancel, common chapel, or church yard, in con- 
venient manner, it is lawful ; for it is the laſt work of cha- 
rity that can be done for the deceaſed, who whilſt he lived 
was a lively temple of the Holy Ghoſt, with a reverend re- 
gard and chriſtian hope of a joyful reſurrection. And the 
defacing of them is 2 by the common law; as it 
appeareth in the book of the ꝙ Ed. 4. 14. (the lady Miche $. 


caſe, wife of Sir Hugh Wiche;) and ſo it was agreed by 


the whole court, AH. 10 Ja. in the common pleas, be- 
tween Corven and Pym, And for the defacing thereof, 
they that build or erect the ſame ſhall have the action du- 
ring their lives (as the lady Wiche had in the caſe of the 
9 Ed. 4.) and after their deceaſes, the heir of the deceaſed 
{hall haye the action. But the building or erecting of the 
ſepulchre, tomb, or other monument, ought not to be to 
the higdrange of the celebration of divine lervike. 3 In Cal 
202 
And 2 in, be ſays, if, 2 nobleman, Enight, eſquire, 
fx buried in a church, and. have his coat armour., 
and pennions. with his arms, ang ſuch. other enſigns of . 
honour as belong to his degree or order, ſetup in the a 
church; or if a grave ſtone or tomb be laid or made for a. 
monument of him: in this caſe, altho' the freeholdaf the 
church be in the parſon, and that theſe be annexed fo the 
frechold ; yet cannot the parſon or any other take them. 


4 


— 
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or gef thin; böt ke In lun jet to an Miet 18 che beit, 
and his heirs in the honour and memory of whoſe anceſ- 


: 


tor they were ſet up, 1 [»/t. 18. 


} ' | 
But Dr ais ſays, this is to be underſtood of ſuch | 
monuments only, as are ſet up in che iles belonging, to 
particular perſons; or if they are ſet up in any other part. 
of the church, he ſuppoſeth it to be underſtood,” that 
they were placed there with the incum bent's confent. 


Wat. c. 39. Ts | : 5 
And Dr Gibſon obſerving thereupon faith thus: Monu- 
ments, coat armour, and other enſigns of honour, ſet up 
in memory of the deceaſed, may not be removed at the 
pleaſure of the ordinary or incumbent. On the contrary, 
if either they or any other perſon ſhall take away or de- 
face them, the perſon who ſet them up ſhall have an action 
againſt them during his life, and after his death the heir 


of the deceaſed ſhall have the fame, who'(as they fay) is 
inheritable to arms and the like, as to heir-looms ; and it 
avails not, that they are annexed to the freehold, tho?” 


that is in the parſon. But this, he ſays (as he conceiyeth, ) 


is to be underſtood with one limitation, If they were firſt 
ſet up with conſent of the ordinary.; for tho®* (as my lord 


Coke ſays) tombs ſepulchres or monuments may be erect- 


ed for the deceaſed in church or chancel in convenient 


manner, the ordinary muſt be allowed the proper judge 


of that conveniency; inaſmuch as ſuch erecting {for ſo 
he adds) ought not to be to the hindrance of the celebra- 


ton of divine ſervice; and if they are erected without 


conſent, and upon inquiry and inſpection be found to the 


hindrance of divine ſervice, it will not (he ſuppoſeth) be 
denied, that in ſuch caſe the ordinary hath ſufficient au- 


thority to decree a removal, without any danger of an 
action at law. Gibſ. 453, 44. . 

Whether a fee is due to the incumbent for erecting a 
grave ſtone or monument in the churchyard, hath been 


queſtioned by ſome; and no caſe hath occurred wherein 
the ſame hath received a judicial determination. It ſeem- 


eth to be an . rr in, favour. of the incumbent, that 


altho? it is neceſſary to bury the dead, yet it is not neceſſat 


to erect monuments : and after the ſoil hath been broken 
for interring the dead, the graſs will' grow again, and 


continue beneficial. to the incumbent ; but after the crec- 


tion of a monument, there ceaſeth to be any further pro- 
duce of the ſoil in that place. And if the incumbent's 


leave is neceſſary for the erecting a monument, it ſeemeth 


that he may preſcribe his own reaſonable terms; or if an. 
IM, accuſtomed. 
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accuſtomed fee hath been paid, that ſuch cuſtom ought to 
be obſerved, 
13. By the 3 J. c. 5. If any popiſh recuſant, man or Popith burial, 


woman, not being excommunicate, ſhall be buried in any 


place, other than in the church or churchyard, or not ac- 
cording to the eccFeſiaſtical laws of this realm; the execu- k 
tors or adminiſtrators of ſuch perſon buried, bagging the 
ſame, or the party that cauſeth him to be fo buried, ſhall 
forfeit 20 1. one third to the king, one third to him that 


ſhall ſue in any of the king's courts of record, and one 


third to the poor of the pariſh where ſuch perſon died; 


Calendar. See Ralendar. 
Cahumny. (Oath of.) See Daths. 
Cambridge. See Colleges. 


Canon. 


0 R the office bf canons, in cathedral or collegiate 
F churches; ſee Deans and chapters, h 


| caps. 


04 PA, the cope, was one of the prieſt's veſtments ; ſs | 


called, as it is ſaid, a capiendo, becauſe it containeth 
or covereth him all over, Lind. 252. 


Carthuſians. See Monaſterſes. 


Calula. 


> 
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| | : th 
Cn the 4 0 was A garment worn 8 the th 
prieſt, next under the cope; and is ſaid to have been | 
ſojcalled, as beivg a kind of cottage (as it * or little th 
bout. eqvering him. Lind. 252. „ I 
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1. BY Can 59. Every parſon vicar; or curate, upon th 
every ſunday and holiday before evening prayer, 2 
ſhall for half an hour or more, examine and inſtruct the 2 
youth and ignorant perſons of his pariſh, in the ten com- pi 
mandments, the articles of the belief, and in the Lord's 
prayer; and ſhall diligently hear inſtru& and teach them 

the catechiſm ſet forth in the book of common prayer. 
And all fathers, mothers, maſters and miſtrefles ſhall I, 
cauſe their children, ſervants, and apprentices, which we 
have not learned the catheciſm, to come to the church at th 
the time appointed, obediently to hear, and to be ordered ar 
by the miniſter until they have learned the ſame. And if w 
any miniſter neglect his duty herein, let him be ſharply 
reproved upon the firſt complaint, and true notice thereof . 
given to the biſhop or ordinary of the place. If after th 
ſubmitting himfelf, he fhall willingly offend therein again; th 


let him be ſuſpended. If ſo the third time, there being 
little hope that he will be therein reformed ; then excom- | co 
municated, and ſo remain until he be reformed. And * th 
likewiſe if any of the ſaid fathers, mothers, maſters or pt 
miſtreſſes, children, ſervants or apprentices, ſhall neglect a 
their duties, as the one Tort in not cauſing them to come, ol 
and the other in refufing to learn, as aforeſaid; let them w 
be ſuſpended by their Aae ( if they be not "children * m 
and if they ſo. perſiſt by the ſpace of 8 month, then let 


them be excommunicated. - 05 

2. And by the rubrict : The curate of every 5400 ſhall 0 

diligentiy upon ſundays and holidays, after the ſecond 0¹ 

; teffon at evening prayer, openly in the church inſtruct m 
| and examine & many children of his pariſh ſent unto him, 
as he ſhall think convenient, in ſome part A. the cate- 


ohiim. 
And 


RS 


: Catechiſm. 


And all * _ mothers, maſters and dames, mall 
pot their children ſervants and apprentices ( which have 
not learned their cateciſm,) to some to the church at the 


time appointed, and abediently to hear, and be ordered 
2 curate, until ſuch time as they have learned all RY 


therein is appointed, for them to learn, 
. That part of the church catechiſm which been of 
the ſacraments, is not in the ad nor 6th of Ed 6. but was 


added in the beginning of king James the firſt his reign, 


ney the conference at Hampton TE: +Gibſe 375. 

In the office of, publick baptiſm ; the "miniſter di- 
1 the godfathers and godmothers to take care, that 
the child be 7 to the biſhop to be confirmed by him, 
ſo ſoon as he or ſhe can ſay the creed, the Lord's Prayer, 
ang the ten commandments in the vulgar tongue, and be 
ſurther inſtructed in thy church ee le. e for 
that e RES r tber, 


3 # F # *% «4 a8. ; N 


Catbedꝛals. 6; * : 


3 


the fol owing times, who were many of them governors 


and nobles, ſettled great and large demeſne lands an thoſe 


who converted them, and the firſt. oratories, or places of 
177 worſhip ate ſaid to haye been built upon thoſe 
ands: which firſt oratories were called cathedræ, ſedes; ca- 
thedrals, or ſeats ; from ts clergy's, 8 conſtant rehdence 
thereon. God. 347. 


& 


+ 


FTE R the converſion. of Conltantins the, em- Origin of cathe · 
peror, the other conyerts in thoſe days : and. i g 


2 1 


2. The diſtinction between s e and Difference be- 
collegiate churches, perhaps may be beſt underſtood; Tom tween catheiral, 


conventual, and 


the deſcription. given by Lindwood of the ſeveral names: yegine- 
properly ſpeaking, ſays he, a chapter | is ſpoken in reſpect of churches, | 


a Cathedral church; a convent, in reſpect of a church 


of regulars ; a college, in reſpect of an inferior, church, 
where there are collected together eiae living. in com- 


mon. Gibſ. 172. 


3. The ſees + biſhops ought 8 to be fixedi in ſuch'i towns Cathedral 


only as are noted and populous, When this was made a rule * 
of the church by a canon of the council of Sardica, the 
only defign ſeems to have been, to prevent the necdl-(s 


multiplication of 0 ſees ; ; inaſmuch as that canon, 


defer: ng 


in cities. 


churches th be 
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Certain ſorſei- 


tures for the re- 
pair of cathe- 


Cathedral ex- 
empt from the 
archdeacun s 
riſdict. on. 


3 . remaineth, . 


Cathedꝛals. 


deſeribing ſuch a ſmall city, as within which a biſhop's ſee 


ſhould not be eftabliſhed, calls it ſuch a one as a fingle 
par bo might be ſufficient for, in point of numbers, 

ut it was afterwards underſtood by the canon law, that 
of what” extent, or how populous ſoever, the dioceſe or 
3 of a biſhop might be, it was moſt agreeable to 

e epiſcopal dignity, to place the ſee or cathedral church 
in ſome large and conſiderable town. Purſuant to which, 


with exprels reference to the aforeſaid council, and to the 


decrees of pope Leo and pope Damaſus, it was decreed in 
a council under archbiſhop Lanfrank, that certain epiſco- 
16 ſees which before had been in ſmall towns and vil- 

ages, ſhould be ſettled in the moſt noted places; and ſe- 
veral were accordingly removed, as Dorcheſter to Lincoln, 
Selſey to Chicheſter, Kirton to Exeter : which rule was 


alſo obſerved in fixing the ſees of the five new bilbopricks 


erected by king Henry the eighth. Gib/; 171, _ 
And every town which hath a ſee of. a biſhop. placed in 
it, is thereby intitled to the honbur of a city. Gif. 171. 

And lord Coke defineth a city thus: A city (ſaith he) 
is a borough incorporate, Which hath, or hath had, a bi- 
ſhop ; and tho' the biſhoprick be diſſolved, 895 che city 
1 Inft. 109. 

But this extendeth hot to the cathedral . in 
Wales; divers of which are eſtabliſhed in ſmall villages. 

4. Beſides the proper revenues of cathedral churches, to 
be applied towards the repair thereof, there are divers for- 
feitures by ſeveral canons of archbiſhop Stratford, to be 
diſpoſed of to the ſame purpole ; to wit, for the unfaithful 
execution of wills'; for extorting undüé fees for the pro- 


bate of wills; for undue commutation 6f penance; and 


half the forfeitures for exceſſive fees at the admiſſion of a 
curate.. 

5. Every ſee or cathedral (as ſuch) is exempt from ar- 

chidiaconal juriſdiction. Thus a biſhop's ſee having been 


wo newly erected within the limits of a certain archdeaconry, 


it was repreſented, that the archdeacon had preſumed to 
exerciſe his juriſdiction over the biſhop there conſecrated, 
and the church : and Gregory the ninth decreed there- 
upon, that this ſhould no more be done, but that the bi- 
ſhop ſhould be exempt ſrom the archidiaconal juriſdiction: 


which, decretal epiſtle became part of the body of the canon 


Elections in ca - 
the. a. 8. 


law. Gibſ. 171. 


6. For the 3 of elections in general, it was thus 
provided by the ſtatute of the 3 Ed. 1. c. 5. Becauſe elec- 
tions ought to be free, the king commandeth upon 181 forfeiture, 


that | 


»Cathedꝛals. 
"that" ud nan by ferce'of arms, wor by malice, or menacing, Hall 
e any to make free eleflien, 
"CW Kiek Fatute, being general, did evidently include ec- 


cleſiaſtical elections as well "as. others: but ſome doubt 


having probably been made, whether they were ingluded, 
it was juͤd eck adviſtable to move the king for a ſpecial de- 
claration to that purpoſe, in the articuli cleri, g Ed. 2. c. 


14. Vamp dignity be wacant, whert election is to be made, it 


is moyed that the elettors may freely make their election, with- 
on Ft: any temporal pawer, and all prayers and oppreſſions 
ſhall in this behalf ceaſe. The atfwer ; They ſhall be made 


Free wetoriling th the form of flatutes and ordinances: that is, 


according to the ſaid ſtatute of the 3 Ed. 1. c. 5. which 
alfo was but detlaratory of the common law. 2 l. 169, 
632. SN 175. ain l FRO 1 Wa | I | , : * a | 

And by the 31 Elia. c. 6. it is thus enacted: JWhereas 


by the intent of the founders of cathedral and collegiate churches, 


and by 5 and good orders of the ſame, the elections pre. 
ſentations and nominations of officers and other perſons to have 
rom or place in the ſame, are to be had and made of the fitte/t 
and maſt meet perſons, being capable of the ſame elettions pre- 
fentativns and acminations, freely, without any reward gift or 
thing given. of Taken for the ſame ; and for the true perform= 
ance whereof, 2 eletors preſentors and nominators in the ſame, 
ve "or fuld tale à corporal oath do made their eleftfons pre- 
fentations* and nominations accordingly ; yet notwith/landing, it 
is found by experience, that the ſaid eleftions preſentations and 
nominatjons be many times wrought and brought to paſs with 


Hough gifin © vewarite, whereby the tet perſons to be lected 


preſented or nominated, wanting money or friends, are ſeldom or 
not at all preferred, contrary to the good meaning of the ſaid 
founders, and the ſaid goed flatites and ordinances, and to the 
Feat prejudice of learning, and the commonwealth and eflate of 


the realm + "For remedy whereof it is ena#ted, that if any perſon 
br per ſins or” bodies politick or corporate, which have election 


preſentation ur nomination, or volce or aſſent in the choice 
election preſentation ar nomination of any perſon to have room or 
12242 15 E * 4 bade | 
Place in any of the ſaid cathedral or collegiate thurches, ſhall 
have 'recerve or take, or ſball accept any promiſe agreement cove- 
nant band or ather afſurarice lo receive or have, any money fee 
reward or any other profit, direttly or indirecthy, either to him- 


elf or themſelves, or to any other »f his or their friends, for his 


or their voice or aſſent, in ut“ el:&on preſentation or nomi- 
nation as aforeſaid ; then and frem thenceforth the place roam 


or office which ſuch perſon ſp Finding jha'l then have in an, 


of the ſaid churches jhall be void, and the ſame may be diff 
"£383 A 


of 


of in ſuch manner as if ſuch perſon ſo offending were, naturally 


_ ts 2 - -: | 


. ey bo 8 ; „pere CO 8 wb ny 
And if any officer of, any of the ſaid churches, or ather- perſon 


aving room or place in the ſame, ſhall direftly or indirely take 


every perſon in whom default thereof ſhall be, ſball farfeit 40 L. 


months from the vacancy, and if it be deferred longet 
(without lawful impediment) the elector ſhall for that 
turn loſe their right of election, and the ſame ſhall devolve 
upon thoſe who have the next right, who alſo ſhall fill up 
the vacancy within other three months, on pain of canon- 
ical cenſures. And after the election, they ſhall notify 
the ſame to the perſon elected, ſo ſoon as they reaſonably 

3 PE | can j 


* 
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can; who ſhall aſſent thereunto within the ſpace: of one 


month, and within three months afterwards ſhall procure. 


confirmation thereof, otherwiſe the election (if there be no 
lawful impediment intervening) ſhall be void. But the 


election, or any citation or proceſs relating thereto, ought 


my to be before the interment of the deceaſed, 
(2) Concerning the manner of proceeding to the elec- 


| tion, it is ordained, that when canons or prebendaries are 
wanted, or benefices to be diſpoſed of, the canons abſent 
are to be cited, if conveniently it may be, unleſs there be 


a cuſtom to the contrary ; otherwiſe what is done in their 
abſence ſhall-be of no effect. 
(3) And no. perſon. ſhall conſtityte a proxy. in the buſi- 


| nete election, unleſs he be abſent in a place from whence 
he ought to be cited (and not in a foreign country, or the 


like), and hindred by juſt impediment from attending, of 
which he ſhall cauſe proof to be made upon oath if re- 
quired. In ſuch caſe, if he will, he may conſtitute one 
of the chapter or collegiate body to be his proxy. 

But if none of the chapter will be his proxy, he cannot 


| depute any other without conſent of the chapter, nor give 


his vote by letter, which ought not to be given. before the 
meeting for the election, but only at that time. 
And if one of the chapter be conſtituted proxy general] ys 


if he nominate one perſon upon his own account, and an- 


other in the name of his conſtituent, it ſhall paſs for no- 
thing; but if he hath a ſpecial proxy, to M6 ſuch a 
perſon by name, then he may lawfully conſent to the 
election of one in his own name, and to the election of 
another in the name of his conſtituent: 

(4) When the election is to be made, and all are pre- 
ſent who ought, and will, and can conveniently attend; 


three of the ſociety ſhall take the votes of every one, ſe- 


cretly and ſeverally, and put the ſame in writing, and then 


immediately publiſh the ſaine amongſt them all; and on 


caſting up the votes, he ſhall be elected, who has the ma- 
jority of legal votes. 


And they cannot vary after the votes are publiſhed; for 


then they ought to proceed to caſt up the votes, and de- 
Clare the election. 


(5) By the majority is meant, the majority of the whole 


number of eleQors ; therefore if there are 7 electors, and 
2 of them chuſe one perſon, and 2 another, and 3 another, 
he who has the three votes ſhall not be duly decked, as 


not being nn by a majority of the electors, 


r 8 (6) By 
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(6) By the majority of legal votes (the uur et ſanior 
pars) are excluded thoſe-who are admitted upon proteſta- 
tion, that their votes ſhall not be good, if it (hall appear 
that they have not a legal right to vote, and it thall after- 
wards” be made appear upon appeal or otherwiſe that they 
have no legal right. Now perſons may be diſqualified ſe- 
veral ways : as by cuſtom; or by their on crime, where 

have committed any offence which renders them in- 
capable. So perſons under ſuſpenſion, or under the greater 


excommunication, a. EINE be electors, nor be them- 


felves eledted. 7 | 
But if a member EF in nofſeſſion, aulthe? not of right 


he thay be an elector, and ſueh election is valid, provided 


he be in quiet poſſefiton, becauſe He beſleveth that he hath 
right. Bur if from the firſt, before the election is made, 
It Wat be denied that he Rath ſuch right, and he is 10. 
mitted under proteſtation, that his voice ſhall be valid if 
indeed it ought to be valid, and that it ſhall: not be valid 
unleſs it fhall appear that he hath ſuch OY” in fuch caſe 
his pöſſemon Thall not avail. 

7) Where the votes ate ryual, one who ” an elector 
veing choſen, ſhall have the preference before one who is 
not an elector: As for inſtance, if there are 7 voters, and 
3 of them chuſe one of the ſeven, and other 3 chuſe an- 
other who is not of the ſeven; he of the "ſeven who is 


ehoſtn ſhall have the preference, provided he himſelf con- 


fenr and agree to his election, and there be no gg 
impediment. f 


(8) If the leſſer number of the electors, W preci- 


pitately to make election before the ref} who'ought to be 


preſent are come in; ſuch election is void, altho the ma- 


Jor part of the Whole nuftſber mould aſfent to it after- 
Wards. But if after ſuch undue election made, and divers 
of the electors are gone home, they who remain ſhall pro- 
cced to another election, ſuch other een is alſo void; 
for they ought to appeal, | 1 

(9) A prcelecbion into a place not er, is ood; And 
ſo it was declared in the court of king's bench, E. 34 
C. 2 in the caſe of Statnbor and Otben: Dr Gar was 


elected prebendary in the church of St David's, whete ſuch 
elections had been uſual, when all the ptebends were ful]; 


but upon a vacancy Dr Stainhos was admitted, and the 


"court would not grant a mandamus to admit Dr Owen, 
becnufe (as is there” faid)} it was a ridiculous cuſtom to 


elect where no prebend was vacant, for that there can- 
not 


5 Cathedzals. 

not 17 election but into a void place. (2 T. Jones. 
„ d emit 
It is true, there may be a preelection; and upon a death, 
the pefſon may afterwards be admitted: but ſuch preelec- 
tion binds not the body, ſo as that they may not ele& any 
other when the vacancy happens; eſpecially,” where the 
electors are the patrons, and are alſo the perſons to admit. 
The caution given in this caſe by the canon Jaw is, not to 


chuſe to the place which ſhall be next vacant; but if 


they chuſe a man to be a brother or fellow of the ſociety, 
and promiſe to confer upon him the next vacant benefice, 
ſuch election is good. Gi. 176, 7, 8. ED OE 

7. Where the dean or other chief governor of any cathedral 


and other miniſter ſpiritual hath. another alone and diſlinciy li- 
mited to his reſpective office : they ſhall be rated far their firſt 


fruits ſeparately and noi jointly. 26 H. 8. c. 3. 1. 25. 
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How the firſt 
or collegiate church, hath a certain portion of the poſſeſſions alone fruits of the re- 


venues thereof 


limited to his o/jice ; and every prebendary, vicar, petty canon, mall be charged. 


8. The cathedral church is the pariſh church of the Cathedral the 


whole dioceſe (which dioceſe was therefore commonly 
called parochia in ancient times, till the application of this 
name to the leſſer branches into which it was divided, 
made it for diſtinction's ſake to be called only by the name 
of dioceſe: ) and it hath been affirmed, with great proba- 
bility, that if one reſort to the cathedral church to hear 


pariſh church of 
the whole dio- 


ceſe. 


divine ſervice, it is a reſorting to the pariſh church, within 


the natural ſenſe and meaning of the ſtatute. G7bſc 171. 


—— — 


CE * This caſe ſeems to be ſomewhat miſreported 1 The prebends 
at St David's are in the gift of the biſhop, and therefore the 


election could not be to a prebend. But there are in that 
church ſix re/dientiariſhips ; and to — of theſe it ſeemeth that 
the pre- election was made. Three of the reſidentiaries are nam- 
ed by the biſhop, viz. the chantor, chancellor and treaſurer. 


The other three are elective out of the body of the prebendaries. 


The cuſtom had prevailed for ſome time, for the fix to agree to 
ele a ſeventh ſupernumerary; who ſhould, in return of the ob- 
ligation, keep reſidence, and do the buſineſs of his electors, and 
ſhould ſucceed to the next vacancy in the chapter by election. 
It ſeemeth from the abovementioncd report, that Dr Owen hav- 
ing been thus pre- elected, was refuſed to be admitted. Upon 
which he moved for a mandamus ; but the court would not 
grant the ſame, ſuch pre- election being merely void. This cu- 
ſtom at St David's, after fome endeavdurs to be continued, hath 
now (it is ſaid) intirely ceaſed, 
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Upon 
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ment paid there- 
unto upon that 
account. 
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Upon which account it is ordained by a canon of Simon 
Mepham archbiſhop of Canterbury, that in certain caſes, 
they who cannot be cited perſonally, nor in their dwelling 
houſe, may be cited in their pariſh church; and if they 
have no pariſh church, or that doth not appear, then they 
ſhall be cited in the cathedral. Gihſ. 100%. 
And by Can. 65. Excommunicates ſhall be denounced 
every ſix months, as well in the pariſh church, as in the 
cathedral church of the dioceſe.  _ DI | 


13 : 


9. In honour of the cathedral church, and in token 91 


ſubjection to it, as the biſhop's ſee; every parochial mini- | 


ſter within the dioceſe, pays to.the biſhop an annual pen- 
ſion, called anciently kathedraticum, This acknowledg- 


ment is ſuppoſed to have taken riſe from the eſtabliſhment 


' : 


_ tr @ epiſcopalis, and reſtrained (if it was not limited before) 


Biſhop: refivence 
there, 


Dean and chap» - 


ter's reſidence 


of diſtin& pariſhes, with certain revenues, and thereby the 


ſeparating of thoſe. diſtricts from. the immediate relation 
they had born to the cathedral church. By a canon of 
the council of Bracara, this penſion is called honor cathe- 


to two ſhillings each church : which canon became after- 
wards part of the canon law of the church, with this gloſs 
üpon the words two ſhillings (viz. et mg; for ſometimes 
leſs is given); and hath been received in England, as in 
other churches, under the name of /ynodaticum, or Hynodals, 
becauſe generally paid at the biſhop's ſynod at Eaſter. 
10. Langton. Biſhops ſhall be at their cathedrals, on 
ſome of the greater feaſts, and at leaſt in ſome part of Kat 
Lind. 130. | | nn , 8 
Otbo. Biſhops fhall reſide at their cathedral churches, 
and officiate there on the chief feſtivals, od the Lord's days, 
and in lent, and in advent. Aiben. 55. e IS 
Otbobon. Biſhops ſhall be perſonally reſident to take 
care of their flock, and for the comfort of the churches 
eſpoufed to them ; eſpecially on folemn days, in lent and 
advent: unleſs their abſence be required by their ſupe- 
riors, or for other juſt cauſe. Athen. 118. 
11. Can. 42. Every dean maſter or warden or chief 
governor gf any cathedra] or collegiate church, ſhall be 


e. 2 uy . \ : 2 * — » 
* reſident there fourſcòre and ten days, conjunctim or divi- 


ſim, in every year at the leaft, and then ſhall continue 
there in preaching the word of God, and keeping good 
hoſpitality z except he ſhall be otherwiſe let with weighty 
and urgent cauſes to be approved by the bithop, or in any 
other lawful fort diſpenſed with. And when he is Ne 

de 


* 


| 
( 


gloſs 
times 
as in 
odals, 
alter, 


4 6n 
Tent, 
ches, 
days, 
rches 
t and 
ſupe- 


chief 
all be 
divi- 
1tinue 
good 
eighty 


in any 


elent, 


he 


Face, 
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he with the reff of the canons or prebendaries reſident, 
ſhall take ſpecial care, that the ſtatutes and laudable cuſ- 


toms of their church (not being contrary to the word of 


God or prerogative royal), the ſtatutes of this realm being 
in force concerning eccleſiaſtical order, and all other con- 
ſtitutions now ſet forth and confirmed by his majeſty's 
authotity, and ſuch as ſhall be lawfully enjoined by the 


biſhop of the dioceſe in his viſitation according to the ſta- 


tutes and cuſtoms of the fame church or the eccleſiaſtical 
laws of this realm, be diligently obſerved ; and that the 
petty canons, vicars choral, and other miniſters of their 
church, be urged to the ſtudy of the holy ſcriptures ; and 
every one of them to have the new eng not only iu 
engliſh, but alſo in latin. 

Can. 44. Prebendaries, at large, ſhall not be abſent. 
from their cures above a month in the year; and reſiden- 
tiaries ſhall divide the year among them, and when their 
reſidence is vver, ſhall repair to their benefices. 
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12. Can. 24. In all cathedral and collegiate churches, Adminittration 
the holy communion ſhall be adminiſtred. ypon principal of the holy com- 


feaſt days, ſometimes by the biſhop (if he be preſent), and 


ſometimes by the dean, and at ſome times by a canon or 


prebendary ; the principal miniſter uſing a decent cope, 


and being aſſiſted with the goſpeller and epiſtler agreeably, 
according to the advertiſements publiſhed in the ſeventh 


year of queen Elizabeth (hereafter following). The ſaid 
communion to be adminiſtred at ſuch times, and with 
ſuch limitation, as is ſpecified in the book of common 

rayer. Provided that no ſuch limitation by any con- 
ſtruction ſhall be allowed of, but that all deans, wardens, 
maſters, or heads of cathedra] and collegiate churches, pre- 
bendaries, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion 


four times yearly at the leaſt, 


munion there. 


13. Can. 43. The dean maſter warden or chief go- Fables 


vernor, prebendaries and canons in every cathedral and 


_ collegiate church, ſhall preach there in their own perſons, 


ſo often as they are bound by law ſtatute ordinance or 
cuſtom; and if they be ſick, or lawfully abſent, they ſhall 
ſubſtitute ſuch licenſed preachers to ſupply their turns, as 
by the biſhop ſhall be thought meet to preach in cathedral 
churches. And if any otherwiſe neglect or omit to ſup- 
ply his courſe, the offender ſhall be puniſhed by the bi- 
ſhop, or by him or them to whom the juriſdiction of that 
church appertaineth, * to the in of the of- 
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C0 


tiaries of any cathedtal or collegiate church, ſhall ſuffer 


LeQure:s, 


Habits to be 
worn there, 


no ſtranger to, preach unto the people in their! churches, 
except they . allowed by the archbiſhop of the province, 
or by the bifl op of the ſame dioceſe, or by either of the 
univerſities, And if any in his ſermon ſhall publiſh any 
doctrine either ſtrange, or diſagreeing from the word of 
God, or from any ot the thirty nine articles, or from the 
book of common prayer; the dean or the reſidents ſhall 
by their letters, ſubſcribed with ſome of their hands that 
heard him, ſo ſoon as may. be, give notice of the ſame to 
the biſhop of the dioceſe, that he may determine the mat- 
ter, aud take ſuch order therein as he fhall think conve- 
nient. 
14. By the 138 14 C. 2. c. 4. A en being cheſen 
in a cathedral or cellegigie church, need not ta read the common 
rayer, ai ether pet ſens admitted to eccleſſaſtical offices; but it 
Gall be ſufficient openly to declare bis afſent and ae to all 
9 85 therein contained, ſ. 20. 
The advertiſements publiſhed in the ſeventh year 


of fro EliZabeth, and referred to in Can, 24. aforego- 


ing, are as follows: Item, In the miniſtration of the holy 


communion in cathedral and collegiate churches, _ the 


principal. mibiſter ſhall uſe a cope, with goſpeller and 
epiſtler agrecably; and at all other prayers to be faid at 
the communion. table, to uſe no copes but ſurplices. 
Item, Phat the dean and piebendaries wear a ſurplice, 
with a filk hood, in the quite; and when they preach in 
the cathedral or collegiate church, to wear a hood. 

And at the end of the ſervice book in the ſecond year 
of Edward the fixth, it is ordered, that in all cathedral 


_ churches, the archdeacons, deans, and prebendaries, be» 


Viſitation- there» 


fo. 


Ornaments to go 
co the ſucc. lot. 


PF 
/ 


ing graduates, may uſe in the quite, beſide their ſur- 
plices, ſuch hoods as pertaineth to their ſeveral degrees, 
Which they have taken in 07 univerlicy within this 
realm. 

16. Churches co/lrgiate and e, were always viſita- 
ble by the biſhop of the dioceſe; if no ſpecial exemption 
was made by the founder thereof. Hughes, c. 28. 


And the vilitation of - cathetral. churches doth belong g 


unto the metropolitan of the province; and 4a the king, 
when the archbi ſbopr] ck is vacant. IA. 

17. The fee of a biſhop is intitled to the ornaments of 
the chapel at his death. This was declared in the biſhop 
of Carliſte's cate, 21 Ed. 3. and is pleaded by lord Coke 
in the caſe of Corven and Pym, as good law; that al- 

though 


Cathedꝛals. 


though other chattels belong to the executors. of the de- 


ceaſed, and ſhall not go in ſucceſſion, yet the ornaments 
of a chapel of a preceding biſhop, are Wy in tare rok 
Gi 19 te * | 


18. Cobcerning the cathedral ee of ha NEW: Cathedrals of the 
foundation, ic is enacted by the 31 H. 8. c. 9. that the new foundauon, 


king ſhall have power to declare and nominate by letters patents 


- or other writing under the great ſeal, fuch number of w/haps,. 


fuch number of cities (ſees for biſhops), cathedral churches, and 
dioceſes, by metes and bounds, as fhall appertain ; and (out 
of the revenues of the diflolved monaſteries) to endow them, 
with- ſuch poſſi ont, after fuch manner and condition, as he 
ſpall think negeifa! ry ard. convenient. | 
Andi it appears by a ſcheme for new cathedrals and bi- 
ſhopricks, under the hand of king Hen. 8. that his defion 
was, to erect many more ( purſuant to the powers given dy 
this act) than were erected. 1 Burnet. 262. 
y the charters of foundation of the new cathedral and 
llegiate churches erected by the ſaid king, it is order- 
ed that they ſhould be ruled and governed by {tatures to 
be ſpecified in certain indentures then after to be made 
by him: which ſtatutes were. accordingly made and de- 
| livered to the ſaid churches, but not indented, Where 
upon the act of the 1 Mar. 27 3. c. 9. aſſerting the ſaid 
ſtatutes to be therefore void, gave power to the ſaid queen, 
to ordain ſuch ſtatutes and ordinances for the ſame, as 
ſhould ſeem good. unto her: but ſhe died, before m uch 
was done. Aſcerwards the ſame power was given to 
queen Elizabeth, by the 1 El. c. 22. during her life; 
who gave power to the eccleſiaſtical commiſſioners to pre- 
| Pare new ſtatutes for the ſame, which accordingly were 
prepared. and finiſhed in the month of July 1572, ready, 
for the royal confirmation; but this (for what reaſon, 
8 by what accident, appears not) was never obtained. 
bf. 181. : 
70 by the 6 An. c. 21. in order to ſettle the diſputes 
which had ariſen concerning the validity of {uch ſtatutes, 
it is enacted, that in all cathedral and collegiate churches 
Founded by king Henry the eighth, ſuch Aatules us have been 
uſually. received and practiſed in the givernment of the 
fame reſpect vely. ſince the. reſtoration of * Charles the fecond, 
and ta the abſervance whereof the deans and prebendaries and 
other members of the ſaid churches from the ſaid time have 
uſed ta be ſugorn at their inſtialments or admiſjis ans, ſhall be 
2294 and valid, and be token and adjudged to be the Heat uſes 
of the ſaid courches reſpectively : neverineieſs fo fur fei e, 
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as the | ſame or any of ibem are in nd manner repugnant to er 


| Inconſiſtent with the conſtitution of the church of England as the 
fame is noio by: law eſtabliſhed,” or the laws of | the land. 


Which act, together with the caſes that have happened 


thereupon, kalleth in more properly under 1 title Deans 
[WY and 8 82 | | 


* 


Cathedzaticum. 


One TH EDRATICUM hath been treated of under 


the title next J.nfgregoing. 


* 


Caveat. 


Caveat is a caution entred in the wpititdel court, ta 
| A ſtop probates, adminiſtrations, licences, diſpenſa- 
tions, faculties, inſtitutions, and ſuch like, from being 
granted wichout the knowledge of the party chat en- 
ters it, | 

And a caveat is of ſuch validity by the canon law, that 
if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void: 17 ar. 145, 6. 
1 Lev. 157. Owen. 50. 'f 


But not ſo by the common law. For by the common, 


law, an admiſſion, inſtitution, probate, adminiſtration, 
or the like, contrary to a caveat entred, ſhall ſtand good; 
in the eye of which law, the caveat is ſaid to be only a 

caution for the information of the court (like a caveat 


entred in chancery againſt the paſſing of a patent, or in 


the common pleas againſt the levying of a fine); but that 
it doth. not preſerve the right untouched, ſo as to null all 


_ ſubſequent proceedings, becauſe it doth. hot come from 
any ſuperior; nor hath it ever been determined," that a 


bilbop became a diſturber, by giving inſtitution without 
regard to a caveat ; on the contrary, it was ſaid by Coke 
and Doderidge, in the caſe of Hutchins and Glover, H. 
14 Fa. that they have nothing to do with a caveat in the 


common law. Gibf. . 2 Bac. Abr. 2 Hon Par. 


143, 6. 
Es Ceſlion, 
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Chantellors, xk. 
1. HE word chancellor is not mentioned in the com- Chancellor, 
miſſion, and but rarely in our ancient records; 
but ſeemeth to have grown into uſe in imitation of the like 
title in the ſtate; inaſmuch as the proper office of a chan- 
cellor as ſuch, was, to be keeper of the ſeals of the arch- 
— biſhop or biſhop, as appears from divers entries in the re- 
giſtry of the archbiſhops of Canterbury. Gi. 986. 
2. This office (as it is now underftood) includeth in it Official principal 
two other offices, wich are diſtinguiſhed in the commiſ- and vicar gene- 
ſion by the titles of official principal and wicar general, 


Jer 


ta The proped work of an official is, to hear cauſes between 
. party and party, concerning wills, legacies, marriages, 
ng and the like, which are matters of temporal cognizance, 
"=; but have been granted to the eccleſiaſtical courts by the 
f conceſſions of princes. The proper work of a vicar ge- 
lat neral is, the exerciſe and adminiſtration of juriſdiction 
ed purely ſpiritual, by the authority and under the direction 
6. of the biſhop, as viſitation, correction of manners, grant- 
| ing inſtitutians, and the like, with a general inſpection 

Sn of men and things, in order to the preſerving of diſcipline 
n, and good government in the church. G1 Introd. 22. 
d; Gibſon's Tratts 108. F 1 
0 And although theſe two offices have been ordinarily 
* ranted together; yet we find in the acts and records of . 
bh. the ſeveral ſees frequent appointments of vicars general 
15 ſeparately, upon occaſional abſences of the archbiſhops 
* _— or biſhops. Gibſon's Trafts 110. . 5 : 
8 | For the vicar general was an officer occaſionally con- 
4 ſtituted, when the biſhop was called out of the dioceſe, 
as by foreign embaſſies, or attendances in parliament, or 
be other affairs whether publick or private; and being the 
E. . repreſentative of the biſhop for that time, his commiſſion 
ke contained in it all that power and juriſdiction which {til} 
— reſted in the biſhop notwithſtanding the appointment of 


| an ofiicial, that is, the whole adminiſtration except the 
n. 5 Op ; | n hearing 


— 


Chancelloꝛe, &c. 


hearing of cauſes in the conſiſtory court. . Iutrod. 
23. 

And Dr Gibſon takes occaſion to with, that theſe 
offices might be kept ſeparate itil! ; the office of Log ge- 
neral to be veſted in the hands of ſome grave and prudent 
clergyman, uſually reſident within the dioceſe; and that 


of official, (as being converiant about temporal matters) 


in the hands of a man. We {killed in the civil lau. 


Gib/. 990. 
3. Commiſſary i is he that 18 fimited by the biſhop to 


ſome certain place of the dioceſe, to aſſiſt him; and in 


moſt caſes hath the authority, of official principal and 


vicar general within, his limits, Terms of. the haz. Tit. 


Comaullary.. 4.11. 338. 
The chancellor is not cahband þ to o any place of the dio- 


ceſe, nor limited to ſome certain cauſes only of juriſdic- 
tion; but every Where throughout the whole dioceſe he 
fupplies the biſhop's abſence, in all matters and cauſes 


gegcleſaſlical within his diogeſe. But the authority of 


Atchdeacon' 
official. 


Qualification, 


.commillaries, as it is reſtrained to teme certain place of 
the diocele, ſo i is it alſo reftrained. to ſome certain cauſes 
of, juriſdiction, limited untg them by the diſhops : for 
which. reaſon, the law calls them aicelis, fargna, as re- 
- ſtrained cuidare fore, only. of the disse. God. RH. 
4. And what is. ſaid, of .commiſlaries-may. be alſo ap- 
plied to the officials of ſuch archdeacons as have a con- 
current ju: ri ſdiction with their biſhop. Gibſ Trads 114. 
5. By Can. 127. No may; ſhall be admitted a chan- 
cellor, commillary, or official, to exerciſe any eccleſia- 
ſtical jur iſdiction, except he be of the full age of fix and 
twenty years at the leaſt, and one that. is learned i in the 
civil and ecclefiaſtical 3 and is at the leaſt a maſter 
of arts, or batchelor of law, and is regſonably well prac- 
tiſed in the courſe thereof, as likewiſe well affected and 
zvalouſiy bent to religion, touching whole. life and man- 
£15,400 evil example is had, and except before he enter 
into or execute any ſuch ofice, he“ hall take the oath of 
the kjng's ſupremacy. in the preſence. of the biſhop, or 
in the open court, and ſhall lubſoribe to che thirty nine 
articles, and ſhall 10 ſwear that, he will to the uttermoſt 
of his uaderftanding deal uprightily, aud juſtly in bis 
office, without . reſpect of favour or reward, z the ſaid, 
72275 and nien to be cet by a regiſter then 
reſent, 
And they are alſo to take the. o oath as at ihe ſe Mons, as 
ther per {vns. en tor b. 1 a 
An 
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In the ſecond year of king Charles the firſt, Dr Sutton, 


chancellor of Gſouceſter, was ſued before the high com- 


miſſioners, for that he being a divine, and. having never 


been brought up in the ſcience of the civil or canon laws, 
nor having any underftandipg therein, took upon him the 
office of chancellor, contrary to the canons and conſtitu- 
tions of the church. Whereupon he prayed a prohibi- 
tion in the common pleas, ſuggeſting that he had a free- 


hold in the chancellorſhip, and ought to enjoy the ſame 


for life: but the court would not grant the prohibition ; 
becauſe it belonged to the ſpiritual courts to examine the 
abilities of ſpiritual- officers; and fo, tho' a lay perſon 

ains a freehold by his admiſſion to a beneſice, yet he may 
be ſued in the ſpiritual court, and deprived for that cauſe, 


Gibſ. 987. 


But of later days, when Dr Tones, chancellor of Lan- 
daff, was libelled againſt for ignorance, prohibition was 
prayed, and alſo obtained upon this foot of freehold ; 
and when conſultation was: prayed, as in a caſe of mere 
eccleſiaſtical cognizance, and the prayer was ſupported by 
the precedent of Dr Sutton, the court inclined againſt it, 
and denied Sutton's caſe to be law. Gi. 987. 4 Mad. 


31. 
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6. 3 the nature and extent of the power of ſuriſdigion, 


chancellors, as that name is underſtood at preſent, bilhop 
Stillingfleet ſaith as follows: 
There is a difference in law and reaſon, between an 


ordinary power depending on an ancient preſcription and 
compoſition (as it is in ſeveral places in the deans and 
chapters within their precincts), and an ordinary power 


in a ſubſtitute, as a chancellor or vicar general. For al- 
tho? ſuch an officer hath the ſame court with the biſhop, 
ſo that the legal acts of court are the 'biſhop's acts by 
whoſe authority he fits there, ſo that no appeal lies from 


the bilhop's officer to the biſhop himſelf, but to the ſupe- 


rior; and altho' a commiſſary be allowed to have the 
power of the ordinary in teſtamentary cauſes, which were 
not originally of eccleſiaſtical juriſdiction : yet in acts 
which are of ſpiritual and voluntary jurifdiction, the caſe 
is otherwiſe, For-the biſhop, by appointing a chancel- 
lor, doth not diveſt himſelf of his own ordinary power ; 
but he. may delegate ſome parts of it by commiſſion to 
others, which goes no farther than is expreſſed in it. For 
it is a very great miſtake in any to think, that ſuch who 


act by a delegated power, can have any more power than . 


18 giyen to them, where a ſpecial commUlyon is required 
for 


Thats de. 
for the exerciſe of it, For by the general commiſſion no 
other authority paſſeth, but that of hearing cauſes : but 
all acts of voluntary juriſdiction. require a ſpecial com- 
million, which the biſhop may reftrain as he ſees cauſe. 
For, as Lindwood faith, nothing paſſes by virtue, of the 
office but the hearing of cauſes; ſo that other acts depend 
Upon the biſhop's particular grant for that purpaſe. And 
the law no where determines the bounds of a chancel- 
Jor's power as to ſuch acts; nor can it be ſuppoſed ſo to 
do, fince it is but a delegated power, and it is in the 
right of him that deputes to circumfcribe and limit it. 
Neither can ufe or cuſtom inlarge ſuch a power, which 


depends upon another's will. And however by modern 


practice the patents for ſuch places have paſſed for the life 
of the perſon to whom they were firſt granted; yet it 
was not ſo by the ancient eccleſiaſtical law of England. 
For Lindwood affirms, that à grant of juriſdiction ceaſeth 
by the death of him who gave it; or otherwiſe it could 
never paſs into the dean and chapter ſede vacante, or to the 
guardian of the fpiritualtics, And he gives a good reafon 
for it, that the biſhop may not have an official againſt his. 
will, perhaps diſagreeable to him. It is true, that by the 
Fatute of the 37 H. 8. c. 17. mere doctors of laws are 
made capable of exerciſing all manner of eccleſiaſtical ju- 
rifdiction; but it doth not afign the extent of their ju- 
riſdiction, but leaves it to the biſhops themſelves, from 
whom their authority is derived.“ And the law ſtill dif- 
tinguifheth between ordinary and delegated power; for 
the former ſuppoſeth a perſon to act in his ewn right, and 
not by a deputation, which no chancellor or official doth 
pretend unto. 1 Sill. 330. NE I F 

Note, veluntary jurifdiction 1s exerciſed in matters which 
require no judicial procceding, as in granting probate of 
wills, letters of adminiftration, ſequefiration of vacant 
benefices, inſtitution, ahd ſuch like; cantentious juriſdic- 
tion ſe, where there is an action or judicial proceſs, and 

N | > 

eween patty and party. Ay!. Parerg. 318. 

And the diftinftion which biſhop Stillingfleet here 
laveth down, between contentious and voluntary jurifdic- 
tion, as the one is ſuppoſed to be conveyed to the official, 

and the other to remain in the biſhop, is ſupported, as to 

the contentious juritdict on, by the books of common law; 
witch afirm, that a biſnop may well ſue for a penſion or 

other right before his on Chancellor; and ſay, that the 

archbiſfop having confficurce an oitcral principal (as ahe 

| dean 


confifteth in the hearing and determining of cauſes be- 
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| archbiſhop of the province. G1b/..926 


dean of the arches) to receive appeals, cannot afterwards 


come into that court, and execute the office himſelf, Add 
to this, what is generally ſaid, that if a biſhop doth not 


conſtitute a chancellor, he may be obliged to do it by the 


1 * + "op 


But as to the other branch, to wit, voluntary juriſdic- 


o 


tion, as viſitation, inſtitution, licences, and the like; all 
this doth remain in the archbiſhop or biſhop, notwith- 
ſtanding the general grant of all and all manner of juriſ- 
diction to the, official. And therefore in our ancient ec- 
cleſiaſtical records, we find ſpecial commiſſions to hear 
and determine matters found and detected in the viſitation, 
granted by the viſitors to ſuch perſons whoſe zeal and in- 
tegrity they could confide in, for the effectual proſecution 
of the crimes and vices detected. In like manner infti- 
tutions, licences, and the like, can belong to chancellots 
no otherwiſe, than as the right of granting is conveyed 
to them diſtinctly and in expreſs terms: And all that is 
here ſaid of chancellors, holds equally, in the caſe of com- 
miſſaries and officials, according to the reſpective powers 
delegated to them, Eibſ. 87. 1 
Unger the appellation of delegated juriſdiction, in a 
large ſenſe, may be comprehended the jurildiftion of arch= 
deacons, who exerciſe ſuch branches of epiſcopal, power 
(in ſubordination to the biſhops) as have been ariciently 
aſſigned to them, eſpecially the holding of viſitations: and 
of deans, deans and chapters, and prebendaries, who exer- 
ciſe epiſcopal juriſdiction. of all kinds, independent from 
the biſhops, tha' no juriſdiction at all could accrue, to 
them. otherwiſe than by grant from the biſhops, or by the 


arbitrary and overruling power of the popes. Both of 


theſe, however originally delegated, have long obtained 
the ſtyle of ordinary juriſdiction, as belonging of courſe 


and without any expreſs commiltion, to the ſeveral offices 
beforementioned,. Gibſ. Introd. 22. 5 | 


But the power which we properly call delegated, is the 
power of chancellors, commiſtaries, and officials ; which 


they exerciſe by expreſs commiſſion from the reſpective - 


ordinaries, to whoſe ſtations or offices ſuch powers are 
annexed. 7d. | 
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7. As the biſhop may bound commiſſions in point of Continuance, 


power, ſo he may alſo bound them in point of duration. 
The commiſſion of official, for hearing of cauſes, is the 
only one which the biſhop is pretended to be under an 
obligation to grant, and he (as official) hath leſs ſhare 


than any other in the ſpiritual adminiſtration z and yet 


W254 even 
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even in this the rule of the law i is, that the power of off 
cials ceaſeth, not only by revocation, but by the death of 
him who deputed them. And the reaſdn given for it is, 
that otherwiſe upon the death of the biſhop the guardian 
of the ſpiritualties (and the ſame holds good of the ſuc- 


S448 <3 


ceſſors Frogs 5 — have an e 1 851 intailed 


all Kinds ee amel to N after ai conſecra- 

e ; and thoſe grants uſu- 
ally either to continue during pleaſure in expreſs words, 
or without any mention of the continuance for life or 
other term, and ſo equally revocable at the pleafure of 
the biſhop. The ſame ſeemeth to have continued, at leaſt 
the common ſtyle, for ſome years in the reign of queen 
Elizabeth; and in the next reign we find it a queſtion in 


the caſe of the prebend of Harcherley, whether any. con- 


firmation could bind the ſucceſſor ; and tho' in the caſe of 
Dr Barker, in the twenty-firſt year of king James, the 


court were of opinion, that the biſhop had no right to 


take from him his office of commiſſary and vicar ge- 
neral, Which was granted for life, it is to-be obſerved, 
that that grant had been made by deed from the biſhop 
himſelf, who therefore was bound by his own act, and 
could not undo it at pleaſure; but in the next Feigh, 
3 Cha. in Sutton's caſe, it is mentioned apain as a doubt- 
ful point, whether the grant of the predeceſſor, ( howeyer 
confirmed) could bind the ſucceſſor.” Gibſ. Introd. 25. 
And it ſhould ſeem that the grantees themſelves doubt- 
ed their title for life, in the known way f commiſſions, 
according to the eccleſiaſtical method; and therefore for 
greater ſecurity (no, doubt by the advice of common law- 


pers) they obtained the offices by way of letters patents, 


with the habendum and other attendants on temporal 
grants; in which, way they {ti]! continue. And it is now 
taken for clear law, in the caſe of biſhops and other or- 
dinaries, that the grant of an office for life by the prede- 
ceffor, whether judicial or miniſterial, if it be confirmed 


| by the dean and chapter, 1s binding to the ſucceſſor, But 
it is to be remembered, that this is an allowance, and not 
4 command; the Few declares ſuch grants good when 


made, but doth not direct them to be made; in this the 
biſhop is at his own liberty as much as ever, no reſtraint 


3 being lai® upon bim by any law of this realm. 


Id. 
The 
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Chanteitoꝛs, &c. 


The ſame holds much mere ſtrongly, in the caſe of. 


rants for more lives, and grants in reverſion, In favour 
of a grant for one Jife, it Way be alledged that the grantee, 


under the 'uncertainty of the life of the grantor, would 


have no encouragement to ſequeſter himſelf from all other 


* buſinels, and turn his thoaghts wholly to the execurion 


of that office; and that by "the time he hath attained a 
competent knowledge of perfons and things relating to it, 
he may be removed : 


It is true, the temporal courts. do ſo far reſttain ſuch 


grants, as to declare them void, unleſs warranted by pre- 
cedenits before the 1 Elix. in the caſe of biſhops, and be- 


fore the 13 Eliz. in the caſe of others (in which years the 
two ſtatutes were made againſt the laying theſe and the 
like unreaſonable burdens upon ſucceſſors) ; and they al- 
ſo do declare them void, unleſs they be granted freely and 
without reward, and unleſs the-granteg (ſuppoſing him of 
full age) appear to have ſufficient knowledge. for the 
work. But they have allowed them to be good, upon the 
foundation of precedents ſubſeguent to the I EA. on pre- 
ſumption that there might be precedents. before; and they 
have alſo allowed grants to minors to be e on pre- 
ſumption that in due time they will-qualify themſelves for 


the offices, and that until ſuch time as they ſhall come of 


age 22 855 apply e the en by ene Gn * 
26. : | 


Chantry. 


HANTRY, cantaria, was commonly alittle chapel, 


or particular altar, in ſome cathedral or parochia 


church; endowed with lands or revenues, for: the main- 


tenance of à prieſt, to pray for the ſouls of the ſounder 
and his friends. 

A man might make a chantry by licence of the king, 
without the ordinary; for the ordinary hath IE to 
do therewith, 

The main uſe and intent inf theſe chantries was, for 


prayers for fouls. departed, on a ſuppoſition of purgatory, 


and of being releaſed from thence by maſles ſatisfactory: 


And * for ſuch ſouls was the general matter of all 


obits, 


but theſe cannot be pleaded in fa- 
your of grants for more lives, and grants in reverſioon 


— 


Private chapels. 


* 
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Chantry. 


Gbit anniverſaries, and the like, ien were but ſeveral 
forms of prayer for ſouls. God. 329. 

"Theſe — were dies by che fatute of the I 
25 6. 6. 14. | 
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| E1 HO nest in Bngliſh the vidammciation of 
the initial letters of this word, as we have done 
th many other like inſtances z' for it is evidently the ſame 
with the Latin word capella? the Daniſh word is kapet, 


the Belgic capelle, the Spaniſn capilla. But from whence 


they have their derivation, ſeemeth not to have been ſa- 
tisfactorily accounted” for. Perhaps the ſame may be a 
diminutive of the word cpa, which hath been adopted to 
ſignify one of the prieſts veſtments, ſo called (faith Lind- 
wood) & cupiendo, from its containing or covering the 
whole back and ſhoulders. For chapels at firſt were only 
tents or tabernacles, ſometimes called field churches, be- 


— 


ing nothing more than a covering from the inclemency of 


the ſeaſons. Aud the metaphor is transferred with our 


Engliſh word cope, which is uſed tp denominate the ſame 
veſtment, and fignifieth alſo a cnopy or other vaulted 
covering. So coppe denoteth the found top of a hill. So 
we ſay the cape of a wall; thi "cape of a coat; cape, 2 
promontory, or other extremit f; cap, a nen for the 
head; and other ſuch like. 
2. Private chapels are ſuch as noblemen and other re- 
ligious and worthy perſons have at their own private 


charge, built in or near their own houſes, for them and 


their families to perform religious duties in. Theſe pri- 
vate chapels and their ornaments are maintained at thoſe 
perſons charge to whom they belong; and chaplains pro- 
vided for them by themſelves, with honourable penfions : 
and theſe anciently were all conſecrated by the biſhop of 
the dioceſe, and ought to be fo ſtill. Degge, P. 1. c. 12. 


Straford. We do decree, that" wheſorver againſt the pro- 


hibition of the canons ſhall celebrate maſs in oratories, chapels, 


houſes, or other places not conſecrated, without having obtained 


the licence of the dioceſan, ſhall be ſuſpended from the celebra- 
tion of divine ſervice for ag i of a month. And all licences 
granted by the biſbops, for telebrating maſs in places not conſe- 


erated, other than to noblemen or other great men af the realm, 
Au at a confiderable diſtauce from the church, or notoriouſly 
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deal or infirm; ſhall be void. Nevertheleſs the heads; gover- 


nors, and canons of cathedral churches," and others of the clergy, 
may celebrate maſs in their oratories of ancient erection, as bath 


been accuſtomed. Moreover, the prieſts who ſhall celebrate maſs 


in oratories or chapels built by the kings or queens of England, 
or their children, ſhall not incur ſuch-pain, Lind. 233, 


In vratories] An oratory differs from a church: for ina 


church there is appointed a certain endowment for the 


miniſter and others; but an oratory is that which is not 
built for ſaying maſs, nor ende med; but nne for 


prayer. Lind. 233. 


Or other Pew]. As ſuppoſe, it in a tent, or in the open 
airs) Lind. 233». W 


Without having obtained the licence gr the dioceſan] 8 


| oratoty any one may build, without the conſent of the 


biſhop; ; but without the licence of the biſhop, divine ſer- 
vice may not 'be performed there. And this licence he 
ſhall not grant, for divine ſervice there to be performed, 
upon the greater feſtivals. ' Lind. 233. 


Abundance of ſuch licences, both before and ſinee the 


reformation, remain in our eccleſiaſtical records; not on- 
ly for prayers, and ſermons, but in ſome inftances for 


facraments alſo. But'the law is (as Lindwood hath it in 
bis gleſs on the ſaid canon) that ſuch licence be granted 
ſparingly. And theſe reſtrictions were laid on private 


oratories, out of a juſt regard to places of publick wor- 
thip; that while the laws of the church provided for great 
infirmities, or great diſtance, ſuch indulgence might not 
be abuſed to an unneceſſary neglect of publick or paro- 


| chial communion. Gib 212. 


Andi in the faid oratories, a bell might not be put up. 


without the biſhop's authority. Lind. 233. 


At 4 conſiderable diſſance] As ſuppoſe, a mile or more; 


and in ſuch caſe, and not otherwiſe (ſaith Lindwood), 


the biſhop ought to permit ſervice to > be performed there. 
Lind. a | | 


By the 2 & 3 Bd. 6. c. 1. |. 1. and 1 El. . 
Open prayer in and throughout thoſe acts, is explained 
thereby to be, that prayer Which is for others to come 
unto or bear, either in common churches, or Pprivace 
chapels or oratories. 


By the 23 El. c. 1. Every perſon which uſually on the 
ſunday ſhall have in his houfe divine ſervice which is eſta- 
WOE. . 1 | bliſhed. 
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Free chapels, 


bliſhed by the law of this realm, and be thereat himſelf 
uſually preſent, and ſhall not obſtinately refuſe to come 
to church; and ſhall alſo four times in the year at leaſt 


de preſent at the divine ſervice in the church of the pariſh 


where he ſhall be reſident, or in ſome other common 
church or chapel of eaſe; ſhall not incur the penalty of 
20 J. a month limited by the ſaid act, for not repairing to 


*ehurch, . 6 


6 By Can. 71. No miniſter ſhall preach or adminiſter the 
holy communion in any private houſe, except it be in times 


of neceſſity, when any being either ſo impotent as he can- 


not go to the church, or very dangerouſly ſick, are deſirous 
to be partakers of the holy ſacrament ; upon pain of ſuſ- 


penſion for the firſt offence, and excommunication for the 
ſecond. | Provided, that houſes are here reputed for pri- 
vate houſes, wherein are no chapels dedicated and allowed 
by the eccleſiaſtical laws of this realm, And provided al- 
fo, under the pain before expreſſed, that no chaplains do 
preach or adminiſter. the communion in any other places, 


but in the chapels of the ſaid houſes ; and that alſo they 


do the ſame very ſeldom upon. ſundays and holidays: ſo 


that both the lords and maſters of the ſaid houſes, and 


their families, ſhall at other times reſort to their own pa- 
tiſh churches, and there receive the holy communion at 


© the leaſt once every year. 


3. The diſtinction of free chapels, is grounded on their 
freedom or exemption from all ordinary juriſdiction. 


* 


Sir Simon Degge ſays, it is agreed on all hands, that 


the king may erect a free chapel, and exempt it from the 
juriſdiction of the ordinary, or may licenſe a ſubject ſo to 
do. Degge P. 1. c. 12; 7 C 

And Dr Godolphin ſays, the king may licenſe a ſubje& 


to found a chapel, and by his charter exempt it from the 


viſitation of the ordinary. God. 145. 2 
But Dr Gibſon obſerves nevertheleſs, that no inſtances 
are produced in confirmation hereof ; it is true, he fays, 
that many free chapels have been in the hands of ſubjects; 
but it doth not therefore follow, that thoſe were not ori- 
ginally of royal foundation. Gibſ. 211. EE ERR 
By a conſtitution of archbiſhop Stratford, as before 
mentioned, mini//ers which officiate in oratories or chapels 
erected by the kings or queens of England, er their children, 
Hall not need to have the licence of the ordinar . 


Or 


— * 


/ 
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Or their children] Which word children extendeth not 
further than to grand children; after theſe, they are call- 
eee, hogs 

All free chapels, together with the chantries, were 
ven to the king in the firſt, year of king Edward the 
xth: except ſome few that are excepted in the acts of 
parliament by which they were given; or ſuch as are 


ſounded by the king, or his licence, ſince the diſſolution. 


Degge P. 1. c. 12. 


© 5 #. * 


And the king himſeſf viſits. his free chapels and bos. bi- 
tals, and not the ordinary: which office of viſitation is 
executed for tlie king, by the lord high chancellor. God. 
eee. | 


IIs. 325 holes © | #4 0 Tow 
Free chapels may continue ſuch, in point of exemption 
from ordinary viſitation; tho' the head or members do re- 
ceive inſtitation from the ordinary. G. 2117. 
In ſhort, the ſum of all is this : Free chapels (fays the 


learned and accurate biſhop Tanner) were places of reli- 


gious worſhip, exempt from all ordinary juriſdiction, fave 
only, that the incumbents, were generally inſtituted by the 
biſhop, and inducted by the archdeacon of the place. 
Moſt of theſe chapels were built upon the manors and an- 


cient demeſnes of the crown, whilſt in the king's hands, 


For the uſe of himſelf and retinue when he came to reſide 
there. And when the crown. parted with thoſe eſtates, 
the chapels went along with them, and retained their firſt 
freedom; but ſome lords having had free chapels in ma- 
nors that do not appear to have been ancient demeſne of 
the crown, ſuch ate thought to have been built and pri- 


vileged by grants from the crown, Tanner”s Natit. Monaft. 
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4. Of chapels ſubject to a mother church, ſome are Chapels of eaſe 


Gib. 209. 


A chapel merely of eaſe, is that which was not allowed 
a font at its inſtitution, and which is uſed only for the 
[eaſe of the | pariſhioners in prayers and preaching (ſacra- 
ments and burials being received and performed at the 
mother cþurch,) and commonly where the curate is re- 


movable at the pleaſure of the parochial miniſter ; accord- 


ing to what Lindwood faith, where the miniſter of the 


wother church hath the cure of them both, yet he exer- 


Ciſeth the cure there by a vicar not perpetual, but tempo- 


rary, and removable at pleaſure : tho' in this caſe, Lind- 
wood obſerves elſewhere, that there may be in other re- 
ſpets the rights of a parochial chapel by cuſtom, But 
; I where 


merely chapels of eaſe, others chapels of eaſe and parochial. 3 mother 
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Their endow- 
ment and de- 
peu dence. 


I 


Chapel. 


| where 4 2 chapel is inſtituted, tho” with parochial. rights, 


there is ufually (if not always) a reſervation, of repairing 
to the mother church, on a certain day or days, in order 


to preſerve the fabordivactbe. Gibſ. 209. * 


A parochial chapel is that which hath” the parochial 
Fights of chriſtning and burying ; and this differeth in no- 
thing from a church, but in the want of a rectory and 
endowment, Degge P. 1. c. 12. N 

For the privileges of adminiſtring the Gicramandl (eſpe. 
cially that of baptiſm) and the office of burial, are the proper 
rites and juriſdiction that make*it no longer a depending 


chapel of eaſe, but a ſeparate parochial chapel. For the 


liberties of baptiſm and ſepulture, are the true diſtin 
parochial rites. And if any new oratory bath acquired 
and enjoyed this immunity, then it differeth not from a 
pariſh church, but (ſays Mr Selden) may be ſtiled capella 
parochialis. And ill the year 1300, in all trials of the 
tights of, particular churches, if it could be proved that 
any chapel had a cuſtom for free baptiſm and burial, ſuch 
place was adjudged to be a parochial church. ' Hence at 
the firſt erection of theſe chapels, while they were deſign- 
ed to continue in ſubjection to the mother church, expreſs 
care was taken at the ordination of them, that thers ſhould 


be no allowance of font or bells, 'or any thing that might 


be to the prejudice of the old church, And when any 


ſubordinate chapel did aſſume the liberty of burial, it was 


always judged an ufurpation upon the rights of the mother 
church, to which the dead bodies of all inhabitants ought 
to be duly brought, and there alone interred, - And if any 


doubt aroſe, whether a village were within the bounds of 
.. ſuch a pariſh ; no argument could more directly prove the 
- affirmative, than evidence given, that the inhabitants of 


that village did bury their dead in the churchyard of the 


ſaid parity. Ken. Par. Ant. 590, 591. 

5. When by long ufe and cuſtom ' parochial bounds 
became fixed and fettled, many of the pariſhes were ſtill 
ſo large, that ſome of the remote hamlets: found it very 
inconvenient to be at fo great a diſtance from the church; 


and therefore for the relief and eaſe of ſuch inhabitants, 


this new method was practiſed of building private oratories 
or Chapels in any ſuch remote hamlet, in which a capel- 
lane was ſometimes endowed by the lord of the manor, 
or ſome other benefactor, but generally maintained by a 
ſtipend from the pariſh prieſt, to whom all the Es and 


"dues were intirely preſerved. Ken. Par. Ant. 58 7 


But in order to authoriſe the erecting of a chapel of eaſe, 


the _ conſent of the dioceſan, the patron, and the in- 
cumbent 


of tithes or any other rights, by giving or allotting any 
| 7 | 


4 Chapel. 3 
cumbent (if the church was full) were [and as it ſeem- 
eth ſtill are] all required. Ken, Par. Ant. 585, 586. 


By à conftitution of Othobon : ben a private perſon _ 
defireth to have a chapel of his own, and the biſhop for juſt 
. cauſe hath granted the ſame, the ſaid biſhop hath always pro- 


vided, that this be done 'without prejudice to the right of any 


other ; agreeably whereunto we do injoin, that the chaplains 
miniſtring in ſuch chapels, which baue been granted ſaving the 
right of the mother church, ſhall render to the rector of the ſaid 
church all oblatians and other things, which, if the ſaid chap- 
lains did not receive them, ought to accrue to the ſaid mother 
church ; and if any fhail neglect or refuſe ſo to de, be ſhall in- 


cur the pain of ſuſpenſion until he ſhall 46h" Athon. 112. 

But this is to be underſtood, unleſs a ſpecial privilege, 
or ancient cuſtom do allow the contrary ; or unleſs by 
compoſition with the rector of the mother church, he do 
retain yearly the fruits ariſing within the chapelry, paying 
for the ſame n in certain to the ſaid rector. 
Athon. 112. 

For a chapel.may vreſeribe for tithes againſt the mother 
church. Thus in' the caſe of Sayer and Bland (4 Leon. 
24.) when the parſon libelled for tithes againſt an inhabi- 
tant of a hamlet where was a chapel of eaſe, and it was 
ſhewed on the other ſide, that time out of mind the ſaid 
hamlet had found a clerk to do divine ſervice in the ſaid 
chapel with part of their tithes, and (what was an uſual 


_ compoſition upon the erection of a chapel) paid a certain 


ſum of money to the pariſon and his . predeceſſors for all 
tithes ; the preſcription was held to be good, and a pro- 
bibition was granted.  Gibſ. 209. 

And at the conſecration of a chapel, there was often 
ſome fixed endowment given to it, for its more light and 
eaſy dependence on the mother church: in ſome places 


being endowed with lands or tithes, and in ſome places | 


by voluntary contributions. Degge P. 1. c. 12. 
Vet nevertheleſs, at the firſt there were very many ſigns 
of the dependence of chapels on the mother church ; of 


Which the prime and moſt effectual was the payment pf 


tithes and offerings and all profits whatſoever to the in- 
cumbent of the mother church. And therefore when ſuch 
chapels were firſt allowed, a particular reſerve was always 
made, that ſuch a new. foundation ſhould be no. prejudice 
to the pariſh prieſt and church.. The conſtitutions of 
Egbert archbiſhop of York in the year 750, do take care 
that churches of ancient inſtitution ſhould not be deprived 
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part to new oratories. The ſame was alſo provided in a 


council under king Ethelred, by the advice of his two 
 archbiſhops Alpheg and Wulſtan. Which conſtitution 
is alſo found in an elder council of 'Mentz; and in the 
imperial capitularies. And by the laws of king Edgar 
made about the year 970, it was ordained, that every 
man ſhould pay his tithes to the caldan mynſtre, to the elder” 
or mother church: Only if a thain or lord ſhould have 
within his own' fee a church with a burial place (that is, 


a parochial chapel,) he might give a third part of his 


tithes to it; but if it had no privilege of burial (that is, 
if it were a bare appendant chapel,) then the law was, to 


maintain the prieſt out of his nine parts, that is, purely 
at his own charge, without laying any part of the burden 
on the prieſt of the pariſh church. Ken. Par. Ant. 594. 
Another mark of dependence on the mother church 
was this: The inhabitants of the village which was thus 
accommodated with a chapel, were upon ſome feſtivals to 
repair to the mother church, as an expreſſion of duty and 
obedience to it. This practice was enjoined by the 41ſt 
canon of the council of Agatha, and recommended by a 
decree of Gratian, and obtained as a cuſtom in this king- 
dom, Yea, when chapels were firſt allowed to our col- 
Jeges in Oxford, it was generally provided, that ſuch li- 
berty ſhould be no prejudice to the pariſh church; and 
that the ſcholars of every ſuch houſe ' ſhould frequent the 
faid parochial church in the, greater ſolemnities of the 
rear, Which cuſtom doth geil prevail at Lincoln col- 
* where the rector and fellows on Michaelmaſs day 
go in their reſpective habits to the church of St Michael, 
and on the day of all- ſaints to the church of All- hallows. 
Ken. Par Ant. 595. N . 
Nor did the inhabitants of any village fo privileged 
with a chapel barely vifit the mother church, and join in 


the divine ſervice ; but as a farther ſign of ſubjection, 


they made their oblations, and paid fome accuſtomed dues 
at thoſe folemn ſeaſons. This was ſometimes done upon 


every one of the three greater feſtivals of chriſtmaſs, eaſter, 


and whitfunday. Sometimes thoſe offerings were made 
only on the day of the dedication” of the mother church. 
At. other times and places, theſe folemn oblations were 
made- only at whitſuntide, and this chiefly in cathedral 
and conventual churches, where, among all pariſh church- 
es that were appropriated to them, or of their patronage, 
the prieſts and people came in ſolemn proceſiohgwithin 
the week of pentecoſt, and brought their uſual offerings. 
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be bound by an oath of due reverence and obedience to 
the rector or vicar of the mother church. This act of 


ſubmiſſion is injoined by a conſtitution of archbiſhop ' * 


Winchelſea. And the oath was this: That to the paro- 
chial church and tbe rector and uicar of it, they would do no 
manner of hurt or prejudice in their oblations, portions, and all 
accuſtomed dues ; but as much as lay in their power, would de- 
fend and ſecure them in all reſpefts : that they would by no 
means raiſe, uphold, ar any way abet any grudges, quarrels, 


difference, or contention, between the ſaid rector or vicar and 


his pariſbianers; but as far as in them lay, would promote and 
maintain peace and charity between them, And it was or- 
dained, that all ſtipendiary prieſts and capellanes ſhould 
make ſuch oath before the rector or vicar or their deputy, 
on the firſt ſunday or feſtival after their admiſſion ; and 


ſhould not preſume to celebrate divine ſervice before ſuch 


oath was actually taken (at leaſt if the rector or vicar did 
inſiſt upon it), on penalty of incurring irregularity, and 


- ſuch ather puniſhments as the canons did infli& on all 


that violated the conſtitutions of holy church. And if 
the ſaid capellanes, after ſuch oath taken, ſhould be con- 


| vided of the breach of it, or if ſuſpected, ſhould not be 


able to purge themſelves, that then they ſhould be turned 


out and proceeded againſt as 2 perſons. And if 


any capellane renounced this obedience, and preſumed to 
act in contempt of the mother church and the incumbent 


of it; a judicial proceſs was formed againſt him, of which 
the iſſue was to eject and ſuſpend him, Ken. Par. Ant. 
599» Soo. 
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And Dr Kennet ſays, this canon remaineth fill in its 
full force. Ken. Par. Ant. 601. E 8 
And Mr Johnſon faith accordingly, that they who 


officiate in any chapel of eaſe, do to this day ſwear obe- 


dience to the incumbent of the mother church. Fohnſ. 
The inhabitants of a precinct where there is a chapel, 
tho? it is a parochial chapel, and tho' they do repair that 
chapel, are nevertheleſs of common right contributory to 
the repairs of the mother church. If they have ſeats at 


the mother church, to go thither when they pleaſe, or 
receive ſ\$raments or ſacramentals, or marry, chriften, 


or bury at it, there can be no pretence for a diſcharge. 
Nor can any thing ſupport that plea, but that they have 
time out of mind been diſcharged (which alſo is doubted 
whether it be of itſelf a full diſcharge) ; or that in con- 


ſideration thereof, they have paid ſo much to the repair 


of the church, or the wall of the churchyard, or the keep- 


ing of a bel], or the like compoſitions (which are clearly 


3 diſcharge). Gib. 197. 

Dr Godolphin ſays, it is contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church ; Tor it may 


be that the church, being built with ſtone, may not need 


any reparation within the memory of man ; and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 


diſcharge ſhewed. God. 153. 


If the chapel” be three miles diſtant from the mother 
church, and the inhabitants Who have uſed to come to 


the chapel, have uſed always to repair the chapel, and 
there marry and bury, and have never within ſixty years 


been charged to repair the mother church; yet this is nat 
any cauſe to have a prohibition : but they ought to ſhew 
in the ſpiritual court their exemption, if they have any, 
upon the endowment, 2 Rols Abr. 290. 

But if the inhabitants of a chapelry preſcribe to be diſ- 
charged time out of mind of the reparation of the mother 


church, and they are ſued for the reparation of the mother 
church, a prohibition lieth upon this ſurmiſe. 2 Roll's 


Abr. 290. | 
T. 1 V. Ball and Croſs. The inhabitants of a chapel 


_ within, a pariſh, were proſecuted in the eccleſiaſtica 
court, for not paying towards the repairs of the pariſh 
church; and the caſe was, thoſe of the chapelry never 


had contributed, but always buried at the mother church, 
till about Henry the cighth's time the biſhop was pre- 
| | 127. vale 


Irre 


- I” IF w — 


dice thereof, Gib. 209. | | 


e 5 r 


/ 


R 
valled on to confecrate them a burial place, in conſidera- 
tion of which they agreed to pay towards the repair of the 
mother church. All which appeared upon the libel. And 
it was held by Holt chief juſtice; that thoſe of a chapelry fide! ng 
may preſcribe to be exempt from repairing the mother 
church, as where it buries and chriftens within it ſelf, 
and hath never contributed to the mother church ; for in 
that caſe it ſhall be intended co-eval, and not a latter 
erection in eaſe of thoſe of the chapelry : but here it ap- 
pears, that the chapel could be only an erection in eaſe 
and favour of them of the chapelry; for they of the cha- 
pefry buried at the mother church till Henry the eighth's 
time, and then undertook to contribute to the repairs of 
the mother church. 1 Salt. 164, 165. And altho' at 
the firſt ſight, this may ſeem ſomewhat' hard, yet it hath 
this good foundation of reaſon ; that all chapels, and all 
diſcharges from attending divine 'ſervice at the mother 
church, were originally matters of grace and favour ;; and 
the eaſe and convenience of particular inhabitants, ought 
not to be purchaſed with inconvenience and damage to the 
mother church ; in whoſe right it was ſpecially provided 
on thoſe occaſions, that nothing ſhould be done in preju- 


F 3 


6. The repairs of a chapel are to be made, by rates on How to be re- 
the landholders within the chapelry, in the ſame manner, Paued. 
as the repairs of a church; and ſuch rates are to be in- 
forced by eccleſiaſtical authority. Gibſ. 209. Re 
And there ſhall be the like appeals to the ordinary for 
unequal aſſeſſments. But all this muſt be intended of 
ancient chapels, and where this courſe hath been uſed ; 
for if there be land given for the repair of them, or any 
land or eftate charged by preſcription to the repairs of 
them, then the cuſtom ' muſt be obſerved. Degge Pr 1. 
4. I'2, 
The cure of chapels of eaſe, in many places, is to How to be ſep- 
be performed by thoſe that haye the cure of ſouls in the plied. 
pariſh, - Degge P. 1. c. 12. p 
And in ſuch caſe, the incumbent of the mother church 
being bound to find a chaplain there, may himſelf ſerve 
in the chapel, as well as his curate or chaplain. Wat. 


l 
* 
I 
N 

's 

by 

"bd 

C 3 
= 
p * 0 ql 
| 1 

4 

T7 
"LS 

* 

EL 

7 

: 


13 
" 
© 
1 
$ - 

"7 
i 


o 
” 
"1 
i. 
Ts 
bo 
2 
. 
9 
9 
ES 
* 
* 
* 4 
4 9 
"A 
17 
98 
* 
49 
'S 
X 
N. 
1 
» 4 
* 
. 
"i 


— ag 
RISEN AL 
8 


8 7 
2 8 
n 
LE. 
N 
"8-7 ons 
LAS 


— « Bl ute 2» a2; 
Es Tn NS cn 


c. 32. 

155 57 agreement (of the biſhop, patron, and incumbent) 
the inhabitants may have a right to elect and nominate a 
capellane, Otherwiſe, the ancient cuſtom was, that he 
was either arbitrarily appointed by the vicar; or by him 


nomigated to the rector and conyent, whoſe approbation 
| om e 8 did 
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- 


Government 
thereof, 


Church or cha- 
pel, how to be 
tried, 


did admit him; or was a by. the * (as 
founders and patrons) to the vicar, and by him preſented 


to the ordinary: for cuſtom herein was different: ſome- 
times a capellane was to be preſeated by the patron of the | 


church to the vicar, and by him to the archdeacan, who 
was then obli to admit him; at other times the lord 
of the manor did preſent a fit perſon to the appropriators, 
vrho without delay were to give admiſſion to the perſon ſo 
preſentad. Ken. Par. Aut. 589. 
8. Chapels of eaſe have 12 like officers for the moſt 
N as churches have, Air only in name. Degge 
1. C. 12. | 
1 And are in like manner viſitable by the ordinary, Degge 
1. g. 13. 
9. It is ſaid by Rolle, that if the queſtion be in the 
eourt chriſtian, whether a church be a pariſh church, 
or only a chapel of eaſe, a prohibition lieth. 2 Ralls 


A. 291. 
7 | And Dr Watſen ſaith, if the defendant in a quare im- 
pedit ſhall plead that the ſame is a chapel and no church; 


this matter ſhall be tried by the ad and not by the 
biſhop. V 4 / 64. 23. 

But Dr Gibſen ſaith, that a chapel or no > chapel ought 
to be tried by the ſpiritual judge : for a wary is ſpiritual, 
as well as a church; and when two ſpiritual things are to 
be tried, no prohibition ſhall be granted ; - in like manner, 
as it goeth not, when a modus is pleaded, in a diſpute 
between two ſpiritual perſons, 8 wit, the rector and vicar, 
about tithes, Gif. 210. 

But be fays, if a queſtion is depending as to the limits 
thereof, whether a chapel of caſe or a pariſh church, or 
Whether a chapel of eaſe or a parochial chapel; the lame 
hall be tried, as to the limits, in the en court. 


Gibſe. 213. 
ue the queſtian s, whether it were a church, or 


chapel belonging to the mother church, the iſſue was, 
0 


whether it had a font and burying place; for if it had the 
adminiſtration of ſacraments and ſepulture, it was Judged 
in law a church. 2 nfl. 363. 

Ik a perſon be patron of a chapel that hath 3 
right, and doth preſent thereto by the name of a church, 
and the preſentees have been received thereto, as to a 


church; it is no longer a chapel but a church: and if a 


diſturbance happen upon any avoidance thereof, the whe 
fron may have his quare impedit as to a chured, 


6.23: 2 ft, 368. But 


„e ” {fol 6 


TP 


> Chapel, 


But on the contrary, a preſentation to a church by the 
name of a chapel, will not make it ceaſe to be-a church; 
for the caſe was, that in the time of Hen. 3. there were 


two rectories, A and B, and the patron of A purchaſed _ 


the rectory of B. After which, conſtantly, preſentations 
were to the church of 4 with the chapel of B. And it 
was reſolved, that altho' the patrons of A. ever after the 


_ ſaid purchaſe, had preſented ouly unto the ſaid church of 


A with- the chapel of &; yet B notwithſtanding remained 
in right a church, and us, freehold of it in ſuſpence. 


Mat. c. 23. Sav. 17, 18. 


The gartitnla⸗ Auth 8 3 appointments 
relating to miniſters officiating in Ty are wanted of 
under the title CUrates. 


82 45 See Deans and Chapters. 


8 


* We 3 


Charitable uſes. 


ncerning lands given in mortmain to earieable uſes, 
ſee title oztmain. 


By the 43 El. c. 4. Whereas divers lands, tonements; ind; 
annuities, profits, hereditaments, goods, chattels, money, and 
flocks of money, have been heretofore g1ven limited appointed and 

gned, as weil by the queen's majeſly and her progenitors, as by 
F ndry other well diſpojed perſons ; ſome for relief of aged, im- 
potent, and poor people; ſome for maintenance of fick and maimed 
foldiers and mariners, ſchools of learning, free ſchools and ſcho- 
lars in univerſities ; ſome for repair of bridges, ports, havens, 
caufways, churches, ſea banks, and highways ; fome for edu- 
cation and preferment of orphans'; fome for or towards relief), 


| fack, or maintenance for houſes + correction; | ſome for mar- 
p 


riages of poor maids ; ſome for fupportation aid and help of 
young tradeſmen, handicraftmen, and perfons decayed, and 
other for relief or redemption of priſeners or captives; and for 
aid or eaſe WO poor inhabitants concerning payments of fife 
teens, ſetting out of” feldiers, and other taxes; which never- 
thele/s have not been employed according to the charitable intent 
of the givers and ſounders thereof, by reaſon of fraud, breaches 
of truſt, and negligence in thoſe that ſhould pay, deliver, and 


employ the Pr For remedy whereof, it is enacted, — 4 
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ts any of the colleges of 


4 


1 Charitable uſes. 
Hall be lawful for the lord chancellor or keeper of the great ſeal 
of England, and for the chancellor of the dutchy of Lancafter 
for lands within the county palatine of Lancaſter, from time 
to time to award commiſſions to the biſhop of every ſeveral 
dioceſe reſpettively and his chancellor (in'caſe there ſhall be any 
biſh1p of that dioteſe at the time of awarding the commiſſim) 
and other perſons of good and found behaviour; authorizing 
them thereby, or any four or more of them, to inquire as well 
by the oaths of twelve lawful men or more of the county, as by 
all other good and lawful ways and means, of all and ſingular 
ſuch gifts limitations aſſignments and appointments aforeſaid, 


and of the abuſes, breaches of truſts, negligences, miſemploy- 


ments, not employing, concealing, defrauding,” miſconverting, 
or miſgovernment, of any lands tenements rents annuities profits 
hereditaments goods chattels money or flocks of money, heretofore 
given limited appointed or aſſigned, or which br, r ſhall be 
given limited appointed or aſſigned, to or for any the charitable 
and godly uſes before rehearſed. Aud after, the ſaid commiſ- 
ſioners, or any four or more of them (upon calling the parties 


intereſted in any ſuch lands tenements rents annuities profits 
hereditaments goods chattels money and flacks of money) fhall 


make inquiry by the oaths of twelve men or more of the ſaid 
county (whereunto the ſaid parties intereſſed may have their 
lawful challenges); and upon ſuch inquiry, having, and ex- 
amining there, ſet down ſuch orders judgments and decrees, 
es the ſaid lands tenements rents annuities profits goods chattels 
money and flocks of money may be duly and faithfully employed, 


to and for ſuch of the charitable uſes and intents before rehearſed 


reſpeFively, for which they were given. Which orders, judg- 


ments and decrees, not being contrary to the orders /latutes or 


decrees of the donors or founders, ſhall ſtand firm and good, and 
be executed accordingly ; until the ſame ſhall be undone or altered 
by the lord chancellor or lord keeper or chancellor of the county 
palatine of Lancaſter reſpectively, upon complaint by any party 
grieved to be made unto them. 1. 1. 5 
Provided, that this ſball not extend to any lands tenements 
rents annuities profits goods chattels money or for of money, 
given or which ſhall be given to any college, hall, or houſe of 
learning within the 1 rn of Oxford or Cambridge ; or 
eſtminſter, Eaton, er Wincheſter ; 
or to any. catbedral or collegiate church; or to any city or town 
corporate, or to any the lands or tenements given ta the uſes 
aforeſaid within any ſuch city or town corporate, where there 
is a ſpecial governor or governors appointed to govern or dire 
the ſame; or to any college, hoſpital, or free-ſchaol, which have 
ſpecial viſitors governers or over ſeers appointed by their founders, 


1. 2, 3. 
Previded 


ff 


— 
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Charitable uſes. _ 
Provided alſo, that this ſhall not be prejudicial to the juriſ- 
diftion or power of the ordinary; but that he may lawfully in 


every caſe execute and perform the ſame, as tho this act had nat 
been made. ſ. 4 0 ; 


Provided alſo, that no perſon who ſhall have any of the ſaid 
lands tenements rents annuities profits hereditaments goods chat- 
telt money or flocks of money in his hands or poſſeſſion, or ſhall 
pretend any title thereunto, ſhall be named a commiſſioner or a 
juror for any the cauſes aforeſaid, or being named ſhall execute 
or ſerve in the ſame. ſ. 5 | | 

And provided alſo, that na perſon who ſhall purchaſe or ob- 
tain, upon valuable conſideration of meney or land, any e/tate or 
intereſt in any lands tenements rents annuities hereditaments 
goods or chattels appointed to any the charitable uſes above- 
mentioned, without fraud or covin, having no notice of the ſame 
charitable uſe, ſhall be impeached by any decrees or orders of 
the commiſſioners abovementioned, for or concerning the ſame his 
eflate or intereſt; and yet nevertheleſs, the ſaid commiſſtaners 
or any four of them ſhall and may make decrees and orders for 
recompence to be made by any perſon, who being put in truſt, or 
having notice of the charitable uſes abovementioned, ſhall break 
the fame truſt, or defraud the ſame uſes, by any conveyance gift 


grant leaſe demiſe releaſe or converſion, and againſt his heirs 


executors or adminiſtrators or any of them, having aſſets in law 
or equity, ſo far as the ſame aſſets will extend. ſ. 6. 
Mts always, that this act ſhall not extend to give power 
er authority to the commiſſioners, to make any orders judgments 
or . decrees concerning any manors lands tenements or other 
hereditaments aſſured or come unto the queen, or to king Henry 
the eighth, king Edward the ſixth, or queen Mary, by act of 
parliament, ſurrender, exchange, relinquiſhment, eſcheat, at- 
tainder, conveyance, or otherwiſe ; and yet nevertheleſs, if any 
ſuch manors lands tenements or hereditaments, or any eflate rent 
or profit out of the ſame, have been appointed to any of the 
charitable uſes before expreſſed, at any time ſince the beginning 
of her majeſly's reign, that then the ſaid commiſſioners or any 


four or more of them may make orders judgments and decrees 


concerning the ſame, according to the purport and meaning of 
this act as before is mentioned, the ſaid laſi mentioncd proviſo 
notwithſtanding. ſ. 7 | | | 
And all orders judgments and decrees of the ſaid commiſſioners 
er of any four or more of them ſhall be certified under their ſeals 


into the court of the chancery of England, or the court of the 


chancery within the county palatine of Lancaſter reſpedtively, 
within ſuch convent-nt time as ſhall be limited in the jaid com- 
miſſion And the ſaid lord chancellor or lord keeper, and the 
8 | {aid 
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Charitable uſes. 

faid chancellor of the dutchy, ſhall: take ſuch order for the 

due execution thereof, as to them ſball ſeem fit and convenient. 

„„ 555. IF Co Bag * N 
Ant if after any ſuch certificate made, any perſon: ſhall find 

himſelf grirved with any of the ſaid orders judgments or de- 

erees ; he may complain to the ſaid lord chancellor or lord k 

or chancellor of the dutchy reſpectively, for redreſs therein: 

who may upon ſuch complaint, by ſuch courſe as to their wiſ- 


dams ſhall ſeem mezteft, the circumflances of the caſe confi- 


dered, proceed to the examination, hearing, and determining 


therrof'; and upon hearing thereof, may annul, diminiſh, alter, 


vr enlarge the faid orders judgments and decrees, as to them 


Full be thought to fland with equity and good conſcience, accord- 
ing to the true intent and meaning of the donors and founders 
thereof; and tax and award good coſts of ſuit, by their diſere- 
tions, againſt ſuch perſons as they ſhall find to complain unto 
them without juſt and ſufficient cauſe, of the ſaid orders judg- 
ments and decrees. ſ. 10. | F 

8. 1. Some for relief &c.] Money was given to main- 
tain a preaching miniſter : this is not a charitable uſe 
Named in the dee Vet by the lord keeper and two 
Judges it was decreed to be 0 and the uſe a charitable 
uſe within the equity of the ſtatute ; and the executor 
was ordered accordingly to pay the money for the main- 
tenance of it. Duke's Char. U/. 82. TB ok | 


Schools of learning] A ſchool, unleſs it be a free ſchool, 


is not a charity within the proviſion of this act; and con- 


ſequently, the inhabitants have not a right to ſue in the 
name of the attorney general. 2 Vern. 387. Vin. Tit. 
Charit. uſes. | „ : | 


To the biſhap of every ſeveral diaceſe reſpectiueiy] It was 
reſolved 1 85 LE Anderſon, 
and Coke attorney ago that the ſee being full at the 
time of ſealing the commiſſion, if the biſhop is not named 
commiſſioner, the commiſſion is void; but if he be named, 


it is not requiſite that he be preſent at the execution, for 
that none is of the quorum ; but any four or more may 


exccute the ſame, without the preſence of the biſhop or 
his chancellor. Duke 62, 63. 1% 


In cafe there ſhall be any biſbop] It was reſolved in the laſt 


mentioned caſe, that if the ſee of the biſhop be void at 


the ſealing of the commiſſion, then the biſhop need not 


to be named a commiſſioner, neither his chancellor. Or if 


the biſhop be named a commiſſioner, and die before the 
No | Certificate 


Charitable uſes. 
certificate returned; this doth not avoid the commiſſion, 
but the other commiſſioners may proceed. Duke 63. 


. T | | TY > 
As well by the oaths of twelve lawful men or more of the 


county] Thatlis, (as was reſolved in the cafe of the ſchool 
of Rugby,) of that county where the lands do lie, and not 
where the charity ought to be employed, in caſe the 
counties are different. But ſive years after, to wit, in 
the 9 C. 1. it was further reſolved, in the caſe of Eaſt 
Grinfted, that if a rent be granted out of lands in ſeveral 
counties, for maintenance of charitable uſes in one county; 
the commiſſioners in that county where the charitable uſe 
is to be performed, may make a decree to charge the lands 


in other counties with an equal contribution to the pay- 


ment of the ſaid rent, and that there need not ſeveral in- 
quiſitions in each county, for that the rent is an intire 
grant, by the deed or will. Duke 64. 80, 3 


As by all other goed. and lawful ways and means] Such 
are, former inquiſitions, witneſſes, rentals, accounts, 
eſtreats, and the like, and alſo their own proper know- 
ledge : by which means they may ſupply the defects of 


the inquiſition, in matters of particularity and circum- 


ftances. Duke 150. 


* 


Of all and ſingular ſuch gifts, limitations, aſſienments, and 


appointments] It hath been often reſolved, that this ſtatute 


doth ſupply all the defects of aſſurances, where the donor. 
is of a capacity to diſpoſe, and hath ſuch an eſtate as is 


any way diſpoſeable by him ; as if a copyholder diſpoſeth 
of copyhold lands to a charitable uſe without a ſurrender, 
or tenants in tail convey lands to a charitable uſe without 
a fine, or if a reverſion be granted without attornment or 
inrollment, or if in the deed by which the charitable uſes 
were firſt created and raiſed there be miſnamings ; in theſe, 


and other like caſes, the defects are ſupplied by this ſta- 


tute, becauſe the donor had a diſpofing power of the eſtate, 
and theſe are good limitations and appointments within 
the preſent ſtature. Duke 84, 85. 

Thus lands were given to the churchwardens of a pariſh, 
to a charitable uſe ; tho' the deviſe was void in law, yet 
decreed good in chancery, by the words limited and ap- 
pointed within the ſtature. Dute 115. 

But a parol deviſe to a charity out of lands, being de- 
fective as a will, cannot be ſupported as an appointment; 
becauſe being defeCtive as a will, which was the manner 
of conveyance the teſtator intended to paſs it by, it can 

5 have 
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Charitable ules- 


have ho effect as an appointment, which he did not intend: 
and of this opinion the lord chancellor ſeemed to be, and 


decreed accordingly in the principal caſe, Prec. Ch. 391. 


' Upon calling the parties intere/led] It was reſolved. in the. 
faid caſe of Eat Grinſted, that 'tho' the commiſioners 
make a decree: without giving ſuch notice to the parties, 
it is good.; and if the parties upon their appeal do take 
exception that they had not any notice, ſuch defect ſhall. 


not avoid the decree, unleſs they ſhew (to the ſatisfat- 


tion of the lord chancellor) that thereby they really loſt 
the benefit of exception to ſome commiſſioner, or chal- 
lenge to ſome juror; the intent of ſuch notice being, 
that they may make their lawful 3 and chal- 


gen. Duke 121. 


8. 2,3 Which have 1555 51% In the al of Mor. 


peth in e in the 5 Cha. 1. and after that, 
in the caſe. of Sutton Colfield, in the county of Marwict, 
in the 11 Cha. 1. it was reſolved, that the meaning, of 
tnis clauſe is, where the land is given to perſons in truſt 


to perform a charitable uſe, and the donor hath appointed 


ſpecial viſitors to ſee that the truſtees: perform the uſe ac- 


cording to his intent; in which caſe, if the truſtees de- 


fraud the truſt, the commiſſioners cannot meddle, but the 


-. Viſitors ate to perform it. But where the vifitors are 


trüſtees alſo, there the commiſſioners may, by their de- 
cree, reform the abuſe of the charity; for otherwiſe, fuch 


breach of truſt would eſcape unpunithed, unleſs in chan 


cery or in parliament; which would be a tedious add 


e ſuit for poor perſons. Duke 68, 69. _ 


= £2" 


8. 10. Hearing and determining thereof] It was reſolved 
in the 2 Cha. 1. that ſuch determination once made, may 


not be re-examined upon a bill of review, as is uſual in 
other caſes in chancery; but that here the decree is con- 
oluſive, becauſe it takes its authority by the act of par- 
liameat, which mentions but one examination ; and it is 
not like the caſe, where the chancellor makes a decree * 
his ordinary authority. Cre. Car. 40. 

But in the year 1643, it was reſolved by . 
and king's council, aſſiſtants in the houſe of pcers, that 
in ſuch caſe the party grieved may petition the king 
in parliament, and have his complaint examined there; 
and ſo the decree may be confirmed, altered, or annulled; 
and then be final. All which was "nally done, in the 
foreſaid year, and F to the foreſaid reſolution, on 

8 oecaſion 


* 


Cöpharttabie ue. 
deeaſion of à deeree of the lord keeper Coventry, in the 
caſe of Ee Ham in Eee. Duke 62. 


According to the true intent and meaning of the donors and 
founders] E. 10 G. 2. Attorney General and Stephens. The 


caſe' was, Dr Ratcliffe, the late phyſician, by will de- 
viſed 3ool a year to two perſons, to be choſen by the 


_ archbiſhop of Canterbury and certain other truſtees, out 
of Uniyerſity college in Oxford; which ſum he ordered 
to be paid to them for ten years for their maintenance, 


five years whereof they were to ſpend in England, in the 
ſtudy of phyſick, and the other five abroad. The de- 
fendant was one ſo choſen, and ſtudied here according to 
the directions of the will, and for that time he received 


his five years ſalary; but afterwards did not go abroad, 


on account of his ill ſtate of health; and thereupon in 
the year 1730 reſigned to the truſtees, who accepted his 
reſignation, and choſe another in his room; and in the 
year 1735 the preſent information was exhibited againſt 
the defendant, that he might account for the hve years 


 falary by him thus received. For the defendant it was 


argued, that in a late Caſe which came before the houſe 
of lords, between Gaudy and Artis, upon an appeal, 
their lordſhips were of opinion that the word maintenance 


included education; and therefore, tho' that word was 
uſed in the preſent will, education muſt be intended by it. 


as implied; and when the defendant had ſpent half of his 
time in his education here in England, and was prevent- 


. ed by ill health from going abroad, and thereupon had re- 


ſigned, and his reſignation had been accepted, and an- 
other choſen in his ſtead, it was ſubmitted that the preſent 
bill muſt be thought an unreaſonable one. And the lord 


chancellor was of that opinion, and diſmiſſed the infor- 


mation. 2 Fur. Hecl. 157. „ 
Cos... against ſucb perſons as they ſhall find to com- 
plain without juſt cauſe] But this order being giren and 
limited by act of parliament, no coſts (if the order judg- 
ment or decree be annulled diminiſhed or enlarged) ought 


to be given by the lord chancellor to the party complain- 


N 2 108. 712: FO „„ 
Hut in the caſe of the corporation of Barford againſt 


Lenthall and others, May 9, 1743; the lord chancellor 


— Hardwicke, on conſideration of precedents, allowed: coſts 


to the exceptants upon thoſe exceptions. in which they 
had prevailed, and to the reſpondents upon the exceptions 


in which the reſpondents had prevailed ; and this, be 
- faid, the courts of equity had 9 done, not from any 


Yer. I. authority, 
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authority, but from conſcience and 10 | diſcretion, as 


to the ſatisfaftion on one fide or other on account of vexa- 
tion, 2 Athyns, 552. 
But there is no power to the commiſſioners to award 


| colts : As in the caſe of Humphrey Marton, eſquire, againſt. 


Charles and others in behalf of the poor of J/arcup and 
Bletarn in the county of /Ye/tmorland, H. 25 C. 2. There 
being an annuity of 3], 6s. 6d. iſfuing out of a cloſe called 
Meadow Pawes in Kirkby Thore in the faid county, to ſeve- 
ral charitable. uſes, which cloſe was purchaſed by the faid 
Humphrey Wharton; ; the commiſſioners for charitable 
uſes decreed, that the. ſaid Humphrey ſhould pay the ar- 
rears of the faid charity, and alſo 61. 13s. ; cofts. Hum- 
phrey excepted to the money for colts, as not within the 
power of the commiſſioners to decree. . And by the lord 
chancellor the ſaid decree, as to fo much thereof as con- 
cerued the laid coſts, was reverſed.” Cba. Ca. Finch. 81. 


Charity briefs. See Bilefs. 08 


Charles the firſt his martyrdom. See Holidays. 
Charles the ſecond's reſtoration, _ See e 


Cheßible. See Caſttla.. 
a on ns 0s Church. 
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, this ſhall wel!" appear, ſbe ſhall be cut open, if it be 


believed that the child is living, but let them tate care i at the 


Woman mouth be kept open. Lind. 307 

That is, with a piece of wood, or key, or 41 other 
thing, ſo that the air may enter, "that the child be not 
ſuffocated for want of reſpiration. Lind. 307. 


4. Edmund. Women ſhall be often admaniſhed, t och a 


their children cautiorfly, and not lay the children cloſe to them 
in the night, that they be not overlaid : and that they leave them 
not alone by the water fide. Lind. 307-- 

3. Rubrick before the office for the hurching of wo- 


men. The woman, at the uſual time after her delivery, hall 
come into the church decently apparelled, and there . ſhall Aneel 
| down in ſeme convenient place, as hath been neces, or * 


the crdinary ſball direct. 
Decently apparelled] In the reign f. king james the 


_ firſt, an order was made by the chancellor of Norwich, 
; that every woman who came to be churched, ſhould come 


covered 


1 8 


* 


1h. 


. 


+ K 


Child-btrth.” | 297 


covered with a white veil : a woman refuſing to conform, 
was excommunicated for contempt, and prayed a pro- 


hibition; alledging, that ſuch. order was not warranted” 


any cuſtom or canon of the church of England. The 
judges deſired the opinion of the archbiſhop of Canter- 
bury 3 who convened divers biſhops: to conſult there- 
upon: and they certifying, that it was the ancient uſage 
of the chufch of England, for women who came to be 
churched wanne weil, a ann was denied. Palm. 


2 

"FR Rubriek at hi end of the office for churching of | 
women. Jh woman that cometh to give her thanks, muſt 
offer arcuftomed offerings; and if there; be a communron, it 15 
convenient that ſhe receive the holy communion. 

Accuſtomed offerings] E. 2 G. 2. Naylor and Scott. In 

a prohibition granted to ſtay a ſuit in the ſpiritual court 
dy the vicar of Wakefield, grounded upon à cuſtom for 


a due for churching of women, which was alledged to 


be this; viz. that every inhabitant keeping an houſe and 
having a family, in Wakefield in Vorkſhire, and having 
a child or children born in that pariſh, at the time of 
churching the mother of the child, or at the uſual time 


after her delivery when ſhe. ſhould. be churched, ha -- 
iſh 


time out of mind paid 10 d. to the vicar of that pari 
for or in reſpect of fuch ehurching, or at the uſual 
e when the mother of fuch child ſhould be church- 
Iſlue was taken upon the cuſtom, and a verdict 
—_ found for the defendagt, that there was ſuch u 
cuſtom. And upon motion of the plaintiff in arreſt of 
judgment, to prevent the granting a conſultation, the court 
Lag of opinion that it was a void cuſtom (firſt, becauſe 
it was not alledged what was the uſual time the women 
were to be churched, and therefore uncertain; ſecondly, 


becauſe it was unreaſonable; becauſe it obliged the huſ- 


band to pay, if the woman was not churched at all, or if 
ſhe went out of the parith, or died, before the time of 


churching) judgment was arreſted. L. Raym. 1558. 
Which caſe, by the author “of a book called Jura Fe- 


clefiaftica, is thus reported more at large: A libel' was 
in the conſiſtory court of York, founded upon a cuſtom, 
that every one keeping houſe, and having children in the 
pariſh, ſhould pay 10d. a child to the parſon, at the time 


the wife is or ought · to be churched. The counſel appre- 


hended it to be an unreaſonable cuſtom, that the parſon » 


ſhould have money for doing of nothing, and ſo moved fer 
a prohibition ; for they ſaid the proper way was, if the wiſe 


would not be churched at the proper time, to force her to 
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it by eccleſiaſtical cenſures. Afterwards, the cuſtom be- 


ing denied, the ſame was tried on a prohibition, and a 


verdict: given for the cuſtom. Then it was moved in 
. arreſt of judgment; 1. That the cuſtom is unreaſonable 


in itſelf : And, 2. That it is uncertainly ſet forth. To 
the firit, it was anſwered, that religion requires a wo- 


man ſhou}d return thanks to God in a publick manner, 


for ſo great a deliverance; and therefore it is but fit that 
he who aſſiſts her in ſuch office ſhould have ſome requital. 
To the ſecond, it was ſaid, that there are other cafes 
where the temporal courts allow the eccleſiaſtical courts 


to ſet forth matters equally uncertain as in the prefent 


caſe, even upon libels on cuſtoms, - and have not granted 
prohibitions; as where a libel was upon a cuſtom, that 
the farmers. of ſuch a farm have always laid out 8 8. or 
thereabouts for cakes and ale in the perambulation, and 
yet held to be ſufficiently ſet forth; and beſides, it was 
ſaid, if the court was in doubt, whether the proceedings 
in the courts, below were uſually in ſo uncertain a man- 
ner, the proper method would be to write to them to cer - 
tify how their proceedings are there; to this purpoſe was 


cited the (aforeſaid) caſe, where a libel was for a woman 


not coming to be churched in a veil, whereupon a prohi- 
bition being moved for, the court wrote to the archbiſhop 
to certify how the canons in that caſe were, and he certi- 
hed the canon to require it. It was obſerved further, 
that tho? indeed the woman's fitneſs to be churched is un- 
known to the temporal gourts, yet to the eccleſiaſtical 


'courts it is well known, and therefore they might well 


have proceeded upon it below. The canon law. ſays, that 


a month is a reaſonable time for women's coming to be 


churched after their deliverance, unleſs in caſe of great 
weaknels ; and that ſtandard is the proper one to regulate 
this cuſtom by ; and therefore the court below ought to be 


allowed to go on in their proceedings. But by the court: 


We are not to conſider the methods by which: this fee 
may be aſcertained, but only that it is not certain as it 
ſtands upon the libel ; and therefore upon the libel we 


. ought not to ſuffer them to proceed. And they ſaid the 
- proper method in this caſe would have been, for the plain- 


riff ta ſet forth in the libel, the proper time when women 
uſually are fit to be churched, and then to have averred, 


that the defendant's wife was not churched within that 


time, And upon the whole matter judgment was arreſt- 


Chezcp'fropi. 


g? *T * 


. ſo on. Gil, 366. 


Chorepilcops. - oy 


| CH 2 R EPISCOPI, heal biſhops, in the ancient 
church, were perſons delegated. by the biſhop to ex- 
ns 9 juriſdiction, within certain diſtricts. 
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on RI $M E, was the holy oil, with which wells 

fore all infagts baptized were anointed :- This was 
made by the biſhops ; and, by a' conſtitution of archbi- 
oh en was to de renewed once every year, 8 ngy 
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oh RIS WY n the office of pipi FOR lies 
veſture which 5 prieſt did put upon the child; ſay 
ing, Take this White veſture for a token oF ' innoceney 3 3 
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| Cbriffning, See *Soptiſm. | 
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II. Conſecration and dedication churches. EE. 
I. Chaneel. | 

"IS. 

V. Church yard. 

VI.  Reparrs. | 

VII. Church Jeat, 


VIII. Goods 
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| Church. 


VIII. Goods and ornaments of the church. 
IX. Church rate. : . 
X. Churchesnot to be profaned.... 

XI. Church way. | a 


Ĩ. Founding of churches. * 


HE ancient Saxon word is cyrce, the Daniſh kircke, 
1 the Belgick kerche, the Cimbrick kirtia or kurk ; 


2 from the Greek word Kvgaxo, belonging to the - 


ord, or Kvgiov erg, the Lord's houſe : ſo that we have 
loſt the ancient pronunciation "of "the word (except in the 
northern parts of England, and in Scotland) by ſoftening 
the letters c or ch, as we have done in many caſes; which 
letters the ancient Greeks and Romans always pronounced 


hard as, the letter 4. 


Lord Coke ſays, by the common law and general cu- 
ſtom of the realm, it was lawful for biſhops earls and 
barons to build churches or chapels within their ſees ; and 
hereof king John informed pope Innocent the third (na- 


ming only, honoris bauſa, the biſhops and_ baronage of 


England, albeit this liberty extended to all), with re- 


queſt, that this liberty to the baronage might be con- 


firmed. To theſe letters the pope made this anſwer, 
uod enim de conſuetudine regni Anglorum procedere regia ſe- 


renitas per ſuas literas mtimavit, ut liceat tam epiſcopis, quam 


comitibus et baronibus, eccleſias in feodo ſuo fundare; laicis 
quidem principibus id licere nullatenus denegamus, dummodo dio- 
ceſani epiſcopi eis ſuſfragetur aſſenſus, gt per novam fiructu- 
ram veterum eccleſiarum juſtitia non lædatur. Whereas the 
baronage had abſolute liberty before, now the pope ad- 
deth the confent of the biſhop ; but that addition bound 
not, ſeeing it was againſt the liberty of the baronage war- 
ranted by the common law: and he ſays he would not 
have rehearſed this epiſtle, but that it is a proof what the 
general cuſtom of the realm was, concerning the build- 


- ing of churches, by the baronage of England, And al- 


beit they might build churches without the king's li- 
cence, yet could they not erect a ſpiritual politick body 
to continue in ſucceſſion, and capable of endowment, 
without the king's licence: but by the common law, 
before the ſtatutes of mortmain, they might have en- 
dowed this ſpiritual body once incorporated, perpetuis fu- 
turit temporibus, without any licence from the king or any 


other. 3 nfl. 201, 202, Which body, ſo incorporated, 
; NY wa 18 


Church. 
is not diſſolved, tho' the church is drowned, or other- 


wiſe deſtroyed; but, in that caſe, one may de preſented 
to the rectory, and ſhall be liahle to annuities and other 


charges: the church, in conſideration of law, being 
properly the cure of. fouls. and the right of tithes. Gibt. 


189. 
But Dr Gilſon obſerveth on the contrary, that no per- 


- ſon may erect a church, without the leave and confent of 


the biſhop. And this, he ſays, is agreeable tg the rules 
both of the civil and canon law, and was made an ex- 
preſs law of the church of England, many years before 
the reign of king John, viz. in the council of Weſtmin- 
ſter in the time of king Stephen. Nor could this right 
of the biſhop be defeated by the exemptions of religious 
perſons from epiſcopal juriſdiction ; who might not, un- 
der colour of ſuch exemptions, ere& churches in any 
part of their poſſeſſions not exempt, without leave from 
the biſhop; as we find it ſpecially adjudged, in the body 
of the canon law. And to this, the pope's anſwer to 
king John is exactly agreeable, Iaicis quidem principibus id 
Beer nullatenus denegamus, dummedo dioceſani epiſeopi "ers 
e abe, aſſenſus. And king John's letter doth not re- 
late to a right of erecting with or without licence; ſince 
the occaſion of it was, the building of a collegiate chapel 
by the archbiſhop, who.was his own i licence; "und the only 


objection was, that the building of it would be penn 
to the church of Canterbury. G15 188. 


But it is to be obſerved, that theſe two e ee 


not contradictory; for che one ſays only that by the 


civil and canon law it might not be done, and the other 
ſays that it might be done by the common law: altho' 
lord Coke produceth no inſtarices, before the reign of 
king John or after, of churches erected. without the li- 
cence of the dioceſan. And it ſeemeth to amount to the 
ſame thing, ſo long as the biſhop hath power (unto which 
lord Coke aſſenteth) after the church is erected to with- 
hold or deny the conſecration. 

And not only the biſhop, by cefiifing to conſecrate, 
may hinder the eftabliſhment of a new church or chapel 


in any pariſh ; but alſo any other perſon thinking him- 
ſelf injured thereby, as by incroaching upon his ground, 


ſtoppihg his way, or the like, may apply to the temporal 

courts, who (as they fee cauſe) will grant him redreſs. 
The ancient manner of founding churches was, after 
the founders had made their application” to the biſhop 
of the dioceſe, and had his liceace, the biſhop or: his 
94 com- 
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Ne church till 
conſecration. 


No conſecration - 


before endow- 
ment. 


Church. 
commiſſioners ſet up a croſs, and ſet forth. the ground, 
where the church was to be built; and then the foun- 


ders might proceed in the building of the church: and 
when the church was finiſhed, the biſhop was to conſe- 


crate it, but not till it was endowed; and before, the 


ſacraments were not to be adminiſtred in it. Degge, 
part 1. c. 12. 

For albeit churches or chapels may be built by any of 
the king's fubjects, yet before the law take knowledge of 
them to be churches or chapels, the biſhop' is to conſe- 
crate or dedicate the ſame : and this is the reaſon, that a 


church or not a church, a chapel or not a chapel, ſhall 


be uſeß and certified by the biſhop. 3 Ke —__ 


u. Conſecration and dedication of churches | 


I. The law (as was ſaid before) takes no notice of 
churches or chapels, till they are conſecrated by the bi- 
ſhop : But the canon law ſuppoſes, that with conſent of 


the biſhop, divine ſervice may be performed, and facra- 


ments adminiſtred in churches and chapels not conſe- 
crated ; inaſmuch as it provides, that a church ſhall have 


the privilege of immunity, in which the divine myſteries 


are celebrated, altho? it be not yet conſecrated ; and there 
are many Exe a to that effect (granted on ſ pecial occa- 
ſions) in our eccleſiaſtical records. Gz4/. 190. | 

2. And after a new church is erected, it may not be 
confecrated, without a competent endowment. And this 
was made a law of the church of England in the 16th 
canon of the council of London, 4 church ſhall not be 
con ſecrated, until neceſſary proviſion be made for. the prigſt. 


And the canon law goes further; requiring the endow- 


ment, not only to be made before conſecration, but eyen 
to be aſcertained and exhibited before they begin to 
build. And the civil law is yet more ſtrict ; enjoining, 
that the endowment be actually made, before the building 
be begun. Gb. 189. 

Which endowment was commonly made, by an allot- 
ment of manſe and glebe by the lord of the manor; who 


thereby became patron of the church. Other perſons 


alſo, at the time of dedication, often contributed ſmall 
partions of ground : which is the reaſon, Why in many 

riſhes the glebe is not only diſtant from the manor, 
00. lies in remote divided parcels. Ne. Par. . 222. 
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Chuech. 


3. It appears by good chronology,: that the. firſt who Conſecration 
decreed that churches ſhould be conlecrated, was Euginus, 


a greek, and prieſt of Rome; who was the firſt that 


_ ſtyled himſelf pope, in the year 154. God. 49. 


Afterwards the ſame was inforced in this realm by 
a conſtitution of Otho, in this manner: The dedication. of 


churches is known to have had its beginning under the old teſta. 


ment, and was obſerved: by the holy fathers under the new 


teſtament 3 under which it aught to be done with the greater 


care and dignity, becauſe that under the old teſtament were only 
offered ſacrifices of dead animals, but under the new teſtament 
is offered for us upon the altar by the hands of the prieſt, the 
heavenly living and true ſacrifice the only begotten Son of God. 
Wherefore the holy fathers provided, that ſo ſublime an office 


. ſhould not be performed (unleſs in caſe of neceſſity) but in places 


dedicated. Now becauſe 10e have ſeen and heard, that fo 
wholeſome a myſtery is contemned, or at leaſi neglected, by 
ſome ; having found many churches, and ſome of them cathe- 
drals, which although they have been built of old time, yet have 
not as yet been conſecrated with the oil of ſandtification : There- 
fore being deſirous to remedy ſo dangerous a neglect, we do de- 
cree, that all cathedral, conventual, and parachial  charches, 
which. are now built and the walls thereof perfected, be conſe- 


| erated by the dioceſan bijhops, or athers authorized by them, 


within two years: And let it ſo be done within the like time, 
in all churches hereafter to be built. And to the end that fo 


wholeſome a myſtery and ordinance may nat paſs into contempt; 
if ſuch places be not dedicated within two years from the time 
of the finiſhing thereof, they ſhall be interdifted from the ſo- 
lemmities of the maſs, until they be conſecrated, unleſs they be 


excuſed for ſome reaſonable cauſe. Moreover, by the preſent 
ordinance we do. forbid the abbots and refors of churches, to 
pull down ancient conſecrated churches, under pretence of build- 


ing larger or more beautiful, without licence and conſent of 


the dioceſan : And the dioceſan ſhall diligently conſider, whether 
it be expedient to grant or to deny ſuch licence; and if he ſhall 
grant the ſame, let him take care that the work be finiſhed as 


| ſoon as may be, Athon 7. 


Interdicted frem the ſolemnities of the maſs] That is, 
from the folemn or bigh mals; but not from the com- 


mon celebration of maſs, or other inferior offices. 


And alſo by a conſtitution of Oth:bon-: the rector or 
Vicar of en unconſecrated church, fball apply ta the biſhop (if 
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Time of conſe- 


Form of conſe- 


I con 283 ze done), otherwiſe to the arthdeaton that 


he may apply to the biſhop, within a' y-or after the building 


of the church, far the conſecration thereof upon pain that ſuch 


rector vicar or archdeacon making default, ſhall he ſuſpended 


from their office till they comply : and the. biſhop ſhall eracs 
nothing therefore, but the accuſtomed er A 818 6 


oy | 
4. The n of churches may be Premed, 1 


indifferently, on any * * So it was eſtabliſhed" by a 
decretal epiſtal of pope Innocent the third. And ac- 


cording to the calculation of learned men, Conſtan- 


tine's famous dedication of the church of Jeruſalem, 


— — 
* I 
a 

. 


in a full ſynod, was on a ſaturday, and not on the on 


day. Gib/. 189. 


And this conſecration ought to be in the time of vin 1 
ſervice. The gloſs upon the canon law maketh a doubt 
whether this is not of the ſubſtance of the' conſecra- 


tion: But be that as it will, it is certainly wy decent, 
Gi. 189. 

BK The emperor Justinian, 5 in his care of the church; 
hath preſcribed a form of conſecration of churches [or 
rather, of the ground upon winch ft is to be built] 
in this manner: His law is, That none ſhall preſume 


& to erect a church, until the biſhop of the dioceſe hath 


<< been firſt acquainted therewith, and ſhall come and 


«© lift up his hands to heaven, and confecrate the place 
to God by prayer, and erect the ſymbol of our ſal- 


. vation, the venerable and "one proviogs bens God. 


Cay: of January 1630, to. che weſt door of that church; 


47- 
In the church of England, every biſhop is left to his 


own diſcretion, as to the form of conſecrating churches 


and chapels : Only by the ſtatute of the 21 H. 8. c. 13. 


for limiting the number of chaplains, it is there aſſign- 


ed as one reaſon why a biſhop may retain fix chaplains 


' becauſe he muſt occupy 'that number in the Salzen 


of churches. 
There was a form drawn up in the edivScativa, in 
the year 1661 (occaſioned, as ſome think, by the offence 


taken at biſhop Laud's ceremonious manner of conſe- 
crating St Katharine's Creed-Church in London;) but 


this was not authorized, nor publiſhed. Giby. 189. 
Fohnſ. 20. 


Which form of biſhop Laud's in the aforeſaid in- 


ſtance, was thus: He came on a ſunday, being the 16th 
and 


” 
v 


mm 9 wo: mA Ky a, > od ww wc. as 


Church. 


and ſome perſons, who were prepared for that purpoſe, 
ſpoke aloud theſe words, Open, open qe everlaſting. doors, 
that the King of glory may enter in. Immediately the doors 


were opened, and the. biſhop and ſome other doctors en- 


tered; then he kneeled, and with eyes lifted up, and his 


arms ſpread, he pronounced the place to be holy, in the 


name of the Father, and of the Son, and of the Holy 
Ghoſt.. Then he threw ſome of the duſt of the church 


into the ait, ſeveral times, as he approached the chancel; 


and when he came to the rails of the communion table, 
he bowed towards it ſeveral times. Then they all went 
round the church, repeating the 100th pſalm, and after- 


wards a form of prayer, which concluded thus; Ve con- 
ſecrate this church, and ſet it apart to thee, O Lord Chrift, as 


holy ground, not to be profaned any more to common uſe. Re- 
turning to the communion table, he. pronounced curſes 
againſt thoſe who ſhould profane that place, and at every. 


curſe he bowed towards the eaſt, and ſaid, Let all the peo- 


ple ſay Amen. Afterwards he pronounced: bleflings on all 


thoſe who ſhould be bene factors, and repeated, Let all the 


people ſay Amen. Then there was a ſermon ; and after that 
the ſacrament was adminiſtred ; and when he came near 
the altar, he bowed ſeven times ; and coming to the bread 
he gently lifted up the napkin, which he laid down again, 
and. withdrew, and bowed ſeveral times; then he unco- 
vered the bread, and bowed as before; the like he did 


with the cover of the cup; then he received the ſacra- 


ment, and gave it to ſome principal men; after which, 
many prayers being ſaid, the ſolemnity of the conſecra- 
tion ended. 2 Ruſhw. Hi. Coll. 77. 


Again, in the year 1712, a form of conſecrating 


churches and chapels and churchyards or places of burial, 
was ſent down from the biſhops to the lower houſe of 


convocation, on the ſecond day of April; and was alter- 


ed by the committee of the whole houſe, and reported to 


the houſe on the ninth day of the ſame month; which 


was, agreed to with ſome alterations : Which form, as 
it did not receive the royal aſſent, was not injoined 


to be obſerved ; but is now generally uſed ; and is as 
follows : ol 4s os OR ane LS 


* 1 : 


\ 


Prepara- 
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If the church to 
de conſecrated de 


pariſh ; then to 


churchwardens, 
ar ſome of the 


Church. 
e e! in order to the — of a church. 5 


E church is to be pewed, and furniſhed with a reading 4 oft, 
common prayer, and great bible, and one or more ſurplicet, as 
alſo with a pulpit and cuſhion, a font, and a communion table, 
and with linen, and veſſels for the ſame. ; 

De endetoment, and the evidences thereaf, are to be lain * 
fore the biſhop or his ebancellor, ſome time” before .the day ap- 
pointed, in order to the ee of the att or ſentence of con- 
fecration againſt that day. 

An intimation of the biſh!p's intention to confecrate the church, 
with the day and hour appointed for it, ts to be es. 1 the 

church door at lenſt three days before. 

A chair is to be ſet for the biſhop on the north: fide of 3 com- 

vimnion table, within the rails ; and another 1 chancellor 

without the rails, on the ſame fide. 

All things are te be prepared for a communion. The church | 
is to be kept ſhut, and empty, wall * $1/hop Comps, __—_ 19 85 it 
be n for hrs going in. * : 


The form of confecrating a eburch.. 


The biſbop is to be received at the weſt door, or at ; fame. «ther | 

t of the church, or churchyard, which is moſt convenient 
for his entrance, by ſome of the principal inhabitants,  \ , 
At the plate where the biſhop is received, a petition is to be 
delivered to bim by fome one of the perſons wha receive * 
praying that be will conſecrate the church. . __ 

The petition is to be read by the regiſter. 
The biſhop, his chaplains, the preacher, and the miniſter who 
is to read divine ſervice, together with be rg of the, clergy, if 
any other be preſant, enter the church, and repair to the weſtry, 
or (if there be no veſtry) to ſome convenient part of the church, 
where, as many as are to officiate put on their ſeveral habnts ; 
during which time, the pariſhioners art to repair to their ſeats, 
and the middle ile is to bt kept clear, 
A foon as the church is quiet, the biſhop Ind his chaplains, 
with the preacher and the miniſler who it to officiate, and the 
"of of the clergy, if any other be preſent, return to the weſt 

bor, and go up the middle ile to the communion table, repeat- 

ing the 24th pſalm ne as they go up, the biſhop one 
verſe, and they another. 


| PSALM XXIV, 


I. The earth is the Lord's, nd all that therein i is; the 
compaſs of the world, and they that dwell taerein. 
2, For 


— 


24 ene - %% ma =» o . 


ſing on this our undertaking. 


Church: 


2. For he hath founded it upon the ſeas: and prepared 


it upon. the floods. 


Who ſhall aſcend into the hill of the Lord, or who 


_ ſhall rife up in his holy place? 


4. Even he that hath clean hands, and a pure heart: 
and that hath not lift up his mind unto vanity; nor ſworn 
to deceive his neighbour. | : 


He ſhall receive the. bleſſing from the Lord: and | 


righteouſneſs from the God of his ſalvation. yea 
6. This is the generation of them that ſeek him: even 
of them that ſeek thy face, O Jacob. . 

7. Lift up your heads, O ye gates; and be ye lift up, 
ye everlaſting doors: and the King of glory ſhall come in. 
8. Who is the King of glory? it is the Lord, ſtron 

and mighty, even the Lord mighty in battle. 9 82 
9. Lift up your heads, O ye gates; and be ye lift up, 
ye everlaſting doors: and the King of glory ſhall come iu, 

10. Who is the King 
He is the K ing of glory. 


0 | . FL "22 8 
Dye biſhop and his chaplains go witbin the rails; the hiſbop 


to the north fide of the communion table, and the chaplains to 
the ſouth fide : The miniſter officiating goes to the reading deſk, 


and the preacher to ſome convenient ſeat near the pulpit. 
The biſhop, ſitting in his chair, is ta have the inſtrument or e 2 
u 1 

new church built 


founder, or ſame proper ſubſtitute; which he lays upon the in an old parich.) 


inſtruments of donation and endowment preſented to him by the 


communion table, and then ſlanding up, and turning to the con- 
gregation, ſays, | | 

Dearly beloved in the Lord; foraſmuch as devout and 
holy men, as well under the Jaw as under the goſpel, 
moved either by the ſecret inſpiration of the Bleſſed Spirit, 
or by the expreſs command of God, or by their own rea- 
ſon and ſenſe of the natural decency of things, have 
erected houſes for the public worſhip of God, and ſepa- 


rated them from all profane and common uſes, in order to 


fill men's minds with greater reverence for his glorious ma- 


jeſty, and affect their hearts with more devotion and hu- 


mility in his ſervice; which pious works have been ap= 


proved and graciouſly accepted by our heavenly Father : 


Let us not doubt but he will alſo favourably approve our 
godly purpoſe, of ſetting apart this place in ſolemn man- 
ner, to the performance of the veral offices of religious 
worſhip, and let us faithfully and devoutly beg his bleſ- 


Then 


g of glory f even the Lord of hoſts, 


302 


Church 


Then the biſhop kneeling, ſays the following prayer. 
O Eternal God, mighty in power, and of majeſty in- 
comprehenſible, whom the heaven of heavens cannot con- 
tain, much leſs the walls of temples made with hands, 
and who yet has been graciouſly pleaſed to promiſe thy 
eſpecial preſence in whatever place even two or three of 
thy faithful ſervants ſhall aſſemble in thy name, to offer 
up their praiſes and ſupplications unto thee ; vouchſafe, 


O Lord, to be preſent with us, who are here gathered to- 


gether, with all humility and readineſs of heart, to con- 
ſecrate this place to the honour of thy great name; ſe- 
parating it from henceforth from all unhallowed, ordi- 


nary, and common uſes, and dedicating ft to thy ſervice, 


for reading thy holy word, for celebrating thy holy ſa- 


craments, for offering to thy glorious Majeſty the ſacri- 


fices'of prayer and thankſgiving, for blefling thy people 
in thy name, and for the performance of all other holy 
ordinances : Accept, O Lord, this ſervice at our hands, 
and bleſs it with ſuch ſucceſs, as may tend moſt to thy 


glory, and the furtherance of our happineſs both temporal 


aud ſpiritual, through Jeſus Chriſt our bleſſed Lord and 


Saviour. Amen. 


the congregation, ſay : 


| | After this, let the biſhop ſtand up, and turning bis face toward 


Regard, O Lord, the ſupplications of thy ſervants; and 


grant, that whoſoever ſhall] be dedicated to thee in this 


houſe by baptiſm, may be ſanctified with the Holy Ghoſt, 
delivered from thy wrath and eternal death, and received 
as a living member of Chriſt's church, and may ever 


remain in the number of thy faithful and elect children. 


Amen. Fi | al 56 {34 
Grant, Q Lord, that they who at this place ſhall in their 
own perſons renew the promiſes and vows made by their 


ſureties for them at their baptiſm, and thereupon thall be 


confirmed by the biſhop, may receive, ſuch a meaſure of 


thy Holy Spirit, that they may be enabled faithfully to 
fulfil the ſame, and grow in grace unto. their lives end, 


Amen. | 3 
Grant, O Lord, that whoſoever ſhall receive in this 


| lace the bleſſed ſacrament of the body and blood of 


hriſt, may come to that holy ordinance with faith, cha- 
rity, and true repentance ; and being filled with thy grace 


and heavenly benediction, may to their great and endleſs 


I | comfor*, 


.- 


Church. 
comfort, obtain remiſſion of their ſins, and all other be- 
nefits of his paſſion. Amen. | 

Grant, O Lord, that by thy holy word which ſhall be 
read and preached | in this place, and by thy Holy Spirit, 
grafting it iriwardly ia the heart, the hearers thereof may 
both perceive and know what things they ought to do, 
and may have power and ſtrength, to fulfil "the ſame. 
Amen, 

Grant, O Lord, that whoſoever ſhall be Joined together 
in this place in the holy eſtate of matrimony, may faith- 
fully perform and keep the vow and covenant betwixt 
them made, and may remain in perfect love together unto 


their lives. 3 Amen. 
Grant, we beſcech thee, bleſſed Lord, that whoſoever 


| ſhall draw near unto thee in this place, to give thee thanks 


for the benefits, which they have received: at thy hands, 
to ſet forth thy moſt worthy praiſe, to confeſs their ſins 
unto;thee, and to aſk ſuch things as are requiſite and ne- 
ceſſary, as well for the body as the ſoul; may do it with 
ſuch ſtedfaſtneſs of faith, and with fuch ſeriouſneſs, af- 
fection, and devotion of mind, that thou mayett accept 
their bounden duty and ſervice, and vouchſafe to give 
whatever in thy infinite wiſdom thou ſhalt ſee to be moſt 
expedient for them: All which we beg for Jeſus Chriſt 
his fake, our bleſſed Lord and Saviour. Amen. 


The biſhop fitting i in his chair. 

Then the ſentence of conſecration is to be read by the chan- 
cellor, and ſigned by the biſbop, and / bim ordered to be re- 
ęiſtered, and then laid upon the communion table. 

After this, the perſon appointed is to read the ſervice rp the 
day, except where it is atherwiſe directed. 1 


Proper pſalms, 84, 122, 132. 


Firſt leſſon, 1 Kings 8. from v. 22. incl. to v. 62. 
Second ng Hebr. 10. from v. 19. incl. to v. 26. 


After the alles for the RY the mi e who reads the 2 
vice flops till the biſhop hath ſaid the following prayer : 

moſt bleſſed Saviour, who by thy gracious preſence 

at the feaſt of dedication, didſt approve and honour ſuch 

religious ſervices, as this which we are now performing 


unto thee, be preſent at this time with us alſo by thy 


Holy Spirit; and becauſe holineſs becometh thine houſe 
for ever, ſanctify us we pray thee, that we may be li- 
ving temples, holy and acceptable unto thee; and ſo 


dwell in our hearts by Touts and polleſs, our ſouls by thy 


grace, 


* . 
grace, that nothing which defileth may enter into us ; but 
that being cleanſed from all carnal and corrupt affections, 
we may ever be devoutly given to ſerve thee in all good 
works, who art our Saviour, Lord, and God, blefled for 


evermore. Amen. 


' Then the minifler proceeds in the ſervice of the day, to the 

end of the general thankſgiving. After which, the biſhop ſays 

| the Krone prayer [if it be not one of the 50 new churches]. 

=” . Blefled be thy name, O Lord, that it hath pleaſed thee 

2 a.) to put it into the heart of thy“ ſervant N. to erect this 

5 eee, houſe to thy honour and a Bleſs, O Lord + him, 

this prayer, for his family, and ſubſtance, and accept the work of his 

_ OY hands; remember him concerning this; wipe not out this 

LE. ſhe, be, kindneſs that he hath ſhewed for the houſe of his God and 

have, as the oc- the offices thereof; and grant that all, who ſhall enjoy 

; — 88 re. the benefit of this pious work, may ſhew forth their thank - 

2 fulneſs by making a right uſe of it, to the glory of thy 

bleſſed name, thto* Jefus Chriſt our Lord. Amen. 

[If the church that is to be conſecrated, be one of the 50 new 

churches, which are ordered to be built by the late acts of par- 
liament, the biſhop ſays; | 1 — | 

Bleſſed be thy name, O Lord God, that it hath: pleaſed 

thee by thy good Spirit to diſpoſe our gracious ſovereign 

and the eſtates of this realm, to ſupply the ſpiritual wants 

- of thy people, by appointing'this and many other churches 

to be erected and endowed for thy worſhip and ſervice ; 

multiply thy bleſſings upon them, for their pious regard 

to thy honour, and to the good of ſouls; remember them 

concerning this, and wipe not out the kindneſs they have 


grant that our gracious king may ſee and long enjoy the 
truits of his godly zeal, in the edification of the members 
of our church, and in the reduction of thoſe, in the ſpirit 
of meekneſs, who diſſent from it; that we may all live 
together in the unity of the Spirit, and in the bond of 
peace, thro* Jeſus Chriſt our Lord. Amen. LS 


ef St. Chryſoſtom, and the Grace of our Lord Jeſus Chriſt. 
* Then-a'pſalm is to be ſung, viz. 26. 6, 7, 8. with Gloria 
att: 1 | | 
Communion ſervice. 


5 p, Handing en the north fide of the communion table, 
85 before, reaas the commnien ſervice. Pr NET TO 
After 


The biſhop, 


ſhewed to thy church, and to the offices thereof; and 


Then the miniſter who officiates, is to ge on with the prayer 


£ 
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Church. 


Aſier the colle for the king, he ſays the following prayer. 


O moſt glorious Lord God, we acknowledge that we are 
not worthy to offer unto thee any thing belonging to us 
yet-we beſeech thee, in thy great goodneſs graciouſly to 
accept the dedication of this place to thy ſervice, and to 

xroſper' this our undertaking : Receive the prayers and 
interceſſions of us, and all others thy ſervants, who either 
now or hereafter entering into this houſe, ſhall call upon 
thee; and give both them and us grace to prepare our 
hearts to ſerve thee with reverence and godly fear: Aﬀect 


us with an awful apprehenſion of thy Divine Majeſty, 


and a deep ſenſe of our own unworthineſs ; that ſo, ap- 
proaching thy ſanctuary with lowlineſs and devotion, and 
coming before thee with clean thoughts and pure hearts, 
with bodies undefiled, and minds ſanctified, we may al- 
ways perform a ſervice acceptable to thee, thro' Jeſus 
Chriſt our Lord, Amen. : 


8 The two chaplains are to read, one the epiſlle, and the other 


y d] 


M | 

The Epiſtle, 2 Cor. 6. 14 incl. to v. 17. 

The goſpel, Joh. 2. v. 13. to v. 18, incl. 

hben the biſhop reads the Nicene creed. After which, a 

Palm is ſung, viz. Pi. 100. 
oh | The Sermon, ; 


The ſermon being endad; and all who do not receive the holy 
communion returned, and the doors ſbut; the biſhop proceeds in 


the communion ſervice ; and.he and the clergy having made their 


oblations, the churchwardens collect the offerings of the reſt of 


the congregation, _ | 

After the communion, and immediately before the final bleſſing, 
the biſbep. ſays the following prayer. . | 

Bleſſed be thy name, O Lord God, for that it pleaſeth 
thee to have thy habitation among the ſons of men, and 
to dwell in the midſt of the aſſembly of the ſaints upon 


earth; bleſs, we beſeech thee, the religious performance 
of this day: And grant that in this place, now ſer apart 


to thy ſervice, thy holy name may be worſhipped in truth 


and-purity to all generations, thro* Jeſus Chriſt our Lord. 


men. 


'The peace of God, which paſſeth all underſtanding, 


keep your hearts and minds in the knowledge and love of 


God, and of his ſon Jeſus Chriſt our Lord : And the 
bleſſing of God Almighty, the Father, the Son, and the- 
Vor. I. 5 X 1 Holy 
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Holy Ghoſt, be nn youy and unn with - 
a Ways. Amen. 1 0 755 
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Confeeration of 4 churchyard, rege ith! the 
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14411 
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| ite the fruit i in as 115 i ge PI te; 175 875 : 


1 gl proceed to the churchyard. And the biſhop, ending 
in thi place prepared for the per for mance 7 the office there, 
e of ſentence of conſecration is read by tl e, and ſj he fo 
ed by the biſhvþ, and ordered to be e, ; 
er which, the biſhop fays the following projer. on 

0 God, who haſt tau; 2hr us in th 17 word To "A 
is x difference between the whit of a beaſt "that, ost 
downwards to the earth, and the fpirit of a man Whic 
aſcendeth up to God who gave it; and likewiſe by the 


example of thy holy ſervants, in alt ages, haſt taught us 


to aſſign peculiar places, where of bodies of thy ſaints 
may reſt in peace, and be pteſerve from all indignities, 
whilſt their fouls ate fafely kept in the hands of their 
faithful Redeemer : Accept, we beſcech thee, this chari- 
table work of ours, in ſeparating this portion of gtound 
to that good purpoſe; and give as grace, that by the 
frequent inſtances of mortality which we behold, we may 
learn and ſeriouſly confider, how frail and uncertain our 
condition here on earth is, and ſo number our days, à8 to 
apply our hearts unto wiſdom. That in the midſt of life 
thinking upon death, and daily preparing ourſelves. for 
the judgment that is to follow, we may have our part in 
the reſurreRion to eternal life, with Him who died for our 
fins, and roſe again for our juſtification, and now liveth 


and reigneth with Thee and the Holy Giakzoos God world 


without end. Amen. 
+ The grace of our Lord Jeſus Chriſt, and the love: of 
God, and the fellowſhip of the . Ghoſt, be n us 


all evermore. Amen. F 


Conſecration of a churchyard ſingly. 


De ordinary ſervice fer the day is to be read at * arc 
Except where it is otherwiſe ordered. | | 


"Pſalms o. 
* Firſt 


*% tl. 


„ 


Ch it 9. 5 Pi WTR Ay IT 


nig tn 4 9 
Piel leſſo leſs en. 2 "8 Lane aft * * 0 
Second leſſon, Joh. 5. 1. 24 iacl, to v. 30: or 1 


Thell 4 13. to the end. FO! *X WR e 
the ſervice at the church i is over; > the biſhop, yr whey 
and De repair to the ground which is to be canſterated. : 
And.th the biſhop, landing in the [lace prepared, for the e 


ance, f the ice, Jays © :s. 
The glorious majeſty of the 1 our God be Pon us $ 


proſper . thou the work of our dane pon us profper 
thou our handy work.. | 2361951605 
Dien the inſtrument of ain 1 preſented to ut biſhop > 
Wert, the ad or. ſentence. of cenſacratian i byutbe 
* gag SEW by. the ch and ordered to bie 


£ : Thi 4s. og the FI coo the oe that i is. befary ed 
to he ul; he uſed ina. Frere, which i is en _—_ with. ne 
church, 1353 10117 4K * 
No re, Jing iio faves of the 2916 hir, is. 1.5, 6 
Glier habich the lieh ln them dipare with the bhffnge 
10 he peace pf God which paſfeth all underſtanding, keep 
your hearts and minds in the knowledge and love of =_ f 
55 his fon Jeſus. Chriſt our Lord: and the bl 
Zune the Father, the don, and the Hoiy G «eo 
be amongſt you,” 800 en wich. you, always! Ann. 


4351: 


GC 
QC 


% * 5) © „old 1 Nine 
pr” = ow po By n a new church, praviſiom is td Other churches 
be made, that no damage accrue, in point of rights: or not to be preju- 
revenugs,: Pye other church, Andi in the forementioned z theredy. 


tter of tithe/ third to king John, one exprkis 
condition of e new churches is, that by men newt 
ging the might of. ancient nee be; WO INE 
4% 189. 711 en n 26W b 


7. A aneh procuration is oa to every) biſhop Procurationg 


| who conſecrates à church, from the perſan or \perfons 
r ſuch conſecration; not for the conſecration, biin 
r the neceſſary refreſhment of the biſnhop and bis ſer- 
vants. For whereas ordinations, inſtitutions, and other 
acts of the like nature, are performed by the biſhop with- 
in his own walls; this draus him ſometimes to a great 
diſtance from bis palace, here proper accommodations 
cannot be procured: and therefore, as in his viſttations, 
ſo alſo in his eonſecrations of churches, the law hath pro- 
vided a reaſonable procuration. At. firſt; the laws of the 
church forbad the demanding or taking anything; but 
what the founder voluntarily offered (and ſome even for- 
9 X 2 bad 
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= | Church. 
dad chat z) but afterwards the prohibition. was limited, 
| ſaving the bongſi and lawful cufloms of "the eccleſigſticts, and 
(asitis in the foregoing conſtitution of Othobon) except 
the due procuration the meaſure and proportion of which, 
muſt be determined by the” uſage of every dioceſe. In 
archbiſhop» Warham's time, the ſee of Bath and Wells be- 
ing waeant, there is returned among the revenues of the 
vacancy, for the conſecration of three churches, 101. 
thatds,7'g:*6s. 8d; each. Gitſ. 10. 
Phe church bf Elſefeld in the dioceſe of Lincoln was 
conſecrated in the year 1273; for which was paid a pro- 


V ” — * L 


curation of two marks. © Ken. Par. Ant. 51 5 


a 
t . 


| Reconſceration. + 8. A church once ebnſecrated, may not be conſecrated 


again. Toe which general rule of the canon law, one 
exception was, unleſi they be polluted by the ſhedding of blood ; 
and ih that caſe, the canon ſuppoſes à reconſecration ; 


tho" the conmorn'method-in 150 eg a veconciliation 


only, as appeareth by many inſtances in our eccleſtaſtical 
i 3 3 r N 88 { 8 aq 8 
recards. . But in point of ruins or decay, the only excep- 
tion to the general rule, laid down in the canon, is, un- 
leſs re be burn that is, ſaith the gloſs, for the greater 
part theredf; and not atheiſt). © And a decrstal epiſtle of 
Innocegt the third, "where the reef was conſümed, is, 
that, inte thr walt were intirt, and the” tommunion table nat 
burt,* neither the one not the other dught tö be reconſe- 
crated- Thus, a" chapel int the * ſuburbs of Hereford, 
which belonged to the priory of St John of Jeruſalem, 
5 2 np 45 1 1 AA „ 2 
e had ibeen: from the time of the diſſolution of monaſteries, 
a apphied; to ſec fuſes and profaned, by mäkif the ſame 
a a hall foresttle, and à place for laying üß their hay and 


other prowender; yet btcauſe the walls and roof were 


never demoliſhed, à reconciliation was judged ſufficient, In 


like manner, when another chapel had been long diſuſed, 


and was repaired, and made fit for divine ſervice, the 

eanonical impadiment, and from every profanation (if any 

there were contracted and incurred, as muth as in us lieth, 

and ſe far as lawfully we may, by "the authority aforeſaid we 

do exempt,” relax, and reconcile the ſame. © Gibſ. 189. 

But on'the contrary; when the church of Seuthmalling 

had not only been polluted” in manner as aforeſaid, but 

was alſo xe" built,” and then uſed for divine offices with - 

7 out new conſecration; archbiſhop Abbot intetdicted the 

miniſter, churchwardens and pariſhioners from the en- 

trance of the church, until the ſaid church and the church- 
yard thereof ſhould be again eonſecrated. C.. 190. 

Rs 300008) ee FTI Wen 
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When a churchyard hath been inlarged, there hath 
been a new Wen of 195 N oe Pre 


kd 40 


9. In a 0 of. Sele nein . DS hich we meet Feaſt of the de- 
with in a canon of the ſynod held at Oelehyth under en. 


Wulfred archbiſhop of Oanterbuty in the year 816, it 
is ordained, that when a church is built, it ſhall be conſe. 
crated by the proper dioceſan,” who'ſhall take cite that 
the ſaint, to whom it is dedicated, be pictured on the 
wall, or on a tablet, or on the Adar And Sir William 
Dugdale had an old tranſcript of a decree made by Robert 
de Winchelſea archbiſhop of Canterbury, and confirmed 
by Walter Reynolds his immediate ſucceſſor, Wherebyß 
the pariſhioners thro? that whole province were command- 
ed to provide, that the image of that ſaint to whoſe .me- 
mory the church was dedicated, ſhould de carefully pre- 
ſerved in the chancel of every pariſh church. And Dr 
Kennet ſays, he remembers in the chancel of the church 
of Poſtling in Kent, on the ſide of the north wall, about 
five foot from the ground, there was a ſmall ſquate tablet 


of braſs, with a latin inſcription in old characters, tell- 


ing the time whey the church was dedicated to 15 "a 


wn | 
The wake'or cuſtoma feſtival for” hs dedication of 


engrehen, doth ſignify the ſame as vigil or eve. The 


reaſon of the name is beſt given from an old manuſcript 
legend af St John Baptiſt: Ve ſhall underſtand and 
know, how the evens were firſt founded in old times. 


In the beginning of holy church it was fo, that the 


% people came to the church with candles burning, and 
„ would wake and come with lights towards night to 
« the church in their devotions: and after, they fell to 


| « lechery, and ſongs, and dances, harping and piping, 


e and alſo to gluttony and fin; and ſo turned the holi- 
«© neſs to curſedneſs. Wherefore the holy fathers or- 


dained the people to leave that waking, and to faſt the 


even. But it is ſtill called vigil, that is, waking in 
« engliſh; and it is alſo called the even, for at even they 
e were wont to come to church.” 

It was in imitation"of the primitive eyaz,, or love 
fe:ſts, that ſuch publick aſſemblies, accompanied with 
friendly entertainments, were firſt held upon each return 


of the day of conſecration, tho” not in the body of church+ 


es, yet in the no es _ GT ee, nn 


. 8 A 


Shurch 


This pfactite. was eſtabliſhed i in England. by pope; Gre- 


-ythe;greatz be in an epiſfle 10 Melitus the abbat, 
gory injuntions to be delivered to Auſtin the monk, a 


+. | mifioggry. to England; amongſt which, be. doth abs 
»» thatatheglema anniverſary. of dedication ſhould be gele- 


prateg in thoſe, churches wbich were made out of heathen 


temples, with religious. feaſts kept in ſheds or arbories , | 


3 branc bestand bayght of, reef round the, ſai 
We b 
„But as: the ane feats held i in the place of worſhip were 
ſoon liable 40. ſuch great diſarders, that they were not on- 
ly condemned at Corinth by St Paul, but prohibited to be 
kept in the h hguſe of God by the 29th-canon.of the council 
of Lacdiceas and the goth of the third gouncil of Car- 
thage; ſo. from à ſenſe of the ſameincanveniences, this 
cuſtom did not long continue af feaſtigg in the churches 
or Eburcbyards ;. but ſtrangers and inhabitants paid the 
gdevotion pf prayers, and offerings in the church, and then 
adjourned their eating and drinking to the more PrPPEF 
place of publick and private houſes. 

The inſtitution of theſe church encęænig or wakes, was 


without queſtion en good and laudable defigns: at firſts 
thankfully to commemorate the bounty and munificence 


of thoſe who, had founded and endowed the church ; next 
to incite.,others to the like generous aRts of piety ; af 
1 to maintain a chriſtian ſpirit, of unity and charity, 

by ſuch ſociable and friendly meetings. Aud therefore 


(yo Was taken to keep up the laudable cuſtom, The 


ws of Edward the gonſeſſor giye peace and protection in 
all pariſhes during the ſolemnity of the day of dedication, 
and the ſame priyilege to all that were going to or return- 
ing from. ſuch. ſolemnity. In a council held at Ox ford in 
the year 1222, it was ordained, that among other feſli- 
vals ſhould he obſeryed the day of dedication of every 
church within the proper pariſh. And in a ſynod under 


— Iflip (who was promoted to the ſeg of Canter- 


1 the year 1349) the dedication beat Is ene 
with a particular teſpect. 

This ſolemnity was at firſt eee an yp 3 day 
of dedication, as it annually returned. But the biſhops 
did ſometimes. give authority for tranſpoſing the obſerva- 
tion to ſame other day, and efpecially. to ſunday, where- 


on tbe people could beſt attend the deyotions and rites 


intended in this ceremony. Thus the pariſhioners of 
hops Wilton in Yorkſhire, complaining to arch- 
iſhop Kemp, that their Wake day on Sep. 15. was in- 
{1 | | convenient 


, , .m a a. 


rain e e 
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convenient to be kept on a week Yay; becaufę it fell in 


the middle of their harveſt ; he therefore transferred it to 


the ſfunday following, by an inſtrument dated at Biſhops 


Thoerp, Sep. 22. 144% 80 alſo at Padcafter in Yotk- 
ſhire,” the church's feſtival being on the 28th of Auguſt; 
it was in the year 1314 aſſigned to be kept on the ſunda' 

next enſuing the feaſt of the decollation of St John Bay: 
tiſt. Nay, at laſt, this convenience of ſunday above the 
week days, was the reaſon of attempting an univerſal 
change. For among the injunctions of ny Hen. 8. in 
the year 1536, it was ordered, that the dedication of 
churches ſhould in all places be celebrated on the firſt ſun- 
day of the month of October for ever. Yet this order 


was not inforced, or not obeyed ; but however moſt of 


thoſe jubilees are now celebrated near the time of Michael- 
mafs, when a vacation” from the labyurs of harveſt and 
the plough, doth" afford the beſt op 
ſpor ts 201 10 e 
Pepi tranſpoſing of the day hath left it more difficult 
to know the ſaint to whoſe protection the church was 
committed. There be only theſe grounds of ſafe con- 
jecture. Such Wakes as 1 obſerved on the fitſt or 
fecond funday after Michaelmaſs day, in theſe we may 
doubt a tranſlation of time by virtue of the ſaid injunction 
of "king Hen. 8. or by a prevailing cuſtom of poſtponin 

ſuch ſolemnity to the end of harveſt: and in fuch caſes 
the faint may be loſt, unleſs ſome other way preſerved, 
But as to thole wakes which are precedent to Michael- 


maſs, or diſtant from that time; theſe we may believe 
have continued in their primitive relation to their proper 


ſaint, and no farther removed than to the immediate ſun- 
day following. For Wherever theſe ſunday wakes are 
guided by a foregoing feſtival,” we may be juſtly fatisfied, 
the church was dedicated to the faint of that day. 

It is a rational and juſt opinion of Sir Henry Spelman, 
that fairs were firſt occaſioned by the refort of people to 
that place, for folemnizing ſome feftiyal, and eſpeciall 

the fealt of the church's pr Fara And hence he thinks 
it eaſy to conjeuje to what faint the church had been 
commended, by the fair day. Indeed pope Gregory the 


great, in one of his homilies, alludes to this as a popular 


and familiar cuſtom and therein plainly intimates, that 
a fair ariſes from a conflux of people on the wake or de- 


dication day. In moſt of the towns and pariſhes in Enge - 


land (except where the privileges of new fairs hath been 


in later times obtained) the old ftationary fairs, whether 
1 3 + "OF 


i 


portunity for viſits and 
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cated to that ſuppoſed ſaint. 


_ dedication feaſts fell on thoſe days; till this abuſe, like 


Church. 


by cuſtom or by ancient charter, depend upon the ſaint 
of the church. Thus the primitive fair in Oxford was 
on the day of St Frideſwide, becauſe it was the dedication 
day of the chief conventual church. Thus the tranſlation 


of Becket's body was on the 7th of July, and his paſſion 
on the 29th of September; which days being ſoon cele- 
brated at Canterbury for feſtivals and days of dedication 


of altars and chapels to that martyr, it occaſioned two fairs 


in that city annually on thoſe days. On the ſaid 7th of 
July, there is a fair at Bromhill near Brandon-ferry in 
Norfolk, and another at Weſt-acre about four miles diſtant 
from Swaf ham, both called Becket's fair; and in both 
places there are old ruinous chapels, which were dedi- 
The charters for fairs, granted by the kings of Eng- 
land, were often a confirmation rather than a new grant; 
and were chiefly obtained. to confer a property, on ſome 
particular perſon, of the profits of the fair ; which-were 


before in common, and therefore ſubject to great diſputes. 
So king Richard gave a charter for a fair to be holden 


eight days in Rough, beginning on the feaſt of St, 


Peter; on which day a fair had been kept by immemo- 


rial cuſtom, becauſe the church had been dedicated to 
that ſaint. 5 . 5 

To confirm the original of fairs from the dedication of 
churches, it is obſervable, that on this account fairs 
were generally kept in churchyards, and even in the 
churches; till the indecency and ſcandal were ſo great, 


as to want a reformation. In the year 1230, in the 14th 
of Hen. 3. among the inquiries to be made at a viſitation 


by all archdeacons within the dioceſe: of Lincoln, the 
25th and 26th were to diſcover and regulate this abuſe. 
Soon after this, king Hen. 3. by expreſs mandate forbad 
the keeping of Northampton fair in the church or church. 


| Ea, of All- ſaints in that town, Whereupon Robert 


roſthead, the good biſhop of Lincoln, ſent poſitive 
inſtructions thro” his whole dioceſe, prohibiting all fairs 
to be kept in ſuch ſacred places, purſuant to the king's 
example, who had made the like reformation at North- 


ampton. This duty he recommended in letters to his 
ſeveral archdeacons, and then ſent à copy of the in- 


ſtructions to all rectors and vicars of churches within his 
dioceſe. It was likewiſe to this relation of fairs to'the wakes 


or days of dedication, that a cuſtom of old time crept in, 


of keeping ſome fairs upon the very ſundays, becauſe the 


the 
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the other, was thought fit to be reſtraĩned: as for inſtance, 
the fairs and markets kept on ſundays at Walingford, 
Bercamſtead, and Brackley were altered to week days, by 
ſpecial writs from the king, in the 2d year of king Henry 
the third: Thus were the anniverſaries of a church's 
dedication celebrated in populous towns with an accuſtom- 


3 


ed fair; and in the moſt private pariſhes, with feaſtin 
and a great concourſe of people. And as there have bee 
many gifts and legacies to univerſities and colleges, for 


the commemorating of founders and benefactors days; ſo 
were ſome donations made to churches purely for this 


pious uſe, of more ſolemnly celebrating the wake or dedi- 
cation feaſt. Thus Walter de St Edmund, abbat of 
Burg, did about the year 1240 give the ſum of 40 ſh a 
year, for making more plentiful proviſion in that convent, 
on the day of the church's conſecration. | 


This laudable cuſtom of wakes prevailed for many ages, 


till the puritans began to exclaim againſt it as a remnant 
of popery. And by degrees the humour grew ſo popular, 


that at the ſummer aſſizes held at Exeter in the year 


1627, the lord chief baron Walter and baron Denham 
made an order for ſuppreſſion of all wakes. And a like 
order was made by judge Richardſon for the county of 
Somerſet, in the year 1631. But on biſhop Laud's com- 


plaint of this innovating humour, the king commanded 


the laſt-order to be reverſed ; which judge Richardſon 
refuſing to do, an account was required from the bifhop 


of Bath and Wells, how the ſaid feaſt days, church ales, 


wakes, and revels were for the moſt part celebrated and 
obſerved in his dioceſe. On the receipt of theſe inſtruc- 
'tions, the biſhop ſent for and adviſed with ſeventy two 
of the moſt orthodox and able of his clergy; who certified 


under their hands, that on theſe feaſt days (which gene- 


rally fell on ſundays) the ſervice of God was more ſolemn- 


ly performed, and the church. much better frequented 


both in the forenoon and afternoon, than on any other 
ſunday in the year; that the people very much defired” 
the continuance of them; that the miniſters did in moſt 


313 


„„ dend, 


After which it was thought fit to reinforce the declaration 


of king James, when perhaps this was the only good be 

Treaſon afligned for, that. unneceſſary. and unhappy licence re 

of. ſpprts: . We do- ratify and publiſn this our bleſſed te 

86 father's decree, the rather beeauſe of late in fome te 

£6. counties of our kingdom we — that under pretence th 

s of taking away abuſes, there hath been a general for- to 

e bidding not only of ordinary: meetings, but of the tie 

5+, feaſts of the dedication af churches, commonly called if 

4 wakes.” However, by ſuch a popular prejudice againſt pa 

Wakes, and by the intermiſſion ei them in the confuſions re 

that followed, they are now diſoontinued in many counties, by 

| eſpecially in the eaſt and ſome weſtern parts of England, pa 

but are commonly N in the north, and in the mid- he 

5 e dense. Kn ar. Ant. pan 0 e. 4 n eg th 
2 15 "$45 

- UL Chanel. Piel 847" re 

pa 

Chance, os ſeemeth progeny 16 to he * called 4 ho 

cancellis, from the lattice-work partition betwixt the quire WI 

| * the body of the church, ſo framed as to ſeparate. the ot] 

In, the other, but not to intercept the light. hit 

zy the rubrick before the common prayer, it N ordaa- pe 

ed, that the chancels ſhall remain 45 * haue dene i in limes tot 

faſt. f ere 

That is to ſay, dickin, viſhed: Gomes: this. bady of che if 

church in manner e againſt which diſtinction ot! 

Bucer (at the time of the reformation) inveighed vehe- 

mently, as tending only to magnify, the prieſthood : but ſta 

tho' the king and parliament yielded ſo far, as to allow the ba 

daily ſervice to be read in the body of the church, if the mi 

ordinary thought fit; yet they would not ſuffer the _ his 

cel it ſelf to be taken hed or end. ih 199. abs: me 

e N „i Cal 

alot” 295 IV. — i re 3 þ Us 

u 

Derivation of be 'T, He i is faid FMS fromthe: F ranck nd ih (ala, an! 

m_ a wing; for that the Norman churches were built in dhe the 

form of a croſs, with a nave and two wing. the 

The word zave, or nof, is a Saxon word, and Ggnifieth to. 

Properly the middle of a wheel, being that part in which {ta 

.the e are fixed; and is from thence transferred to i 

Kgnify the body or middle part of the church: In like is 1 

manner, the German nab, by an: eaſy tranſmutatian of the Cay 

letters 6, f, and u, frequent in all kindred languages, by 

fignifieth the vertical part of à hill. Wich which, the Fa 

fel 


Word navel ſeemeth aſa to have ſome cognation, 
2, An 


TAS S TF8 


A 
"= 1 
oh 


2 _ 
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elf. 12 Ce. 105, 


Church. 375 


2. An ile in a church, which hath: time out of mind e a private 
belonged to a particular houſe, and been maintained and re) 
repaired by the wner of that houſe, is part of his frank 
tenement; and the ordinary. cannot diſpoſe of it, or Tn- 
termeddle in it, And the rezſon is, becauſe; the law in 
that caſe preſumes, that the iſle was erected by his anceſ- 
tors, or thoſe whoſe eſtate be hath, and is thereupon par- 
ticularly, approptiated to their houſe. But otherwiſe it is, 
if he hath only uſed to ſit and bury in the ile, and not re- 
paired it; for the conſtant ſitting and burying, without 
reparation, doth not gain any peculiar property therein; 
but the ile being repaired at the common charge of the 
pariſh, the common right of the ordinary takes place, and 
he may frem time to time appoint whom he pleaſeth to ſit 
there. Gib. 197. r de d E $4 © OL 

And in the caſe of Corven and Pym, M. 10 J. it was 
reſolved, that albeit the freehald of the church be in the 
parſon, yet if a lord of a manor, or any other hath an 
houſe withia the town or. pariſh, and he and all thoſe 
whoſe eſtate he hath in the manſion houſe of the manor or 
other houſe, hath had a ſeat in an ile of, the church for 
him and his family only, and have repaired it at his pro- 
per charges; it ſhail be intended, that ſome of his ance(- 


tors, or of the parties whoſe eſtate he hath, did build and 


erect that ile for him and his family only: and therefore 
if the ordinary endeayour to remove him; or place any 
other there, he may have a prohibition, 3 ff. 202. 
And in the caſe of Frances and Ley, H. 12 J. In the 
ſtar chamber: It was reſolved by the court, that if an in- 
habitant and his anceſtors only, haye uſed time out of 
mind to repair an ile in a church, and to fit there with 
his family to hear divine ſervice, and to bury there; this 
makes the ile proper and. peculiar to his houſe, and he 
cannot be diſplaced nor interrupted by the parſon, church- 
warden, or ordinary himſelf ; but the conſtant fitting and 
burying there, without uſing to repair it, doth not gain 
any peculiar property, or preemigence therein. And if 
the iſle hath. been uſed to be repaired at the charge of all 
the pariſh in common, the ordinaty may then from time 
to time appoint whom. he pleaſeth to ſit there, notwith- 
{tanding any, uſage to the contrary. Cro. Ja. 366. 
3. And the reaſon of any, perſon's propriety. in an ile, By prefeription. 
is from the preſcription to repair and uſe it alone; be» 
cauſe. it is from thence Rent wei that the ile was erected 
by him whole eſtate he hath, with the affent of the parſon 


oa and ordinary, 10 the intent $9 have. it only to hims 
| And 
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with the 


Original of 
churchyards. 


This practice of remoter burials. continued to the age of 


ning to offer for ſouls departed, procured 


Church 


And therefore where any perſon bak good title to 


fach ile; if che ordinary doth place another perſon there. 
in with the proprietor, the proprietor may have his ac- 
tion upon the caſe againſt the ordinary; and if he be im- 
pleaded in the ſpiritual court for the fame, a prohibition 
will lie: or if any private berſon doth ſit therein, or keep 
out him that hath the right, or doth bury his dead there 
without his conſent; an action upon the nen well 
ms for the proprietor. Watf. WITS 

4. But no ſuch title can be{good; either open: Reber 
non, or upon any new grant by a faculty from the ordi- 
nary, to a man and his heirs; but the ile muſt always be 
ſuppoſed to be held in reſpect of the houſe, and will al- 
ways go with the houſe, to him that inhabits ie, 12 Co. 
gt 2 you pt 2 Bui. * : 1 Sig, * f | 


ik 65  Churchyard. 


Res + n is derived from xeiga, n; and 
therefore the church yard is as it were a dormitory, be- 
cauſe the dead bodies are laid there to fleep 1 until the re- 
ſucreRion. 2 Inſt. 489. 925 

As to the original of bur ing places, many writers 
have obſerved, that at the wy erection of churches, no 
part of the adjacent ground was allotted for interment of 
the dead ; but ſome place for this purpoſe was appointed 
at a further diſtance, Eſpecially i in cities and populous 
towns; Where agreeably to the old roman Jaw of the 
twelve tables; the place of inhumation was without the 
walls, firſt indefinitely by the way fide, then in fome pe- 


"TW | 


culiar incloſure affigned to that uſe. Therefore the ro- 


man pontifical, amongſt other inventions, is in this reſpect 
convicted of error, chat it makes pope Marcellus under 
the tyrant Maxentius appoint twenty five chutches in 
Rome to bury martyis in, when at that time laws and 
cuſtoms did forbid all burial} within the city. Hence the 
Auguſtine monaſtery was built without the walls of Can- 
terbury, (as Ethelbert and Auguſtine in both their char- 
ters intimate) that it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops' for ever. 


Gregory the great, when the 'monks and . begin 
eave for their 


greater eaſe and profit, that a liberty of ſepulture might 


de in churches or in places adjoining to them. This mer- 


cenary reaſon ſeems to be acknowledged by pope Gregor 
himfelf, 


ern rw ak wo as MH a6 wot 


9 -— © wal tt ry we 


— 


20 ern cee 
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Church. 


himſelf, whilſt he allows that when the parties deceaſing 
are not burdened with heavy fins, it may then be a bene- 


fit to them to be buried in churches ; becauſe their friends 


and relations, as often as they come to theſe ſacred places, 
ſeeing their graves, may remember them and pray to God 
for them. After this, Cuthbert archbiſhop of Canter- 


bury brought over from Rome this practice into England, 


about the year 750; from which time they date the ori- 
ginal of churchyards in this iſland. This was a ſufficient 
argument of the learned Sir Henry Spelman to prove an 
inſcription at Glaſtenbury to be a later forgery ;- becauſe it 


pretends,” dominus eccteſiam ipſam cum coemiterio dedicarat, 


whereas there was no ccmitery in England till above 700 
years after the date of that fiction. The practice of bu- 
rying within the churches, did indeed (tho* more rarely) 
obtain before the uſe of churchyards; but was by autho- 
rity reſtrained, when churchyards were frequent, and 
appropriated to that uſe,” For among thoſe canons which 
ſeem to have been made before Edward the confellor, the 
ninth bears this title De non ſepeliendo in ectleſit, and be- 
gins with a confeſſion that fuch a cuſtom had prevailed, 
but muſt be now reformed, and no ſuch liberty allowed 
for the future, unlefs the perſoſi be a prieſt or ſome holy 
man, Who by the merits of his paſt life might deſerve ſuct 
a peculiar favour, ' However, at firſt it was the nave or 
body of the church, that was permitted to be a repo- 
ſitory of the dead; and chiefly under arches by the ſide 
of the walls. Lanfrank archbiſhop of Canterbury feems 
to have been the firſt, who brought up the practice of 
vaults in chancels, and under the very altars, When he 
had rebuilt the church of Canterbury, about the year 
108.7 ee e 0%” Oo ET 

y the 15 R. 2. c. 5. Hhereas it is contained in the la- 
tute de religioſis (7 Ed. 1. ft. 2.), that no religious, ner 


other whatſoever he be, do buy or ſell, or under colour of gift 


or term, or any other manner of title whatſoever, receive of 
any man, or in any manner by gift or engine cauſe to be appro- 
priated unto him any lands or tenements,' upon pain of forfei- 
ture of the ſame, whtreby the ſaid lands and tenements in any 
manner might come to mortmain ; and if any, religious or any 
other, do again the ſaid flatute by art or engine in any man- 
ner, that it be lawful to the king and to other 'lords, upon the 
ſuid lands nnd tenements to enter, as in the ſaid flatute doth 
more fully appear : and now of late by ſubtil imagination, and 


by art and engine, ſome religious perſons, parſons, vicars, and 
other ſpiritual per ſens have entred in divers lands and tene- 


ments, 


- 
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Fence, 


on charge. Lind. 253. 


by ſufferance and aſſent of the tenants,; Baue made churdhyards, 
and by.bulls, of the biſhop of Rome, have. dedicated and ballow- 
ed the Jame, and in them di mate continually parochial burying 
without licence of the king and 1 the chief lords ; therefore it 
ig declared ii this parligment, that it is manife/tly within the 
cam aſs of. the aid tutte. ＋ 1161 © Wb 5 3 6 f 
5 : 27 a 2 8 arcnbiſhop Minchelſea; the pa- 
riſhioners ſhall repair the ſence of the churchyard at their 


FI). k 
SUES oh 200080 44 nods eee ee Moda: if 
ments, which be adjoining 19 their churches, | and of the. fame, 


And lord Cole ſays, that the pariſhioners. ought. to re- 
pair the incloſure of the churchyard, , becauſe he bodies 
of the more common ſort are buried there, and for the 
preſervation. of the burials of thoſe that were or ſhould 
b ve, been, while they lived, che temples of the Holy 
hoſt, 2 Infl. 4 N ne GH ants 5 +4 
And if the churchyard be not decently, incloſed, the 
church (which. is God's houſe) cannot decently, be kept; 
and therefore this the peer en gught to do, by cuſtom 


my 
- 


- By Can, 55. The churchwardens or queſtmen ſhall 


Ar. 287. 


as this is to charge a. temporal inheritance, 2 Refs 
2 | | 23. Strat 


\ 


:2Thu#th. 


grrSteatfot,” "Ste in f, 'probibjttd by the Taws both ec: Tess 
Ute and ſecular, For laymen 10 Babe patber to diſpoſe 9 
things 3 I order thhrifhe that" the ſcandul of fuck 


u ſur puiſon May be atte#ly abbH ved, w 7 Hol arihhioneys 

of the pariſhes withitr onr province, hot Inbrblng the limit 6 

their own power, or rather dt "regar Yin 2 2 Bade 

nz or rostet u the Get, or niowed the gra aſs gr dtoing in 

the" arebyards of hw church. + thapdl of our ſaid Provinee, 

185 'the will" of "tht" Peeters or Mart of fach churches or 
p 


els; or others _— 3 chem r * Tufo, and eu 


theredf,\and have —_ applied th ſame to their ou. uſes 
or tothe e of the wh 4 47 or her Perſons, at their will 
an N POM” wen (or, contentions," and 
grieviis ſeantals ds de, 255 V of f fach church 
und their pur Ipiomer t 8 0% Hut hvrity 
preſent countil, that 1 guilty bf fue pon Pall Incij 
the ſentence of „. pr nf munition, wt 40% Hall make 
Juffiient ammds and fabi furrlan. Land. "267: 75 


eine ihm 3 


ain the 1011 N dhe.reftery. nor picars] Th i is, in 


3 where chere is, a rector only; or ag wen only 


But if in the ſame church. there be both: rector. and vicar 
it may be doubted (age Linwood): to whether of them 
the trees or graſs ſhall belong. But ſuppoſe (ſays he) 
they. ſhall. belong. to the, re or; unlets in the endow- 
ment of the Wu they! {has} be otherwiſe: ee 
Lindw.. 267. 63 5 nn * 
In. Bellamp's caſe, . 13 7 Thie point, 8s; which 
of the two the trees do belong, was conſidered, but nat 
determined; where the yicar ſued the parſon impropriate 


in khe ſpiritual” court; for cütting them down; ant the 


ſuit being for damages, and an Action of t a lying 
at common law, à prohibition was granted, and 1 


wards upon the ſame grounds a conſultation denied? 
but what became of the main e Wks is, to whom 


the trees of right belonged, appears not: only Rolle ſeems 
to make the right turn upon this, t at they did belong 
to him who is bound to repair; which determination 
agrees. well with what is ſaid in the ſtatute: here follows 


ing, namely, that the parſon ſhall not cut them downs 


but when the chayecl wants e ge | 2 * A 
337. Gib. 207, 208. | p35 9 [2-40 
05 to the uſt bf the Uh hes] That b. to the uſe of the 


fabrick of the church; which it is not lawful to do, 
without the conſent of the rector or vicar to whom 


they belong. Atte it is very reaſonable, that neither 


rector 


7 "I — 
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rector nor vicar do fell ſuch trees but for evident neceſ- 


ing. thoſe trees be often "planted to 
wind from hurting the church ;' tue do prohibit the parſons Ml 


; \ 
* vr þ 
OP ) . x * 


ſity of the reparation of the manſe of the rectory, or of 
the chancel. But if the nave of the church want re- 
pairing, the rector, or vicar will do well (fays Lindwood) 


not to be difficult, in granting, leave to cut down one or 
two for that uſe. _ Lindw. 267. | | 5 


61K ED, IDE. DTS 1558) 
By the 35 Ed. 1. ſt. 2. intitled, Statutum ne rector 
proſternat arbores in cœmiterio: Becauſe we do underſtand, 
that controverſies do ofttimes grow between par ſans of churches 
and their pariſhioners, touching trees growing in the church- 
yard, both of them pretending that they do belong unto them: 
felues; we have thaught it good, rather. to decide this contro- 
ver by writing than by Alatute. . Forgſmuch as a churchyard 
that is dedicated is the. ſoil of a. church, and whatſoever is planted 
belongeth. to the fail; it muſt needs follow, that thoſe. trees 
which. be. growing in the 2 are to be rectoned among 


WY 
- * 


the goods of the church, the which laymen have no authority to 


apeſe ; but, as the holy eripture. doth teſtify, the charge ef 
them 5 


is committed only to prieſts 7 % And yet ſee- 
und the © force of the 


the charch, that they do not preſume" to fell them down unad- 
vrſedly, but toben the chancel of the thusch doth want ' neceſſary 
reparations -* neither ſhall they be converted to any other uſe, 
except the body of the church doth need lite repair; in 


which". the par ſons -of - their charity Hall do well to relieve 


the pariſhioners, with beflowing upon them the "ſame trees; 


which tor will not command to be done, but we will commend 
BY" n 5 3. INF 440 


it whon it is dons. 
Rather to decide this controverſy by wrating than by flatute} 


And therefore lord Coke calls this law a treatiſe only; 


law. Gib/. 28. HELEN 55 PI 
But when the chancel of the church doth want neceſſary 
reparations] If it appear that the perfon whoſe right they 
are, intends to cut them down for other purpoſes; a 
prohibition will be granted, to hinder waſte : and fo 
likewiſe to hinder the cutting down of ſuch trees in the 
churchyard, as are for the defence of the church. And 
if the trees be actually cyt down by any perſon, for other 


and adds, that it is but a declaration of the common 


uſe than is here ſpecified; it is thought that he may be 


indicted and fined upon this ſtatute. 11 Co. 49. Gil/. 
208. T | | | 
In the caſe of Strachy and Francis, Nov, 12, 1741, a 
motion was made on behalf of the plaintiff, who was pa- 

9 | „ 


Church. 


tron of the living, againſt the rector, for an injunction 
to ſtay waſte, in cutting down timber in the churchyard. 
By the lord chancellor Hardwicke : a rector may cut 
down timber for the repairs of the parſonage houſe or the 
chance], but not for any common purpoſe ; and this he 
may be juſtified in doing under the ſtatute of 35 Ed. 1. If 
it is the cuſtom of the country, he may cut down under- 
wood for any purpoſe; but if he grubs it up, it is waſte. 
He may cut down timber likewiſe for repairing any 


old pews that belong to the rectory; and he is alſo intitled 


to botes for repairing barns and outhouſes belonging to 


the parſonage.—An injunction was granted till the hear- 


ing of the cauſe, to ſtay the rector from cutting down 


timber, except in the particular inſtances before men- 


tioned. 2 Athyns, 217. a 


4. Altho' the church and churchyard be the parſon's, way, 


and be conſecrated ; yet a man may preſcribe to have a 


way through the church or churchyard. 2 Rollis Abr. 


265. | 
yard, without the conſent of the miniſter whole freehold 
the churchyard is, and a faculty alſo from the biſhop for 
the ſame. Par. L. 88, 89. 


5. No one can make a private door into the church- Door, 
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6. H. 13 G. 2. The rector and pariſhioners of &t Building upon it, 


Georges Hanover Square againſt Steuart. The pariſh was 
cited to appear in the biſhop of London's court, to ſhew 
cauſe why a licence ſhould nor be granted to Mr. Steuart, 
to erect a charity ſchool on part of the churchyard, And 
upon motion of the rector and pariſhioners, a prohibition 
was granted ; for the eccleſiaſtical court hath nothing to 
do with this, and cannot compel them without their con- 
ſent. Str. 1126, | : 


7. E. 8 G. 2. Pew againſt the churchwardens of S. Boundary, 


Mary Rotherhithe, Pew was libelled againſt in the ſpiri- 
tual court, for nuſance and encroachment on the church- 
yard; to which he pleaded, that he was the owner of 
four tenements, which formerly ſtood on the ground in 
queſtion, and that his preſent building was upon the old 
foundation, and did not project further. And this not 
being a matter properly triable there, a prohibition was 
granted. For tho? interrupting the uſe of a churchyard, 
as a churchyard, is properly cognizable in the eccleſiaſtical 
court; yet the bounds of it, which is matter of freehoid, 
ought not to be determined there, Str. 1013. 

E. 9 V. Hilliard and Teffreſon. A parſon libelled 
againſt the defendant in the ſpiritual court of York, for 

Vor I. Y having 


- 


8 Church. 
having cut elms in the churchyard ; and a prohibition was 


granted, upon ſuggeſtion, that Foy grew on his Ken dN 
L. Raym. 212. 


3 
1 


vi. Repdits. 


Anciently by the I. Ants; the "biſhops had the whole tithes of the | 


b.ſhops, dioceſe ; a fourth part of 'which, in every pariſh, was to 

be applied to the repairs of the church : but upon a re- 

leaſe of this intereſt to the rectors, they were conſe- 

quently acquitted of the Tepairs' of the churches. Degge, 
. 

Next by the rec= 2. And by the canon law, the repair of the church be- 


Wn.” longeth to him who receiveth this fourth part; that is, 
to the rector, and not ta the pariſhion ers. 
Finally bythe 3. But cuſtom (that is, the common law) transferreth 


* the burden of reparation, at leaſt of the nave of the church, 
upon © the pariſhioners; and likewiſe ſometimes of the 
chancel, as particularly in the city of London in many 
churches there, And this cultom the pariſhioners may 
be compelled to oblerye, where ſuch cuſtom is. Zimdw, 


53. 
Repair of be 4. But, generally, the parſon is N to repair the 
chancel in parti- chance], ot becauſe the freehold is in him, for fo is 


i 2 freehold of the church; but by the cuſtom of Eng- 
land, which hath' allotted the repairs of the chancel to 
the parſon, and the repairs of the church to the pari- 
ſhioners : yet lo, that if the cuſtom hath'been for the pa- 
Triſh, or the eſtate of a particular perſon to repair the 
chance, that cuſtom ſhall' be good; which is plainly in- 
timated by Lindwood as the law of che church, and is 
alſo confirmed by the common law, in the hooks of re- 
ports. But as to the obligation reſting upon the parſon, 

or upon the vicar; concerning that, the books of com- 
mon law ſay nothing; and fo, it is wholly left upon that 
foot, on which the law of the church hath placed it. 


Gilf. 199. 
Sometirres by 5. As to the vicars, it is ordained by a conſtitution 
the vicar. of archbiſhop Winchelſea, that the chancel ſhall be re- 


paired by the rectors and vicars, or others to whom ſuch 


repair belongeth. Lindw. 253. | 
W hereupon Lindwood obferveth, that where there is 
both rector and vicar in the ſame chürch. they ſhall con- 
tribute in proportion to their benefice. Lindo. 253. 
Which eis to be underſtood, where there is not a cer- 
tain direction, order, or cuftom, unto which of them 


fuch :cparation ſhall appertain, Lina. 235. | 
| 6. And 
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5. And as rectors of ſpiritual perſons, fo alſo impro- 


priators, are bound of common right to repair the chan- 
This doctrine (under the limitations expreſſed in 


cels. 
the foregoing article) is clear and unconteſted : the only 


difficulty hath been, in what manner they ſhall be com- 


pelled to do it; whether by ſpiritual cenſures only, in 


like manner as the pariſhioners are compelled to contri- 


bute to the repairs of the church, fince impropriations are 
now become lay fees; or whether by ſequeſtrations (as 
incumbents, and, as it ſhould ſeem, ſpiritual impropria- 
tors of all kinds, may be compelled). Gib. 199. 


As to this, it is ſaid to have been the opinion of the 


court of common pleas, that the ſpiritual court may grant 
ſequeſtration upon an impropriate parſonage for not re- 
pairing the chancel, M. 29 C. 2. 3 Keb. 829. yet by 
another book it is faid, that the court of common pleas 
did incline, that there could be no ſequeſtration ; for be- 
ing made lay fee, the impropriation was ont of the ju- 


riſdiction of the court chriſtian, and they were only to 


proceed againſt the perſon as againſt another laymen for 
not repairing the church, T. 22 C. 2. 2 Ventr. 35. And 
by the ſame caſe as reported 2 Med. 257. it is ſaid that 
the whole court except Atkins were of that opinion. 
Fatf. c. 39. 5 | , 

On the contrary, Dr Gibſon obſerveth, that impropri- 
ations, before they became lay fees, were undoubtedly 
liable to ſequeſtration ; that the king was to enjoy them 
in the ſame manner as the religious had done, and nothing 
was conveyed to the king at the diſſolution of monaſteries 
but what the religious had enjoyed, that is, the profits 
over and above the finding of divine ſervice, and the re- 
pairing of the chancel, and other ecceleſiaſtical burdens : 
and the general ſaving (he ſays) in the 31 H. 8. c. 13. 
may be well extended to a ſaving of the right of the or- 
dinary in this particular, which right he undoubtedly had 
by the law and practice of the church, which faid right 
is not abrogated by any ſtature whatſoever. Gib. 199. 

And he obſerveth further theſe things: 1. That altho' 
(as was expreſsly alledged in the two caſes above referred 
to) this power hath been frequently exerciſed by the ſpi- 
ritual courts; yet no inſtances do appear, before theſe, of 
any oppoſition made. 2. That in both the ſaid inftances, 
judgment was given, not upon the matter or point in 
hand, but upon errors found in the pleadings, 2. That 
one argument againſt the allowing the ordinary ſuch Ju- 
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Iifdiction, was ab inconvenienti, that ſuch allowance 
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would be a ſtep towards giving ordinaries a power to aug- 
ment vicarages; as they might have done, and Frequently 
did, before tne diſſolution. G8/. 199. 

Where there are more impropriators than one (as is 
very frequently the caſe) and the proſecution is to be 
carried on by the churchwardens to compel them to re- 
pair, it ſeemeth adviſable for the churchwardens firſt to 
call a veſtry, and there (after having made a rate for the 


repair of the church and other expences neceflary in the 


execution of their office) that the veſtry do make an or- 
der for the churchwardens to profecute the impropriators 
at the pariſh expence. In which proſecution, the court 
will not ſettle the proportion amongſt the impropriators, 
but admonith all who are made parties to the ſuit, to re- 
: pair the chance), under pain of excommunication. Nor 
will it be neceſſary to make every impropriator a party, 
but only to prove that the parties profecuted have received 
tithes or other profits belonging to the rectory ſufficient 
to repair it; and they muſt ſettle the proportion amongſt 
themſelves, For it is not a ſuit againſt them for a ſum 
of money, but for a neglect of the duty which is incum- 
bent on all of them. Tho? it may be adviſable, to make 
as many of them parties as can be come at with certainty. 
Repairing _ 7. Repairing of the chancel, is a diſcharge from con- 
—_ 1 Re to the repairs of the church. This is ſuppoſed 
xepairs of the to be the known law of the church, in the gloſs of John 
uch. de Athon upon a conſtitution of Othobon (hereafter men- 
tioned) for the reparation of chancels; and is alſo evident 
from the ground of the reſpective obligations upon parſon 
and pariſhioners to repair, the firſt the chancel, the ſe- 
cond the church; which was evidently, a diviſion of the 
burden, and dy conſequence a mutual diſengaging of 
each, from that part which the other took. And there- 
fore as it was declared in ſerjeant Davie's caſe (2 Roll's 
Rep. 211.) that there could be no doubt but the 1mpro- 
priator was rateable to the church, for lands which were 
not parcel of the parſonage, notwithſtanding his obliga- 
tion, as parſon, to repair the chance}; ſo, when this 
plea of the farmer of an impropriation (2 Keb. 730. 742.) 
to be exempt from the pariſh rate becaufe he repaired the 
chancel, was refuſed in the ſpiritual court, it muſt pro- 
bably have been a plea offered to exempt other poſſeſſions 
alſo from church rates. Gib. 199, 200. | 
Repairing a cha- $8, If there be a chapel of eate within a pariſh, and 
Lhe: of ene. do ſome part of the pariſh have uſed time out of mind, alone, 
charge trom | 1 : 
the repair of che without others of the pariſhioners, to repair the chapel of 
church. 1 | - eaſe, 


pro- 
ions 


and 
one, 


el of 


eafe, 
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eaſe, and there to hear ſervice, and to marry, and all 
other things, but only they bury at the mother church; 
yet they ſhall not be diſcharged of the reparation of the 
mother church, but ought to contribute thereto : for the 
chapel was ordained only for their eaſe. 2 RolPs Abr. 
289. 1 ; | h : 

So in the ſaid caſe, if the inhabitants who have uſed to 
repair the chapel, preſcribe that they have time out of 
mind uſed to repair the chapel, and by reaſon thereof 
have been diſcharged of the reparation of the mother 
church ; yet this ſhall not diſcharge them of the repara- 
tion of the mother church, for that is not any direct pre- 
ſcription to be diſcharged thereof ; but it is, by reaſon 
thereof, a preſcription for the reparation of the chapel, 
2 Koll's Abr. 290. 

If the chapel be three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 
the chapel have uſed always to repair the chapel, and 
there marry and bury, and have never within ſixty years 
been charged to the repair of the mother church ; yet this 
is not any cauſe to have a prohibition : but they ought to 
ſhew in the ſpiritual court their exemption, if they have 
any, upon the endowment, 2 Koll's Abr. 290. 

But if the inhabitants of a chapelry preſcribe to be 
diſcharged time out of mind of the reparation of the mother 
chureh, and they are ſued for the reparation of the mother 
church; a prohibition lieth upon this ſurmife. 2 Koll's 
F EP | 

If there be a pariſh church and chapel of eaſe within 
the ſame pariſh, and the chapel of eaſe hath time out of 
mind had all (piritual rights except ſepulture, and this 
hath been uſed to be done at the pariſh church, and there- 
fore they who have uſed to go to the chapel of eaſe have 
uſed time out vf mind to repair a part of the wall of the 
churchyard of the pariſh church, and in conſideration 
thereof, and becauſe that they who are of the chapel of 


eaſe have uſed time out of mind to repair the chapel of eaſe 


at their own coſts, they have been time out of mind diſ- 
charged of the reparation of the pariſh church ; this is 
a good preſcription : and therefore if they be ſued in the 
ſpiritual court to repair the pariſh church, a prohibition 
lieth. 2 RolPs Abr. 290. 

If the chapel of eaſe hath uſed time out of mind to have 
all divine ſervices except burial, and the inhabitants with- 
in the chapelry have likewiſe always repaired the chape], 
and preſcribe in conſideration of 3s. 4 d. a year to be paid 


* ü for 
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for the reparation of the mother church to be diſcharged 
of the reparation of the mother church; if the inhabitants 


of the chapelry are ſued for the reparation of the mother 


church, a prohibition lieth 1 bot this modus. 2 Koll's 
Abr. 290. 

T. 1 V. Ball and Crefs. The inhabitants of a cha- 
pelry within a parith, were proſecuted in the eccleſiaſtical 
court, for not paying towards the repairs of the pariſh 


"church ; ; and the caſe was, thoſe of the chapelry never 


had contributed, but always buried in the mother church, 

till about Henry the eighth's time the biſhop was pre- 
vailed on to conſecrate "them a burial place, in conſider- 
ation of which they agreed to pay towards the repair of 
the mother church, All which appeared upon the libel, 

And it was held by Holt chief juſtice, that thoſe of a 
chapelry may preſcribe to be exempt from repairing the 
mother church, as where it buries and chriſtens within it 
ſelf, and hath never contributed to the mother church; 
for in that caſe it ſhall be intended co-eval, and not a 
Jatter erection in eaſe of thoſe of the chapelry; ; but here 


it appears, that the chapel could be only an erection in 


eaſe and favour of them of the chapelry ; for they of the 
chapelry. buried at the mother church till Henry the 
eight” s time, and then undertook to contribute to the re- 


pairs of the mother church, 1 Salk, 164, 165. 


Churches united, 
how to de re- 


paired. 


Ecclefiaftical 
judge ſhall cavſe 
the repairs to be 
done, 


9. If two churches be united, the repairs of the ſeveral 


churches ſhall be made as ey were before the union. 


.. 


10. Othobon. The archdeacon ſhall cauſe ehancele to be 
e by thoſe who are bound thereunto. Ath. 112. 


Reynolds. Wie injoin the archdeacons and their officials, 
that in the viſitation of churches, they have a diligent regard to 
he fabrick of the church, and eſpecially of the chancel, to ſee 
if they want repair : and if they find any defects of that kind, 


they ſhall limit a certain time under a penalty, within which 


they ſhall be repaired. Aliſo they ſhall inquire by themſelves 
or their officials in the pariſbes where they viſit, if there be 
ought in things or perſons which wanteth to be corrected; and 
if they ſball find any ſuch, they ſhall correct the fame $9 Bot then 
or in the next chapter. Lindw. 53. 


Fabrick] The fabrick of the church conſiſteth of the 


walls, windows, and covering. Lindw. 53. 


Under a penalty] Where the penalty is not limited, the 
ſame is arbitrary (faith Linewood) : But this cannot in- 
| tend 
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tend here (he ſays) the penalty of excommunication ; inaſ- 
much as it concerneth the pariſhioners t univerſes, as 2 
body or whole ſociety,” who are bound to the fabrick of 
the body of the church: For the pain of excommunica- 
tion is not- inflicted upon a whole body together, altho' 

it may be inflicted upon every perſon ſeverally, who ſhall 
be culpable in that behalf, And the ſame may be ob- 
ſerved as to the penalty of ſuſpen/r9n ; which cannot fall 
upon the pariſhioners as a community or collective body, 
Vet the archdeacon in this caſe, if the defect be enormous, 
may injoin a penalty, that after the limited time ſhall 
be expired, divine ſervice ſhall not be performed in wy 
church, until competent reparation {hall be made: 

that the pariſhioners may be puniſhed by ſuſpenſion a 


terdict of the place. But if there are any particular per- 


ſons who are bound to contribute towards the repair, and 


altho' they be able, are not willifig, or do neglect the 


fame ; ſuch perſons may be compelled by a monition to 
ſuch contribution, under pain ef cxcemmunications; : that 
fo the church may not continue for a long time unrepaired, 
thro? their default, Lindw. 5 3. 

But this was before the'time that churchwardens had 
the ſpecial charge of the repairs of the church : And it 
ſeemeth now, that the proceſs ſhall iſſue againſt the church- 


wardens, and that they may be excommunicated for dil 
obedience, 3 8 


Stratford. Feraſmuch as archdeacens and oy ordinaries 
in their viſitatigus, finding defecis as well in the churches as in 
the ornaments thed of, and the fences of the churchyard, and in 
the houſes of the ingumbents, do command them is be repaired 
under pecuniary penalties ; and from thoſe that do not obey d 
extort the ſame penalties by 3 wherewtth the ſaid deſerts 
enght to be repaired, and thereby inrich their own purſes 13 


the damage of the poor people ; therefore that there may be no 


eccaſi on of complaint again inſt the archdeacons and other ordinarits 


and their miniſters by reaſon of fuch penal exattions and that 


it becometh not eccleſiaſtical perſons to gape after or enrich then 
ſelues with difhoneft and penal acquiſitions ; we ordgin, that 
ſuch penalties, fo often as they ſhall be exatted, fhall be con- 


verted t9 the uſe of ſuch repairs, under pain of ſuſpen/ion: ab 


icio which they ſhall ipſo faclo incur, until they ſhall ec fu 
ally aſſign what was ſo received to the reparation of the leid 
defefis. Lind. 224. 


By Canon 86. Every dean, dean and, chapter, area, 
aud civers wich have authority ts Held tee: fi r/tical V{fUGHong 
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by compoſition, law, or preſcription; ſhall furvey the churches 


| of his or their juriſdiftion, once in every three years, in bis 


No prohibition 


own perſon, or cauſe the ſame to be done. 


And by the ſaid canon they were required, from time. 


to time to certify the high commiſſioners for cauſes eccle- 
ſiaſtical, every year, of ſuch defects in any the ſaid 


_ churches, as he or they ſhould find to remain unrepaired, 


and the names and firnames of the parties faulty therein. 
Upon which certificate, the high commiſſioners were de- 
fired by the ſaid canon ex officio mero to ſend for ſuch par- 
ties, and compel them to obey the juſt and Jawful decrees 
of the eccleſiaſtical ordinaries making ſuch certificates, — 
But by the 16 C. c. 11. the high commiſſion court was 
aboliſhed ; ſo that the cognizance thereof now reſteth 
ſolely upon the eccleſiaſtical judge. 

11. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. 


in caſe of repairs, ſt. 4. I prelates do puniſh for that the church is uncovered, 


or not conveniently decked ; the ſpiritual judge fhall have power 


to take knowledge, notwith/landing the king's prohibition, 


The church] This is intended not only of the body of 
the church, which is parochial, but alſo of any publick 
chapel annexed to it ; but it extendeth not to the private 
chapel of any, tho it be fixed to the church, for that 
muſt be repaired by him that hath the proper uſe of it, 


for he that hath the profit ought to bear the burden, 


Churchwardens 
duty therein. 


And this the pariſhioners ought to do, by cuſtom known 
and approved: and the conufance thereof is allowed to 
the eceleſiaſtical court by this act. 2 Int. 489. 

12. Can. 85. The churchwardens or queſtmen ſhall 
take care and provide, that the churches be well and ſuf- 
ficiently repaired, and ſo from time to time kept and 
maintained, that the windows be well glazed, and Gat 
- the floors be kept paved, plain and even. 

If the churchwardens erect or add any thing new in 
the church, as a new gallery where there was none before ; 
they muſt have the conſent of the major part of the pari- 
ſhianers, and alſo a licence of the ordinary. 1 Med. 237. 

But as to the common reparations of the fabrick or 
ornaments of the church, where nothing new is added or 
done, it doth not appear that any conſent of the major 
part of the pariſhioners is neceſſary; for to this the church- 
wardens are bound by their office, and they are puniſhable 
if they do it not. 

If the major part of the pariſhioners of a pariſh, where 
there are four bells, agree that there ſhall be made a 


a rate 


fifth bell, and this is made accordingly, and they make 


* 


all: 
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a rate for paying for the ſame; this ſhall bind the lefler part 
of the pariſhioners, altho' they agree not to it: for other- 
_ wiſe any obſtinate perſons may hinder any thing intended 
to be done far the ornament of the church. 2 Rol{'s Abr. 
29 | 


repairs of the chancel, yet they are charged with the ſu- 
perviſal thereof, to ſee that it be not permitted to dilapi- 
date and fall into decay; and when any ſuch dilapidations 


ſhall happen, if no care be taken to repair the ſame, they 
are to make preſentment thereof at the next viſitation. - 
If a church be ſo much out of repair, that it is ne- 


ceſſary to pull it down; or ſo little, that it needs to be 
inlarged: the major part of the pariſhioners, having firſt 
obtained the conſent of the ordinary to do what is need- 
ful, and meeting upon due notice, may make a rate for 


new building, or inlarging, as there ſhall be occaſion. 
This was declared in the 29 C. 2. by all the three courts _ 


ſucceſſively; notwithſtanding the cauſe was much la- 
boured by a great number of quakers who oppoſed the rate. 
2 Mod. 222. Gibſ. 197, | | 
And the proper method of proceeding in ſuch caſe 
ſcemeth to be thus: namely, that the churchwardeus firſt 
of all take care that publick notice be given in the church 
for a general veſtry of the whole pariſh for that purpoſe ; 
which notice ought to be atteſted and carefully preſerved, 
as being the foundation of all the ſubſequent proceedings. 


At the time and place of meeting, the miniſter and 


churchwardens ought to attend ; and when the pariſhion- 
ers are aſſembled, the miniſter is proper to preſide ; and 
he, or one of the churchwardens, or ſuch. perſon as ſhall 
be appointed by them, ought to enter the orders of the 
veſtry, and then have them read and ſigned. And agree- 
able thereunto, a petition to the ordinary for a faculty 
(ſetting forth the particulars) ſhould be drawn up and 
ſigned by the miniſter churchwardens and pariſhioners 
preſent and approving thereof, Whereupon the ordinary 
will iſſue a monition, to cite all perſons concerned, to 


| ſhew cauſe why a faculty ſhould not be granted. Upon 


the return of which citation, if no cauſe or not ſufficient 
cauſe is ſhewed, the ordinary will proceed to grant a fa- 
culty as is deſired, and as to him ſhall ſeem good. 


VII. Church ſeat. 


HY | = 
And altho* churchwardens are not charged with the 
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1. Before the age of the reformation, no ſeats were Original of the 
allowed, nor any diſtin& apartment in a church aſſigned PO PN 
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to diſtinct inhabitants; except for ſome very great perſons. 


The ſeats that were, were moveable, and the property of 


Many wills of incumbents are to be ſeen, whereby they 


Of common tight 


to be repaired by 
the pariſhioners. 


Uſe of the ſeats 
in the pariſhion- 
eis. 


the incumbgnt, and fo in all reſpects at his diſpoſal. 


did of old bequeath the ſeats in the church to their ſuc- 
ceſſors or others as they thought fit. Athon and Lind- 
wood are ſilent in the caſe. The common-law books 


mention but two or three caſes before this time, and thoſe 


relating to the chancels, and "ſeats of perſons of great 
quality. Jobnſ. 175, 176. Ken. Par. Ant. 596. 

2. And generally, the ſeats in churches ate to be built 
and repaired as the church is to be, at the general charge 
of the pariſhioners, unleſs any particular perſon be charge- 
able to do the ſame by preſcription.” ' Degge, P. 1. c. 12. 


3. And altho” the freehold of the body of the church 


be in the incumbent thereof, and the ſeats: therein - be 
fixed to the freehold ; yet becauſe that the church is de- 


dicated to the ſervice lof God, and is for the uſe of the 


inhabitants, and the ſeats are erected for their more con- 
venient attending upon divine ſervice, the uſe of them is 
common to all the people that pay to the repair thereof. 


And for this reaſon, if any ſeat, tho” affixed to the church, 


be taken away by a ſtranger ; the' churchwardens, and 
not the parſon, may have their action rien the wrong 


doer. Wat}. c. 29. 


Biſbop to Jiſpcie 


tze lame, 


4. But the authority of appointing what deine ſhall 
fit in each feat, is in the ordinary; who is to take care to 
order all things appertaining to 2. ſervice, ſo that the 
ſervice of God may be beſt celebrated, that there be no 
contention in the church, and that all things be done de- 
cently and in order : for he,. having the cure of ſouls, is 
preſumed by the law to be a perſon that will have a pru- 
dent regard to the qualities of men in this caſe, net 1 
give precedence to ſuch as ought to have it. Watſi c. 

In the aforeſaid caſe of Cor ven and Pym, it was AN: 
ed, that if any man hath an houſe in a town or pariſh, 
and he and thoſe whoſe eſtate he hath in the houſe, have 
had time out of mind a certain pew or ſeat in the church, 
maintained by him and them ; the ordinary cannot remove 
him (for preſcription maketh certainty, the mother of 
quietneſs), and if he do, a prohibition lieth againſt him, 
But where there is' no preſcription ; there the ordinary, 
that hath the cure and charge of fouls, may for the avoid- 


: ing of contention in the church or chapel, and the more 
quiet and better ſervice of God, and placing of men ac- 


cording to their qualities and degrees, take order for the 


placing 


© 1 wad ent 
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placing of the pariſhioners in the church or chapel pub- 


lick, which is dedicate and nenen to the ſervice of 
God. e 

For the diſpofal of the ſeats in edle nave of the church, 
appertaineth of common right to the biſhop of the dioceſe; 
ſo that he may place and Kulplaer Anne he plea- 
ſeth. 2 Rolls Abr. 288. © 


5. But by cuſtom, the eres may Jive the Churchwardeng 
power tp diſpoſe 
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ordering of the ſeats, as in London; pi by the like of the ſame, 


cuſtom may be in other places. Wat. "4 

Fora cuſtom time out of mind, of diſpoking of ſeats by 
the churchwardens and major part of the pariſh, or by 
twelve or any particular number of the pariſhioners, is a 

ood cuſtom; and if the ordinary want pe? a prohibition 
will be granted. Gibſ. 198. 

But the churchwardens muſt ſhew ſome particular rea- 
ſon, why they are to order the ſeats excluſive of the or- 
dinary: for a general allegation, that the pariſhioners 
have uſed to repair and build all the ſeats in the church, 
and by reaſon thereof the churchwardens have uſed to or- 
der and diſpoſe of the ſeats, is not ſufficient to take away 
the ordinary's power in diſpoſing and ordering the feats ; 
becauſe this is no more than the pariſhioners are bound to 
do of common right, to wit, building and repairing the 
ſeats, for which they have the eaſement and convenience 
of ſitting in them. Watſi c. 39. | 

But if thro' the increaſe of inhabitants, more pews or 
galleries be neceſſary ; it is ſaid to be agreed, that the 
churchwardens cannot ere& them of their own head. 
Some ſay ſay, it cannot be done without the licence of the 
ordinary, And it is clear; if there be a diſpute, whether 
more pews are neceſſary, or where they ſhall be placed, 
the ordinary is ſole judge in that caſe, But if the in- 
cumbent, churchwardens, and pariſhioners do unanimouſly 
agree, that more pews are neceſſary, and that they ſhall 


be fixed in ſuch a place; it doth not ſeem that there is 


any neceſſity for the ordinary's interpoſition: for there can 
he no need of a judge, where there is no controverſy, 


Fohnſ. 163. Ayl Parerg. 484. 


6. If a perfon preſcribe, that he and his anceſtors, and Reparation ne- 
ceſſary to make 


all they whoſe eſtate he hath in a certain meſſuage, have 


_ uſed to fit in a certain ſeat in the nave of the church for 


time out of mind, in conſideration that they haye uſed 
time out of mind to repair the ſaid ſeat: if the ordinary 
remove him from this ſeat, a prohibition lieth ; for the 


ordinary hath not 25. power to diſpoſe thereof, for this is 
a good 


a title. 
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a. good preſcription, and by intendment there may be 4 


332 


4 conſideration for the commencement of this pre- 


ſcription, altho' the place where the ſeat is be the free. 
hold of the parſon. 2 RolPs Abr. 288. | 


But if a perſon preſcribe to have a ſeat in the nave of 


the church, generally, without the ſaid conſideration of re- 
pairing the ſcat, the ordinary may diſplace him. 2 Kol“ 
rt; . ( ons | | CE OT 4s 

Seat not to go to 7. A ſeat may not be granted by the ordinary, to a per- 
a wan and he fon and his heirs abſolutely. For the ſeat doth not be- 
om long to the perſon, but to the inhabitant ; otherwiſe, if 
he and his heirs go away, and dwell in another pariſh, 

they ſhall yet retain the ſeat, which is unreaſonable, 

G | 1 

Sent may be pre= 8. A ſeat in the nave or, body of a church, may be pre- 
benden for, 33 {cribed for as belonging to a houſe. This doctrine was 
br. ** heretofore doubted, and ſometimes denied and overruled, 
with regard to the general right of the ordinary, and the 
juriſdiction of the ſpiritual authority; but it ſeems now 

to be the doQrine received. Only, the reparation of it 

by the perſo ading ſuch preſcription, and praying a 
prohibition thereupon, muſt of neceſſity be alledged here; 

becauſe the ordinary in the body of the church prima fa- 

cie hath the right; and nothing but ſuch private repara- 

tion can diveſt him-of that right; which right ſtands good 

and intire (notwithſtanding poſſeſſion and uſe time out of 

mind) if the pariſh have but repaired. But it hath been 

held, that in two caſes, reparation,need not be particu- 

Jarly pleaded ; firſt, in caſe of preſcription for an ile, 

becauſe (ſay they) by the common law the particular 

perſons are ſuppoſed to repair, and ſo need not ſhew it; 

and the foundation of the right may be. for other cauſes 

than repairing, as for being founder, or having been con- 

tributory to its building: but this is not out of queſtion, 

'The ſecond caſe (which hath often been declared for 

law) is, where an action upon the caſe is brought againſt 

one whodiſturbs another in his ſeat; which diſturber being 

a ſtranger, and having not any right prima facie, the 

poſſeſſion of the other is a ſufficient ground of action, and 

it needs not be alledged that he repairs. Gilſ. 197, 198. 

Thus in the caſe of Kenrick and Taylor, E. 25 G. 2. 

On a ſpecial action upon the caſe, againſt the defendant 

for diſturbing the plaintiff in his pew, which he claims 

by preſcription as appurtenant to his meſſuage in the 

pariſh ; the. declaration ſets forth, that the plaintiff and 

all thoſe whoſe eſtate he hath in the ſaid meſſuage have 

| . | time 


Church. 


* 


time out of mind repaired the pew. A verdict was given 


for the plaiatiff, ſubje& to the opinion of the court, upon 
a caſe which ſtated that at the trial there was no evidence 
given that the plaintiff, or any of the owners of the meſ- 


ſuage, had ever repaired or been obliged to repair. the 


pew, or that the pew had ever wanted repairing. The 
_ queſtion was, whether the plaintiff can maintain this 
ation without proving repairs done to the pew. It was 
argued for the plaintiff, that as this was an action by one 
in poſſeſſion againſt a mere ſtranger and wrong doer, there. 
was no neceſſity to prove any repairs ; and that there was 
a great difference between an action againſt a ſtranger, 
and a conteſt with the ordinary in prohibition : for at 
common law the ordinary has the diſpoſal of all the feats 
in the church; and altho' they be built and repaired, at 
the charge of the whole pariſh, yet that will not ouſt him 
of his juriſdiction, and therefore a ſpecial title muſt be 
ſhewed againſt him by building or repairing the ſeat ; but 
poſſeſſion alone is ſufficient againſt a mere ſtranger. And 
of this opinion was the court; who ſaid, that this being 


a poſſeſſory action againſt a ſtranger and a mere wrong 


doer, the plaintiff was not obliged to prove any repairs 
done by himſelf or others whoſe eſtate he hath ; for it is 
a rule in law, that one in poſſeſſion need not to ſhew any 
title or conſideration for ſuch poſleflion againſt a wrong 
doer. But it is otherwiſe where one claims a pew or an 
ile againſt the ordinary, who undoubtedly hath prima 
facie the diſpoſal of all the ſeats in the church; and 
againſt him a title or conſideration muſt be ſhewn in the 
declaration and proved. 1 Wilſon, 326. 


9. A ſeat cannot be claimed by preſcription, as appen- And not as be- 
dant to land, but to an houſe. For ſuch a ſeat belongeth longing to the 


to the houſe in reſpect of the inhabitants thereof: and yet 
it hath been held, that a ſeat in an ile may be preſcribed 
for by an inhabitant of another pariſh. Gibſ. 198. 


and, 


10. As a ſeat in the church, ſo priority in a ſeat, may Priority ia a ſeat 
be preſcribed for. Thus it was declared in the caſe of may be preſcribe 


Carleton and Hutton, E. 2 Cha. Carleton claimed the up- 
per place in a feat. Hutton diſturbed him. The arch- 
| biſhop of York ſent an inhibition to Carleton, till the 


matter ſhould be determined before him. But preſerip- 


tion was ſurmiſed, and thereupon prohibition obtained : 

becauſe as well the priority in the ſeat, as the ſeat it elf, 

may be claimed by preſcription. Noy 78. Latch 116. 
11. Dr. Gibſon aflerts, that the ſeats in the chancel are 


under the diſpoſition of the ordinary, in like manner as 


thoſe 


tion of ſeats in 
the chancel, 
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thoſe in the body of the church. Which needs only to 
be mentioned (he faith), becauſe there can be no real 
ground for exempting it from the power of the ordinary; 
ſince the freehold of the church is as much in the parſon, 
as the freehold of the chancel ; but this hinders not the 
authority of the ordinary in the church, and therefore 
not in the chancel. And in one of our records, he ſays, 
in archbiſhop Grindal's time, we find a ſpecial licence 
iſſued, for the erecting ſeats in the chancel of a church, 
together with the rules and directions to be obſerved there- 
= CR 9. | 3 

And Dr. Watſon argues to the ſame purpoſe : altho' 
the law (he ſays) ſeems now to be ſettled to the contrary. 

__—__= —-Cz TT cc, .-- | 8 | 
Impropriator's 12. The parſon, or rector impropriate, is intitled to 
-- the chan- the chief ſeat in the chance}. This was reſolved by the 
| court of king's bench. T. 7 J. in the caſe of Hall and 
Ellis, that fo it is of common right, in regard to his re- 
pairing the chancel; but it was declared at the ſame time, 
that by preſcription another pariſhioner may have it, 

Ney 153. John. 164. ; 5 

Viear's feat in 13. In ſome places, where the parſon repairs-the chan- 
the chancel, ce], the vicar by preſcription claims a right of a feat for 
bis family, and of giving leave to bury there, and a fee 

upon the burial of any corps. John. 242, 243. | 
As to, the right of a ſeat in the chancel, ir was originally 
inherent in every vicar, For before the reformation, the 
hours of the-breviary were to be fung or ſaid in the chancel 
(not in the body of the church), by the expreſs words of 
a conſtitution of archbiſhop Winchelſea; and this was to 
be done, not only on ſundays and feſtivals, but on other 
days, by another conſtitution of the ſaid archbiſhop : 
And theſe hours were to be ſung or rehearſed, not by the 
vicar alone, but with the conſort and affiſtance of all the 
clergymen belonging to the church, which were the ec- 
eleſiaſtical family of the vicar. So that it is evident, that 
all vicars had a right of fitting there before the reformation, 
and by conſequence muſt retain. this right ſtil], unleſs it 
appear that they have quitted it : and if they have not for 
forty years paſt uſed the right, this breeds a preſcription 
againſt them in the eccleſiaſtical courts. In many chan- 
cels are to be ſeen the ancient ſeats or ſtalls uſed by the 
vicar and his brethren in performing theſe religious offices, 
like thoſe which remain in the old choirs of cathedral and 
collegiate churches ; and from hence it is, that cance!lus 
and chorus (the chancel and the choir) are words of the 
1 ſame 


C hurch. 


ſame ſignification. This being the place, where the body 
of the clergy of every church did ſing, or at leaſt rehearſed 
their breviary: and if any common pariſhioner may pre- 
ſcribe to a pew in the chancel, much more may the vicar. 


Manz 


As theſe ſeats were placed at the lawes end of the choir 


or chancel, for the daily uſe of the vicar ; ſo at the upper 
end ſtood the high altar of every church, where, as the 


vicar or his repreſentative was obliged to celebrate maſs 


every ſunday and holiday of obligation; ſo he might do it 


every day, if there was occaſion, or if he pleaſed: ſo that 


it is clear, the uſe of the chancel was intirely in the vicar, 
whoever repaired it; and therefore no wonder if the 
pavement were not to be broken up without his leave; 
and that thereupon he ſhould acquire a right of receiving 
what fees were due on ſuch occaſions. And the reforma- 
tion left the rights of parſon and vicar as it found them, 
John 244. 

Ir is therefore a very groundleſs notion with j impropria- 
tors, that they have the ſame right in the great chancel, 
that a nobleman hath in a leſſer. Theſe leſſer chancels 
are ſuppoſed by lawyers, to have been erected for the ſole 
uſe of thoſe noble perſons ; whereas it is clear the great 
chancels were originally for the uſe of clergy and people; 


but eſpecially for the celebration of the euchariſt, and 


other publick offices of religion, there to be performed by 
the curate and his aſſiſtants, That the parſons repaic,thele 
great chancels, doth not at all prove their ſole right to 
them; for they were bound originally to repair the church 
as well as chancel ; ; and of commom right the repairs of 
the church are ſtill in the parfon ; it is cuſtom only eaſes 
them of this burden, The ordinary hath no power to 


order morning or evening prayer to be ſaid in noblemen's 


chancels, but he can order them to be ſaid in the great 


chancel. Tohnf. 244, 245. 
14. If any feats annexed to the church be pulleddown, Seats pulled 
the property of the materials is in the parſon, and he may n. 


make uſe of them if they were placed in the church by any 
one of his own. head without legal authority; but for me 


ſears erccted by the pariſhioners by good authority, i 


ſeemeth that the property of the materials upon removal is 
in the pariſhioners. © Degge, P. 1. c. 12. 
If any perſons on their own heads {hall preſume to build 


any feat in the church, without licence of the otdi- 


nary, or conſent of the miniſter and chur chwardens, or in 
any conven'gnt.place, or too high; it may be pulled 
dow] ]7nỹ! dy order from the biſhop or his archdeacon, or by 

the 


* o® 
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the churchwardens, by the conſent of the parſon : for the 


- freehold of the church, and all things annexed to it, are 


in the parſon; and therefore if any preſume to cut or pull 
down any feat annexed to the church, the parſon may have 


an action of treſpaſs againſt the miſdoer (tho* he formerly 
ſet it up,) if he do it without the parſon's conſent, or or- 
der from the ordinary; but if the ſeat be ſet looſe, he that 
built it may remove it at his pleaſure. Degge P. 1. c. 12. 

In the caſe of Gibſon and Wright, in an action of treſ- 
paſs brought by Gibſon, for breaking and cutting in 


pieces his pew, and _ it away; the defendants plead- 


ed, that they were churchwardens, and that the plaintiff 
had built it in the church without licence. And by the 
court, The treſpaſs is confeſſed; for tho' they may remove 


the ſeat, they cannot cut the timber and materials into 


pieces. Ney 108. FFT | | 

But it hath been ſaid, that this caſe is not law: be- 
cauſe the freehold of the church being in the incumbent, 
when the perſon has fixed a ſeat to it, it is then become 
parcel of his freehold, and conſequently the right is in 


him; fo that the breaking the timber could not be preju- 


dicial to the other, becauſe he had no legal right to the 


materials, after they were fixed to the freehold;  Ne//. 


493. Sh. Par. 486. 


And Dr Watſon faith, altho' he will not queſtion the 
law of this caſe, yet thus much is to be ſaid againſt it; 
that the freehold being in another perſon, the annexing 
of the ſeat thereto ſeems to make the feat to be a part of 
the freehold, and ſo to be in him in whom the freehold 
is, and the uſe of it in them that have the uſe of the 
church ; and if fo, then the breaking the timber could 
be no wrong to him that had no legal right in it after it 
was faſtened to the freehold, and became (as other ſeats) 
of common uſe, and at the diſpoſal of the ordinary. 
Watf. c. 39. | 5 ä fp | 

And further he ſaith, that if a man with the aſſent of 
the ordinary doth ſet up a ſeat in the nave of the church 


*for himſelf, and another doth pull down or deface it ; 


treſpaſs vi et armis in ſuch caſe doth not lie againſt him, 
becauſe the freehold is in the parſon, and ſo the only re- 
medy is · in the eccleſiaſtical court. Wat}, c. 39. 

15. It is ſaid, that in all caſes of preſcriptions for ſeats, 
the ordinary hath nothing to do; but the matter is ſolely 
determinable at the common law. Degge P. 1. c. 12. 

And therefore if a ſuit be commenced in the ſpiritual 


court for a ſeat, upon the account of preſcription ; a pro- 
. 85 e | bhaidition 


Church. 


hibition will lie for the party ſued, becauſe whether the 


preſeription be good or not, is not in the ſpiritual court 


to judge. Wat. c. 39. 


And it is ſaid that the plaintiff, if it go againſt hm, | 


may have a prohibition as to the coſts ; becauſe tlie ſuit 
is coram non judice as to the principal: but there ſeem 
to be good reaſons againſt that. For the ſpiritual court 
may in ſeveral caſes proceed upon libels grounded on pre- 
ſcription, where the preſcription is not denied, (fo that 
ſuch ſuits are not abſolutely coram non judice :) and the 
reaſon why a prohibition ſhall ' be granted where the pre- 
ſcription or cuſtom is denied, ſeemeth to be this; that 
the notion of cuſtoms and preſcriptions is different by the 
eccleſiaſtical law from what it is at the common law, as to 
the time in which ſuch cuſtom or preſcription may be 
created: for thei eccleſiaſtical law allows of different times 


in creating cuſtoms or preſcriptions, and generally of leſs 


time than is allowed of by the common law, which owns 
no time in ſuch caſe, but that whereof there is no memo- 
ry of man to the contrary, Therefore the common law 
will not ſuffer the ſpiritual courts to try preſcriptions, 
whereby they might affect and charge perſons inheritances, 
by adjudging them to be good, which by the common 


law are no preſcriptions. Hatſ. c. 39. 


But the title to a ſeat is properly triable at the common 


law, by action upon the caſe; and it is agreed, that the 
plaintiff, need not to ſhew any reparation in his declara- 
tion, but he ought to prove reparation in evidence. Hat/. 
1 3 
evertheleſs, for a diſturbance in the ſeat, a man may 


ſue in the ſpiritual court; and the defendant, if he will, 


may admit the preſcription to be tried there; as a defen- 
dant doth a modus, or a penſion, by preſcription, 2 Salk, 


551. T. Raym. 755. 5 


. VIII. Goods and ornaments of the church, 
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1. By the 1 El. c. 2. Such ornaments of the church, and Goods ani orva- 


the church of England, by authority of parliament, in the ſe- 
cond year of the reign of king Edward the fixth, until other 
order ſhall be therein taken by the authority of the queen's majeſty, 
with the advice of her commiſſioners appointed and outharized- 
under the great ſeal of England for caufes ecoleſiaſtical, or of 
the metropolitan of this realm. 1. 25. = FR 


Other erder] Purſuant to this clauſe, the queen in the 
third year of her reign, granted a commillion to the arch- 


Vol. . 2 biſhop, . 


d 


da 


; of the miniſters thereof, ſhall be retained and be uſed, as was in ments in gen tl. 
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therein, 


Chvrehwardens i 
care theien, 


- 
Communion 


tab;e, 
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Wes, biſhop of London, Dr Bill, nd Dr Haddon, to 
reform the diſorders of chancels, ad to add to the orna- 
ments of them, by ordering the eee to be 
Swe at the eaſt end. Gibſc 20]. | 

And by the rubrick before; the common prayer: Such 
eee the aburch, and of the miniſters. thet eof, at all 
times of their miniſtration, ſhall be retained and be in g, as 
awere in this church of England, by authority of- parliqment, . in 
the Jecond year of the reign of king Edward, the fit. 

2. Reynolds. The. archdeacons. Mall take. care, that: the 
0 es of the altar be decent and in good arder; Ibat the church 
have, fit: books both for ſinging and reg 3 and at gk 5 
Le en deſl ments. ; 57 S 0 

By the ſtatuse of Circumſpecte, agatis,: 2 Fd. 1. ſt. = 
The kong 10 bis judges ſendeth greetings .\ Uſe aur ſc lues circum- 
ſpectly, in all matters cancer ning the prelates, Where they do 
puniſh fornibat the chur <> is. not conventently. decked © in nubich 
caſes, the;ſpiritual Judge, foall have . power-t9/ take tnnuledge 
pane the king's Probioitians ado Sl 6 lern Yo t 


Mt & 64-4 


Met condenientiy decked] For the law Mower ode 
Katte court to have conuſance in this caſe, of providing 
decent ornaments for the Qelebrativit f ht ſervice. 
2 Tnfl. 489. ; } RET. | D Wi; 
3. Can. 85. The Ch War darts or gelten MhatVihke 
bare, that all things in the*ichureh be kept! in fuch an er- 
derly and decent fort, without duſt, or any thing that 
may be either Wolfollis: or unfeem!y, as delt 'becometh'the 
houſe of God, and is preſcribed in an homily to that effect. 

4. Can. 82. Whereas we have no doubt, but chat Wall 
churches within the realm of England, convenient and 
decent tables are provided and placed for! the cekbration 
of the holy communion ; we appoint that the ſame tables 
. ſhall from time to time be kept and repaired in ſufficient 
and ſeemly manner, and covered in time of divine ſervice 


with a carpet of ſilk or other decent ſtuff, thought meet 


by the ordinary of the. place (if any queſtion be made. of 
it), and with a fair linen cloth at the time of the miniſtra- 
tion, as becometh that table, and fo ſtand, ſaving when 
the {aid holy communion is to be adminiſtreg. At which 
time the {ame ſhall. be placed in ſo gogd fort within the 
church or chancel, as thereby the minitter may be more 
congemently heard of the communicants in his prayer and 
miniſtration, and the communicants ally more conveni- 
ently, and in more nua;ber may communicate with the 
aid 8 ter. And all this to be done at the charge of 
he atithy bs > r 24 ws 1 "TS 
yy VF 
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In the caſe of Neigen and Baule, A. 1 fn. The 


1 l ii 1 NN $- 4 E | 1 
caſe was, that the communion table of ancient time had 


been placed in the chancel; that there were ancient rails 
about it, which were out of repair ; that the pariſhioners 
at a meeting had reſolved to repair the chancel and rails, 
and to replace the table there, and raiſe the floor fome 
ſte ps higher, for the ſake of greater decency : And up- 
on refulal to pay the rate, and a prohibition prayed, 
the court inclined that the pariſhioners might do theſe 
things; for they are compellable to put things in decent 
order, and as to the degrees of order and decency, there 
is no rule, but as the pariſhioners by a majority do agree. 


" 


Par. 70. 


5. In ancient times, the biſhops preached ſtanding Pulpit, 


upon the ſteps of the altar. Afterwards it was found 
ore convenient, to have pulpits erected for that purpoſe. 


DEP SFO 


4 +4 


church ſhall provide a comely and decent pulpit, to 
be ſet in a convenient place within the ſame, by the 


diſcretion 'of the ordinary of the place (if any queſtion 


1 


do ar iſe); and to be there ſeemly kept for the preaching 
of God's A „ene TY 


6. Can. 82. And likewiſe a. convenient ſeat ſhall be Reading def. 


made at the charge of the pariſh, for the miniſter to read 
ſervice in. „ * TRY, . 

or miniſtring the ſacraments or other rights of the church, 
ſhall wear a decent and comely ſurplice with ſleeves, to be 
provided at the charge of the pariſh. And if any queſtion 


ariſe touching the matter, decency, or comelineſs there- 


of; the ſame ſhall be decided by the diſcretion. of the 
ordinary, es Wh e 3 129 5 


8. Can. 81. According to a former conſtitution, too pont. 


much neglected in many places, we appoint, that there 
ſhall be a font of ſtone in every church and chapel where 
baptiſm is to be miniſtred ; the ſame to be ſet in the an- 
cient uſual places, In which only font the miniſter ſhall 


baptize publickly. 


Former conſlitutian] To wit, among the canons of 1571. 


Gibſ. 360. 


And by Can. 83. The churchwardens or queſtmen, 
at the common charge of the pariſhioners, in every 


* 


Cp 65 58. Every miniſter ſaying the pub! ick prayers, Surplice. 


Y. In an act in the 27 H. 8. fog puniſnment of ſturdy che 


vagabonds, it was enacled, that money goliected for the 


poor ſhould be kept in the common coticr or box ſtanding 


in the church of every parith. 
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Church. 

And by Can. 84. The churchwardens-ſhall. provide and 
have, within three months after the publiſhing of theſe 
conſtitutions, a ſtrong cheſt, with à hole in the upper, 
part thereof, to be provided at the charge of the pariſh, 
(if there has none ſuch already.” provided, * having three 
keys; of which one ſhall remain in the cuſtody of the 
parſon vicar or curate, and the other two in the cuitod 
of the churchwardens for the time being : which 9992 


340 


they ſhall ſet and faſten in the moſt convenient place, 
to the intent the pariſhioners may put into it their alms, 
for their poor neighbours, And the parſon vicar or cu-— 


rate ſhall diligentiy from time to time, and eſpecially 
when men make their teſtaments, call upon exhort an 
move their neighbours to confer and give as they may 
well ſpare to the ſaid, cheſt, declaring unto them, that 
whereas heretofore they have been diligent to beſtow 
much ſubſtance otherwiſe than God commanded, upon 
ſuperſtitious uſes, now they ought at this. time to be much 
more ready to help the poor and needy, knowing that to 
relieve. the poor is a ſacrifice which pleaſerh God: and, 
that alſo, whatſoever is given for their comſort, is given 
to Chriſt' himſelf, and is fo accepted of him, that he 
will mercifully reward the ſame. The which. alms and 
devotion of the people, the keepers of the keys ſhall 
5 yearly, quarterly, or oftner (as need requiteth) take out 
of the cheſt, and diſtribute the ſame. in the preſence of 
moſt of the pariſh, or of fix of the chief of them, to be, 
truly and faithfully delivered to their molt poor and needy y 
* neighbours. 
Baſin for the of- 10, Whilſt the ſentences of the offertory are in read- 
fertery. ing, the deacons, churchwardens, or other fit perſon. 
appointed for that purpoſe, ſhall receive the alms for 
the poor, and other. devotions of the people, in a de- 
cent baſin, to be provided by the pariſh for that purpoſe, 
| Rubr. 
. This offertery was anciently an oblation for the uſe of; 
the prieſt ; but at the reformation it was changed into 
on for the poor. HH. Par. 394. 


Chaliceand 


#ther veilels for * communien, ſhall at the charge of the pariſh, with 


the cammunlon. the advice and direction of the miniſter, provide a fuf- - 


ficient quantity of fine white bread and of good and whole- 
jo ne wine: which wine we require to be brought to the 
communion table, ina clean and ſweet ſtanding pot, or 
itoop of pewter, i a of purer metal, | 

h ; Ke: Minchelſea. 


. Can. 20. The churchwardens, a gant the time of | 


& 7 aa 1 ” 
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r 
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Church. 341 
Iuchelſia. The pariſhioners ſhall find at their own 
"8 e the Chalice or cup for the wine. Lindio. 252. 
hich, ſays Lindwood, altho' exprefled in the ſingu- 
"bib number, yet is not intended to exclude more than one, 
where more are neceſſary. Lindw. 252. | 
12. WWinehelſea. The pariſhioners, at their own charge, Bells, 
_ find bells with ropes. Lindto. 252. 
. Winchelſea. The pariſhioners ſhall find, at their Bier. 


[gu charge, a bier for the dead. Lind. 252. 7 


14. Can. 80. If any pariſhes be yet unfurniſhed of the Bible. 
bible of the largeſt volume; the churchwardens ſhall 
within convenient time en the Home at the charge of 
"wy pariſh. | 


Bible of the large/t volume] This was directed by the 
ſecond of lord Cromwell's injunctions under king Henry 
the eighth; and in the thirty third year of the ſame reign, 
it was inforced by proclamation and a penalty of 40ſh. 

The like order for this, and alſo for the paraphraſe of 
Eraſmus, was in the injunctions of Ed. 6. and continued 
in thoſe of queen Elizabeth ; and (together with the book 
of homilies) in the canons of 1571. But what bible is 
here meant, by that of the /arge/? volume, is not very clear. 
King James the firſt's en e, was not then made: 
44 Elizabeth's bible was called the b;/bop's bible ; and 
the tranſlations and reviews, commonly called the great 
bible, were thoſe of Tindal. and Coverdale in the time of 
king Henry the eighth, and that which was publiſhed by 
direction of archbiſhop Cranmer in the reign of Edward 1 
the ſixth. Gib/. 202. 

15. By Can. 80. The churchwardens or queſtmen of eee 
every church and chapel ſhall, at the charge of the pa- beck. 
Tiſh, provide the book of common prayer, lately ex- 
plained in ſome few points by his majeſty s authority ac- 
cording to the laws and his highneſs's prerogative in that 
behalf; and that, with all convenient ſpeed, but at the 
furtheſt within two months aſter the publiſhing of theſe 
our conſtitutions. 


Tately explained] To wit, in the conference at Hampton 
court. Gib/. 226. 

iner N. 0.2: The deen of common prayer ſhall 
be provided at the charge of the pariſhioners of every pa- 
Fiſh and cathedral church. f. 19. 

By the 13 & 14 C. 2. c. 4. A true printed copy of the 
| (preſent) book of common prayer ſhall, at the coſts and 
* of the „ of every pariſh-church and 

cnapeliy, 


* 


342 


butrb 


chapelry, ** church, college and hall; be provided 
before x of e ſeaſt of St thai 1662, on pain of 31, 


à mon 


8 ſo long time as they Niall, be noe 
thereof. 


| Book: of homi- 16, 55 $0. If any pariſhes be yet ee e 0 the 


lies. 


aa 


Table of degrees. 


Ten command- 
ments, 


Sentences, 


Monuments, 


book of bomilies allowed by authority; the. churchwar- 
dens ſhall within convenient time provide. the me at the 
charge of the parith. 140 

17. By Can. 17. In every pariſh ohurgh ak . 
ſhall. be provided one parchment. book at; the charge of 
the pariſh, wherein ſhall be written the day and year 
of every chriſtning, wedding, and burial within the pa- 
riſh; and for the ſafe keeping thereof, the churchwar- 
dens at the charge of the pariſh ſhall provide one ſure 
coffer, with three locks and keys, whereof one to re- 
main with the minifter, and the other two with the church- 
* wardens ſcverally. 

And by the 26 G. 2. c. 33. The churehtwardens ſhall 
provide proper books of vellum, or good and durable 
paper; in which all marriages and banns of marriage re- 
ſpectively, there publiſhed or ſolemnized, ſhall be te- 
Mind to be carefully kept and Preſerved for Publick 
Fae,” 1” 
Aod by che 30 C. 2. 4. 3. for burying in Whew; all 

' perſons in holy orders, deans, parſons, deacons, vicars, 

. curates, and their or any of their ſubſtitutes, ſhall take 

an exact account and keep a regiſter of every perſon varied 
in their reſpeQive . 

18. Can. q. „The table of degrees of Mierdege; pro- 
hibired, mall bein every. church, publickly ſet up at the 
charge of che parith.. 

19. Can. 82. Ihe ten commandments mall be ſet at 
"the charge of the pariſh, upon the eaſt end of every 
church are chapel, where the people may beſt fee and 
1 * the ſame. 

. Can. 82. And other choſen ſentences ſhall at the 
e hangs be written upon the walls of THE {aid churches 
and chapels, in places convenient, 

21. Lord Coke ſays, concerning the building” or erect- 
ing of tombs, ſepulchtes, or monuments. for the deceaſ- 
ed, in church, chancel, common chapel, or churchyard, 
in convenient manner; it is lawful; for it is the laſt 
work of charity that can be done for the deceaſed ; who 
whilſt he lived was a lively temple of the Holy Ghoſt, 
with a reverend regard and chriſtian hope of a joyful re- 
ſurre ion. And the defacing of them! is puniſh able by 

the 
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Church. 


the common law, as it appeareth in the book of the * Ed. 
4. 14. the lady Micbe's caſe, wife of Sir Hugh IWiche ; 


and ſo it was agreed by the whole court, M. 10 7. in 


the common pleas between Corven and Hu. And for 
the defacing thereof, they that build or er: the ſame 
ſhall have the action during their lives (as the lady iche 
had in the caſe of the 9g 24. ;) and after their deceaſes, 
the heir of the Nerat Hall have. the action. Burt rhe 
bu: ding or erecting of the {epulchre, tomb, or other 


monument, ought not to be to the hindrance of the cele- 


b:ation of divine ſervice, > 3 Lali. 202. 

For of grave ſtones (he ſays), winding ſheets, coats of 
arms, penons, or other enfigns of honour, hanged up 
Jaid or placed in memory of "the dead, the property re- 
mains in the executors; and they may bave actions againſt 
ſuch as break deface or carry them away, Or an appeal of 
felony, 3 Int. 1109. 


But Sir Simon Degge ſays, he conceives that this: muſt. 


be intended, by licence of the biſhop, or conſent of the 
4 and churchwaidens, Degge P. 1. c. 12, 
"And Dr Watſon ſays, this is to be underſtood of ſuch 
monuments only, as ate ſet up in the iles belonging to 
particular perſons; or if they are ſet up in any other 
part of the "church, he ſuppoſes it is to be underſtood, 


that PA: were placed there with the incumbent” 8 done 


Fal ſ. #. 30. 


And D. Gibfon obſerving ct Caith thus: Mo- 


numents, coat armour, and other enſigns of. honour, ſet 


up in memory ,of. the deceaſed, may not be removed at 


the pleaſure of the ordinary or Mean bale On the con- 
trary, if either they or any other perſon ſhall take awa 

or deſace them, tie perſon who ſet them up ſhall have an 
action azainkt them during his life, and after his death 


- the heir of the deceaſed {hall have the fame, who (as 
they lay) is inneritable co arms, and the like, as to heir 


loonis; and it availeth not that they are annexed to the 


frechold, tho” that is in the par ſon. But this, as he con- 


ceives, is to be underſtood with one nn ; If they 
were firſt ſet up with conſent of the ordinary; for though 
(as my lord Coke ſays) tombs ſepulchres or monuments 


may de erected for the deceaſed in church or chancel in 


convenient manner, the ordinary muſt be allowed the 
proper j 1ꝗge of that conveni-ncy; inaſmuch as ſuch erect- 
ing, as he addeth, ought not wo be to the hindrance of 
the celebration of diving ſervice. An if they are erccted 
Without conic aut, and upon inqui ry and inlpection (de? 
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Church. 


found to the hindrance of divine ſervice, he Winks it will 
not be denied, that in fuch caſe the ordinary hath ſuffi- 


cient authority to decree a removal, without any danger 
of an action at law. Gibſ. 453, 454. 

M. 10 G. Palmer againſt the biſhop of Exeter, Sir 
Thomas Bury ſet up his arms in the church of St Da- 
vid's in Exeter. The ordinary promotes a ſuit in the 
ſpiritual court, to"deface them, as being ſet up without 
his conſent. It was moved for a prohibition; on the au- 
thorities that action lies by the heir for defacing the mo- 
nument of his anceſtor : But Eyre and Forteſcue juſtices 


ſaid, the ordinary was judge what ornaments were proper, 


and might order them to be defaced. The ſame was af- 
terwards moved. in the court of common pleas, and de- 
nied there alſo. Str. 576. 
For the ordinary is the proper 1 about eefting 
monuments, or putting up other ornaments in the church: 
et nevertheleſs, notwithſtanding his allowance, an ap- 
peal lies to the metropolitan. As in the caſe of Cart and 
Marſh, AT. 11 G. 2. A diſpute aroſe between the par- 
ties, upon croſs petitions exhibited to the archdeacon of 
Bedford and. commiſſary of the biſhop of Lincoln, for 
leave to erect a monument againſt a pier in Dunſtable 
church, to the memory of their reſpective anceſtors. 
And upon allegations given in on both ſides, Marſh 
pealed to the arches againſt the admiſſion of Cart's alle- 
ation. Upon which Cart moved for a prohibition z in- 
Fhing, I. That ornaments are diſcretionary only in the 


ordinary, and therefore no appeal would lie. Ox, 2. If 


it did, yet it muſt be to the biſhop of Lincoln, and not 
to the arches. But the court held, that tho“ ornaments 
cannot be ſet up without the conſent of the ordinary 
yet it muſt be exerciſed according to a prudent and le- 


pal diſcretion, which the ſuperior hath a right to look ' 


into and correct; and therefore the appeal well lay, as it 
doth in caſes of granting of adminiſtration to one, where 


| there are two in equal degree. And as to its being an 


appeal to the arches, it was held, that wherever the act 
is done by a commilſlary, it is conſidered as the act of the 
ordinary himſelf; and to him no appeal will lie from his 
own act, and it muſt conſeguently be to the metropo- 
Titan. So the rule for a prohibition was diſcharged. 
Str. 1080. 

232. If an ſuperſtitious pictures are in a window of 
a church or ile, it is not lawful for any to break them, 


without licence of the ordinary: and in Pictet caſe, 


Wray 
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Wray chief Juſtice bound the offender to the good beha- 
viour. 'Cro. Fa. 366. 1 5 


23. Beſides what hath been obſerved in particular, there Other goods und 
are many other articles for which no proviſion is made ments. 


by any ſpecial law, and therefore muſt be referred to the 
general power of the churchwardens, with the conſent of 


the major part of the pariſhioners as aforeſaid, and under 


the direQion of the ordinary; ſuch as the erecting gal- 
leries, adding new bells (and of 8 as it 
ſeemeth, ſalaries for the ringers), organs, clock, chimes, 
king's arms, pulpit cloths, herſe cloth, ruſhes or mats, 
veſtry furniture, and ſuch like. | 

There are alſo beſides theſe, by an aneient conſtitution 
of archbiſhop Winchelfea, divers other particulars injoin- 
ed to be found at the charge of the pariſh, which ſince 
the reformation are become for 'the moſt part obſolete ; 
but nevertheleſs, as they do frequently occur in our 
books, it may be proper not to paſs them altogether un- 
noticed. hich conſtitutioh is thus: 

The pariſhioners ſhall find at their own charge, theſe ſeveral 
things following ; a legend, an antiphonar, a grail, a pſalter, 
a troper, an ordinal, a miſſal, a manual, the principal veſt= 
ment, with à cheſible, a dalmatic, a tunic, with a choral cope, 
and all its appendages, a frontal for the great altar, with 
three towels, three ſurplices, one rochet, a croſs for proceſſions, 
croſs for the dead, a cenſer, a lanthorn, an hand-bell to. 
be carried before the body of Chriſt in the viſitation of the 
fich, a pyx for the body of Chrift, a decent veil for lent, banners 
for the rogations, a veſſel for the bleſſed water, an eſculatory, 


'a candleflick for the taper at Eafter, a font with a lock and 


hey,” the images in the church, the chief image in the chancel, 
the reparation of the body. of the church within and without 
as well in the images as in the glaſs windows,” the repara- 
tion of books and ve/iments whenever they ſhall need. Lindw. 
251. | 

_ Legend] The book containing leſſons to be read in the 
Publick ſervice, taken out of the holy ſcripture, the lives 
of ſaints, the writings of the ancient fathers and other 
doctors of the church, Lindw. 251. 


Antiphonar] From a contra, and wm ſonus ; ſo called 
from the alternate repetition of the pſalm; one part 
thereof being ſung by one part of the choir, and the 


other part thereof by the other part of the choir; And 


it contained not only the antiphonæ, as the word barely 


ſignifies, but alſo the invitatories, hymns, reſponſories, | 
verſes, . 


Church. 


yerſes, collects; and whatever was ſaid or ſung in. the 
choir, called the ſeven Abe or F. ach, except the 
leſſons. Lindiv. 21. . 42 81 


rei] Gradale; ſtrictly een this denißeth that 
which is ſung gradatim after the epiſtle: but here it is to 
'be underftood of that whole bob which containeth all 


that was to be ſung by the quire at high maſs; the tracts, 


ſequences, Hallelujahs, the creed, offertory, erifivium, 
and the reſt ; as alſo the office for ſprinkling the holy 


water. Lindw. 251. 


Pſalter] The book wherein the plalas are contained, 
Lune 251. Fe 


© Troper] Fhis contained the” Ggbegecs t which 
were not in all grails. The ſequences were devotions 
uſed after the epiſtle. Lindio. 251. a 


Ordinal] The book which ordereth he manner of per- 
forming divine ſervice : and ſeemeth to be the ſame which 
was called the pie, or. portuis, and ſometimes 20s GI 


Lind. 251. Johnſ. //inch. 


Mia] The book which eonitilinoch! all wings pertain- 
ing to the ſaying of maſs, Lindio. 281. 


Anual]. So called a manu, as being required to be 
conſtantly at hand; and it ſeemeth to be the ſame, as the 
ritual ; and containeth all things belonging 1 to the mini- 
Aration of the ſacraments and ſacramentals : alſo the bleſ- 


ſing of fonts, and other things by the uſe of the church 


requiring benediction: and the whole ſervice uſed: at rer 
geſſions, Lind. 1. 1 


* 


Principal OT That is, the beſt cope tobe worn 


on the principal fealts. Lind. 252. 


Cheſible] . the garment worn by the prieſt, 
next under the cope ; which was called alſo the' planet. 
And it is ſaid to be fo called, as being a kind of cottage 
(as it were), or little houſe; ring him all over, 
Lind. 252. | 


Diatnatic] A deacon's garment ; fo cated, from being 


at firſt woven in Dalmatia. Lind. 252. Johnf. Winch. 


Tunic] The ſubdeacon's garment, which he. uſeth in 


ſerving the miniſter at the mals. . Lind. 252. 


Choral cope] Cupa in choro: a cope, not ſo good as 
that to be uſed on feſtivals, but to be worn * the 
8 pl ieſt 


— 


er is vw 


Church 


. Prieſt who e. at the ſaying or ſinging the hours. 


. { 
1 rapa was ſo called a capiende, becauſe it containeth 
or covereth the whole man. Lind. 252. 


And all its appendages] To wit, the amy, alb, girdle 


- maniple, and ſtole. Lind. 252. 


Frontal] A ſquare piece of linen cloth covering the al- 


tar, and hanging down TON it; other wiſe called a pall. 


Lind. 2:03; 


For the great altar} In A uf the faint to hm 
the church is dedicated which was wont to be placed in 


the Fs as in a more Tala Parr of. the. churgþ. 


Be + fowels] Two to be laid upon the ir under the 


3 44 and the third for Vipfos the hands. Lind. 


252. 


and was for the clerk who aſſiſted the prieſt at the maſs ; 
or for the prieſt when he baptized children, that his arms 


might be more at liberty. Lind 252. 


A erofs for the dead] To be laid on the coffin, as it 


ſeerwith'; or on the corps when it was nnen to _e 


church.  Fohnſ. 


7 | Pyr] With a lid or cover. Lind. 252. 


Oſculatery] This was a tablet or board, with the pic- 


ture of Chriſt, the bleſſed Virgin, or che like; which 
the prieſt kiſled himſelf, and gave to the people for the 


ſame purpoſe, after the conſecration was performed, in- 


3 ſtead of the ancient kiſs of charity. Johnſ. 0 


nag] To wit, of Chriſt crucified, and of other ſaints, 


Lind, 253. 


The chief image in the 3 "x That is, of the ſaint 1 to 
whom the church is dedicated. Lindi. 253. 


24. A perſon may give or dedicate goods to God's ſer- Who hath the 
vice in ſuch a church, and deliver them into the cuſtody i" 
of the een ee and thereby the . is imme- church, 
diately changed. ren £23 4 , 12. 


And : 


Three ende For the uſe of the three miniſters of the 
church 3 | che ner ny, and | ſubdeacon, * | 


| ö . 
Nochet] Rochet is a pirates, ſave that it has no feared; | 
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Chureh. 


And if a man erect a pew in the church, or hang up 


a bell in the ſteeple, they do thereby become church 
goods (tho? they are not exprefsly given to the church), 
and he may not afterwards remove them; if he does, the 
churchwardens may ſue him. | 8 
The ſoil and frechsld of the church and churchyard 
is in the parſon; but the fee ſimple of the glebe is in 
abeyance. 1 nfl. 341. Aud if the walls, windows, or 
doors of the church be broken by any perſon, or the trees 


In the churchyard be cut down, or graſs there be eaten 
up by a' ſtranger; the incumbent of the rectory (or his 


' tenant if they be let) may have his action for the dama- 
Hui. c. 39. ? 7 K-54 | 
But the goods of the church do not belong to the in- 


cumbent, but to the pariſhioners ; and if they be taken 


away, or broken, the churchwardens ſhall have their ac- 
tion of treſpaſs at the common law, TWaiſ.-c. 39. As 
in the caſe of Buck/al, T. 12 F. But whereas it 1s there 
"Faid, that ſuit ſhall not be therefore in the ſpiritual court; 
a later judgment (E. 18 C. 2.) ſays, that tho" the church- 
wardens had an action at common law, againſt thoſe who 
| had taken away the bells, yet the more proper remedy was 
in the Fi court, becauſe at the common law only 
damages would be recovered, but the fpiritual court would 
decree the reſtoring of the thing it ſelf, 1 Ro Rep. 57. 
1 Sid. 281. Gibf. 206. 5 e 
By the civil law, the goods belonging to a church are 
forbidden to be alienated or pawned, unleſs for the re- 
demption of captives, for relief of the poor in time 
of great famine and want, or for paying the debts of 
the church if a ſupply cannot be otherwiſe raiſed, or upon 


- ther caſes of neceſſity or great advantage to the church. 


And in every alienation, the cauſe muſt be firſt examined, 


"and the dectee of the prelate intervene, with the con- 


ſent of the whole clergy or chapter. Mocd Cru. L. 142. 

But by gþe Jaws of England, the goods belonging to 
a church may be alienated : yet the churchwardens alone 
cannot diſpoſe of them, without the conſent of the pa- 
Tiſh : and a gift of ſuch goods by them without the con- 


ſent of the ſidemen or veſtry is void, Maiſ. c. 39. 


*% 


TX. Church rate. 


Rate to be made 1. Rates for reparation of the church are to be made 
by the churchwardens, together with the pariſhioners aſ- 
8 ſembled, 


BY < © veſtry mect- 
in 


ö Church. 
ſembled, upon publick notice given in the church, And 

the major part of them that appear, ſhall bind the pariſh: 
or if none appear, the churchwardens alone may make 
the rate; becauſe they, and not the pariſhiapers, an 
be cited and puniſhed, in defect of repairs. But the hi- 

ſhop cannot direct a commiſſion, to rate the pariſhioners, 

and appoint: what each one ſhall pay: this muſt be done 

by the churchwardens and pariſhioners; and the ſpiritual  _ 
court may inflict ſpiritual cenſures till they do, Graf: 196. ; 
1 Bac. Abr. 373 

But if the rate be illegally impoſed, by. ſuch commiſe 
ſion, from the biſhop, or otherwiſe, without the pariſhi- 
oners conſent ; yet if it be after aſſented to, and coofirm- 
ed by the _— part of the pariſhioners, that will make 
it good, 41. . 

2. And theſe — are not chargeable upon the land, Perſonal charge 
but upon the perſon. in reſpe& of the land, ſor the RR 
equality and indifferency. Degge P. 1. c. 12. | | 

And. houſes as well as lands are chargeable, wad in 
ſome places houſes only; as in cities and large towns, 
where there are only houſes, and no lands to be charged. 

Hetl. 130. 2 Lutw. 1019. 

3. It hath been ſaid, that if a perſon be rated for the, Whether there 
ornaments of the church, according to his land; which he. e. . 
hath in the pariſh; a prohibition lieth : becauſe for theſe the fabrick, ant 
he ought to be rated according to his perſonal eſtate, born eg 
2 Rall 's Abr. 291, F 

And that if a perſon who i is not an x inhabitant ahhh | 
the . pariſh, but hath land. there, is rated there for the 
ornaments, of the church according to his land z a pro- 
hibition lieth: for the inhabitants ought to be rated for 
them. M. 20 J. And Yelverton- ſaid, that this [hag 
been divers times fo reſolved. 2 Koll's Abr. 291. 

And Lind wood ſays, that perions living out of the pa- 
riſh, and having lands within the pariſh, ſhall be rated 
for the ſame in reſpect of 1:al but not of perſonal charges; 
and for this he refers to ſeveral paſſages in the civil law. 

Lindw. 255. 

And Dr Gibſon ſays, a rate for the reparation. of the 
fabrick of the church is. real, charging the land, and not 
the perſon; but a rate for ornaments is perſonal, upon 
the goods and not upon the land. Thus it was defined 
and agteed in the cout of king's bench, E. 8 7ac. where 
the tax was, for the reparation of the church, for church 
ornaments, and for iexton's wages; and decauſe the per- 
fon rated, thy* an occupier of land in the pariſh, dwelt 
2 out 
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d. 


out of it, he was declared to be unduly rated in the two 
laſt articles; ; and it was further agreed, that if a tax be 
made for the reparation of ſeats in a church; a foreigner 


ſhall not be taxed for that, becauſe he hath” no benefit 
by them in particular. The ſame diſtinction, as to orna- 
ments, was again declared to be good, M. 20 Fac. And 


long after theſe, in Weodward's caſe, in the 4 Ja. 2. 
where the 1 matter was, a tax for the bells of the chüfeh, 
a prohibition was granted, upon this ſuggeſtion, that the 
party who prayed it, was not an inhabitant of the pariſh ; 
and the court gave fof reaſon, becauſe it is a perfenal 


charge to which the inhabitants alone are liable, and not 


thoſe who only occupy in _ pariſh, 190 lar in another. 
W 
ut — trial of the 3 caſe, upon the nine, 
7. 1 W. it was determined, that Moedipard, although he 
lived in another pariſh, Was an as will appear after- 
| wards. | a 
And Sir gien Bigge f faith hub: here hath been foe 
queſtion made, 'whether'one" that holds lands in one pa- 
riſh, and reſides in another; may be charged to the or- 
naments of the pariſh where he doth not refide; and ſome 
e have been, that foreigners were only 'thafgeable 
to the ſhell of the church, but not to bells, ſeats, or or- 


J naments. But he ſays, he conceives the law to be clear 


otherwiſe; and that the foreigner that holds lands in 
the pariſh, is as much obliged ts pay towards the bells 
ſeats and ornamente, as to the fepair of the thbtch ; 


otherwiſe there Woult? be great” Confuſion in waking Re | 


veral levies, the one for the repair of the church, the 
other for the ornaments, which he ſays h he: Heyer hitry- 
ed to be practiſed within his knowledge. And it is poſ- 
ſible that all, or the greateſt part of the land in a pariſh 
may be held by foreigners ; ; and*it were Unreaſonable in 
ſuch caſe to lay the whole charge upon the inhabitants, 
which may be but a poor ſhepherd. "The reafon alledged 
againſt this charge upon the foreigners, is chiefly becauſe 
the foreigner bath no benefit by the bells, ſeats, and or- 
naments; which receives an anſwer in Feffrey's cafe (Co. 
67. 15 for there it is refolved, that landholgers' that live 
in a foreign pariſh,” are in judgment of law inhabitants 
and pariſhioners, as well in the pariſh where they Hold 
lands, as where they reſide ; and may come to the pariſh 
meetings, and have votes there as well as others, For 
authorities in the caſe, it is clear by the canon law, that 
all Iandholders, whether they live in the pariſh or out of 
60s | | > 
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130. Latch. 203. 


Church. 

it, ate bound to contribute. And he hath ſen (he ſays} 
a report under the hand of Mr Latch, thut*it was reſolv- 
ed in-1/llymts- caſe; H, 6. Ja. and in Gheſizr's caſe in 


the 10: Ja. that a foteigner that held lands in another pa- 


tiſh wherein, he did not zeſide, was as much chargeable | 


to the ancient ornaments. gf the church, as bells, ſeats, 
and the like, as thoſe that lived in the pariſh ; but that 
ſuch landholders could not be charged to new bells, or- 
gans, or ſuch like. And Mr. Buifrode (1 Buiftr, 20.) re- 
ports à caſe about the ſame time, that the chief juſtice 
Fleming and Mr j uſtice Milliams were of the ſame opinion, 
and gave this reaſon, that the foreigner might come to 
the church if he pleaſed. Degge P. 1. c. 12 

And the practice, for the eaſe and convenience thereof; 
ſeemeth now generally to go with this latter opinion. 
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4. Iſ a pariſh plead; a cuſtom for it to be laid only for To be charges 


lands, and not for houſes: or to be laid only for arable with equality as 


lands, and to bè excuſed. for their paſtures; or to be laid ldiffetcnce. 


only for their ſheep walks, and not for the reſt; the cu- 
ſtom cannot be good: for by the law, all lands and houfes 
are to be equally rated; and their paying for ſome part, 


can be no good cauſe for the diſcharge ot the reſt. Hell. 


Stratford. All perſons, as well religious, as others 0 hat- 
ſeever, having. poſſeſſions farms, or rents, which are nat of the 
glebe er endowment of the churches to be repaired, living with- 
in the pariſh or elſewhere, ſhall be bound to contribute with the 
ret of ibe pariſbioners of the aforeſaid churches,. as often, as 
foall be. needſul, is all charges incumbent upon the pariſhioners, 
concerning their church and the, ornaments thereof, by late or 
cuſtem ʒ having reſpect unto the quantity of. uch Palſefions 
and rents. Whereunto,, jo often as ſhall be neceſſary, the ardi- 
nary: ſpdll compel them by eccleſiaſtical cenſures and other lawful 
means: Lind 255. e ee | | 


" "Thich ave nit of theglebe or endowment of the churches to 48 


repaired] Therefore if ſuch lands be of the gleve or endo- 
ment of the churches; he who is tenant of the lands, 


bught not to contribute to ſuch repairs or ornaments» 


Lindw. 255." | | 2 5 
Of the cburebes to he repaired] From hence it aypea reth, 
that if there be lands within the parith belonging to an- 
oc her church, and which are of the glebe or engowment 
of ſuch other church; yet they who have ſuch lands, 
ought to contribute to the repairs and ornamen.s of the 


af eh _ 
o 


church | 


ws 
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| Church. 


church of that 1 within which rig ſuch lands do 
lie. Lind. 25 Se: 


With the refl 7 the pariſhioners] This implieth, that they 


who live out of the pariſh, and have lands within the pa- 
riſh, ought to be rated amongſt the pariſhioners of "me 
pariſh where the lands lie. Lind. 255. 


Their church] To wit, the building, repairing, « or a 
ſuſtentation thereof, Lend. 255. 


Having reſpeft unto the quantity of ſuch po wd Which 
ought to be eſtimated according to the * of the rent. 


Lind. 25 5. 

5. If a perſon inhabiteth in one pariſh, and hath land 
in another pariſh, which he occupieth himſelf there; he 
ſhall be charged for this land, for the reparation of the 
church of the pariſh in which the land lieth : becauſe he 
may come there when he will, and he is to be Charged i in 


_— of the land, 2 Rolls br. 289. 
ut a perſon cannot be charged in the pariſh where he 


inhabiteth, for land which he hath in another pariſh, to 


— 


the reparation of that church where he inhabiteth; for 


then he might be twice charged: for he may be charged | 


for this in the pariſh where the land lieth. 2 Rolls Abr. 
28 
. therefore the rate ſhall be laid upon all lands with- 
in the pariſh, altho* the occupiers inhabit in another pa- 
riſh. hich point was firſt fully ſettled in ich's caſe, 
= 31 & 32 El. (5 Co. 66.) where it was alſo reſolved (Par- 
ant to the opinion of divers civilians under their hands), 
that ſuch occupation of land maketh the perſon occupying. 
4 pariſhioner, and intitles him to come to the aſſemblies of 
the ſame pariſh, when they meet together for ſuch pur- 
ſes ; and it was ſaid, that if ſuch lands were not liable 
o be rated, a perſon who inhabiteth in one pariſh might 
— the greateſt part of the lands in another pariſh, 
and ſo churches might come to ruin. And altho', ſeven 
years after this, in the caſe of Paget and Crumpton (Cra. 
Bl. 659,) a prohibition was obtained, upon a ſurmiſe, 
that the perſon rated lived not in the pariſh ; yet upon 
ſight of this precedent, Popham chief juſtice changed his 
opinion, and it was reſolved by him and the whole court, 
that a conſultation ſhould be granted; and now (lord 
Ga ſays) this is generally allowed and received for law. 
ib. 196. 
2 7 1 I. Woodward and Makepeace. W e who 


lived in the dioceſe of Litchſield and "Ls but oc- 
_  -Cupied 


r 1 


% ²˙ bl!!! ĩ§ĩ- a al. doo 


Is 


„ 
* 


eupied "EP in- the pariſh. of D. in the diogeſe: of Peter - 
borough, was in the ſaid pariſh of D. taxed in reſpect of 
his land, as an inhabitant, towards a rate for new caſting. 
of the- bells; and becauſe he refuſed to pay, was cited in- 
to the court of the biſhop of Peterborough, and libelled 
againſt for this matter. And by the court; this is not a 
citing out of the dioceſe, within the ſtatute of the 32 H. 
8. c. 9. for he is an inhabitant where he occupies: the 
land, as well as where he perſonally refides : Secondly, 
that altho' he doth not perſonally live in the  pariſh;, yet 


by having lands in his hands he is taxable: And whereas 


it was pretended, that the bells were but ornaments, it 
was held, that they were more than mere ornaments ; 
that they were a8 neceſſary as the ſteeple, which is of no 
uſe without the bells; and Holt chief juſtice ſaid, If he 
de an inhabitant as to the church, which is confeſſed; 
how can he not be an inhabitant as to the err . ww 
the church? 1 Salk. 164. 91 
6. Where ſuch lands are in tand not W * hat Tenant to be 
the tenant ſhall pay. For (as it was determined in Feffrey's theta 2nd act 
caſe before cited) there is an inhabitant and pariſhioner el. 
who may be charged; and the receipt of the rent doth Gy 
not make the leſſor a pariſtiioner. And ſo it was reſolved 
in the 4 W. (4 Mod. 148.) where a libel was in the ſpi- 
ritual court, for not paying a rate; and the ſuggeſtion. in 
order to a prohibition was, that the lands were in the 
occupation of his tenant, and himſelf was not. a pa- 
riſhioner ; and it was held to be a 8 ſuggeſtion, and 
that the e ſtiould 1. RN _ the owner. 


Gibf. 19 TEM Þ 25 = 
7. ul bs faid, that the patron of a an as in + right 2 *he 
under Or A 


of the founder, may preſcribe, that in reſpect of the found- punch be 
ation, he and his tenants have been freed from the n — | 
of repairing the church. Degge, P. 1. . 12. 

8. The rectory, or vicarage which is derived: out of i oy Rectory how far 
art not chargeable to che repair of the body of the church, fte. 
ſteeple, publick chapels, or ornaments; being at the whole 
charge cf repairing the chancel. Degge, P. I. c. 12. meln 
But an impropriator of a rectory or parſonage, though f 
bound to repair the chancely is alſo bound to contribute 
to: the reparations of the church, in cafe he hath lands in 
the pariſh which are not parcel of the rectory. - T bis was 


_ adjudges by the whole court in ferjeant fours: caſe, 


without any queſtion. made of i it. 616 197. a 
9. The inhabitants of a precinct where is a cha of tho' throat 
it is a þazochial chapel, and tho' they do repair that cha- chapelry bow far 


Vo. | ; A 2 pel, excmpied, 


ad and 
2080 Das 5 ; 


Hall of a com - 
pany. 


Stall in a mar- 


Church: 


pet, are "nevertheleſs of common right contributory to che 


repairs of the mother church. If they have ſeats at the 
mother church, to go thither when they pleaſe, or re- 
core facraments, or ſacramentals, or marry, chriſten, or 
bury at it, there can be no pretence for a diſcharge. 
Nor can any thing ſupport that plea, but that they have 
time out bf mind been difcharged (which alſo is doubted 
whether it be of it ſelf a full diſcharge); or that in con- 
ſideration thereof, they have paid fo. much to the repair 
of! the church, or the wall of the churchyard, or the 
keeping of a bell; or the like as ee EINE 
clearly diſcharge)" "Gif. 10 % on ,bobn-! wt 
Dr Godolphin ſays, it is contrary to nm Agde 
that: "they" Who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church; for it may 
be thet the church, being built, with ſtone, may not need 
any reparatiom within the memory of man: and yet that 
doth not diſcharge them, eee e ſome „ w cauſe of 
9 ſhewed. Cod. 153. 11 TE. 
he hall of a company Wing — the repairs 
gs — the ſpiritual court in caſe of non- payment 


may proceed againſt the maſter and wardens of ſuch com- 


pany. For the ball is liable to pay, and they cannot 
proceed otherwiſe than by citation; which may be execu- 
ted upon an aggregate corporation 3c nꝗ therefore the 
officers of the corporation are to be cited; and the rate 


paid by them is to de allowed i in their accounts. *r — ä 


ae 719506 

244 If a penty valine take a Kandibg;' Gu e be 
paid by him, in the waſte of the manor within the mar- 
| ket, for two or three hours every market day, to fel] his 


” commodities, the market being holden there one day every 


Week, but he inhabiteth in another pariſn; be may not be 
rated to the reparation of the church for ahis Randing, 


1iwen 1:07 No Ahr. 289. 
ee e ese bad drehe fbr den By. Dr Kiags Br 


Manner of lay 
ing the aſſeſſ- 
ment. 


Lewen; Dr Lynſey, Dr Hoane, Dr Sweite, Be Steward, 
and others, doctors of the civil law, to the number of 
thirteen in all, aſſembled together in the common dining 
ball of doctors commdns/ in London, touching a courſe 
to be obſerved by the aſſeſſors, to their taxations of the 
church and walls of the churchyard of Wrotham in Kent; 
and to be applied generally, upon occaſion of like e 
* to all places i in 3 n rn ** 


e 


IIS cs y5dlt GAP brig 00 89 


e. 10, 11. 
by | 1 'The' form of the evatels r rate . may-be this : E 


3 of hereby this 


Church, 


90 1) Eyery inhabitant dwelling within the pariſh, is 


to be charged according to his ability, whether in land or 


living within the Tame pariſh,” or för his goods there; that 

is to Bo for the Beſt 6F"them, but not for both. 
(V2) Every farmer dwelling out of tlie pariſh, and hav- 

ing lands and living within the ſaid pariſh in his own 


occupation, is to be charged to the value of the ſame lands 
or living, or elſe to the value of the ſtock thereupon; 


even for the beſt, but not for be 
3) Every farmer dwelling out of the pariſh, and hav- 


ing Naas and living within the pariſh, in the occupation 


of any farmer-or.;farmers,. is not to be charged; but the 
farmer or farmers thereof are to be charged in particu- 


* larity, every one according to the value of the land which 


= occupieth, or according to the ſtock thereu on ; even 
for the be b belt, but not for base 2 
(A) E ry indabitent and Firtrer occupying able haba 
within the pariſh, and feeding his cattle out of rhe pariſh, 
is to be charged for the arable lands winhig, the parity, 
altho* his cattle be fed out of the pariſh!" ban 
$5) Every farmer of any mill within FR pariſh; is to 
be charged foi that mill; and the owner thereof? Ire de 
an inhabitant) js to be charged for his et th in The f me 
2 998 beſides the mill. inge 0 
Every 70 v Fof lands Eee este teig u gehen 
. nhabitiog within the pariſh;%s to be taxcd 
according to bis Weal h in regard of à pariſnioner, althe' 
he dectipy none bf them himſelf; and his farmer or farm- 


ers Alo ate to ge ed for occupying only. en 1 


fr); The aſſeſſors are not tx tax themſelves, bir to leave 
the taxation of them to the reſidue of the pariſh. God, 


. ä eee ee eienr eee 


* 


0 we the churehwardens and other pariſhioners of the 
10 pariſh of in the county of and dioceſe 
66: of — whoſe names are hereunto: ſubſcribed; do 
day of — in the ydar — — 21 
«< our veſtry meeting for that purpoſe aſſembled, rate and 
„tax all and every the inhabitants and ouvithivemes of 
4 the pariſh aforeſaid, here under mentioned, for and 
„ towards the repairs of the church of the faid pariſh/ for 
"II nen Rwy the ſeveral n eee visit 
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Form of the 4. 
ſeilment. 
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Appeal againſt 
the aſſctiment, 


Levying the aſ- 
3 


. * hurch. 
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14. 42 if any po * 127 himſelf . at the j in- 
2 of any ſuch aſſeſiment, his appeal is to the ec- 
clefiaſtigal judge, who, 11 ſee right, dong... Hats, V. 1. 


c. 125 
15. And if any of the pariſhioners — 74 to pay their 


rates, being demanded. by the churchwardens. they, {Are to 

be.ſued for, and ta, Wegen in zhe.ecch eee z 

and not elſewhere. Degge, P. 1. 12. 

For the cognizance of rates "made for the re rej paration of 
hugches and churchyards, 14 to rhe ſpin [ court. 

hs is in conſequence of the foregoing, ſtatute of F he. 

Ed. 1. concerning repairs as of angel £9gnizance;, inal- 


much as the right of. judging of rates,; and the inforcing 


of them, is of abſolute neceſſity to render the ſtatut 
Ker dual. Gibſ.. 195+. : A E 


+». Purſuant to this general dodrine, 'prohibitibns. have on 
many occaſions been denied, or conſultations granted, by 
the temporal courts. As in the caſe of Paget and We. 


ten (Cre. El. 659); where, it was; mgved, that t 
the ſpiritual court would try the quantity of the nb + Oe 


tax being according to the rate of their land, and the-per- 


ſon. pretending that he was taxed for- more land than he 
really had) and it was alledged, that this was always tri- 
able at the common law; the reſolution of the court was, 


that the principal being ſuable in the ſpixitual court, the 


eircumſtances concerning it are inquirable and triable 
there alſo: and a conſultation was awarded. So alſo 


Where it was ſuggeſted in order to a prohibition, that the 
lands were over- rated; and that the cuſtom. of the parith 
was, not to be rated according to lands and houſes, but 
accordiug to ſheep walks : the court declared, as to the 
firſt ſuggeſtion, that it was not material ; becauſe rates 

being 


Me. Coed Ge ¾²— ]⅛—cͥUmũ — .... 7“ 
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0. 


Church. 
being to be proportioned td the value of the land, the va- 
laing of the land muſt properly belong to the ſpiritual 
court: And as to the ſecond, it was ſaid by Haughton 
(but not finally reſolved; by the court) that of common 
right, the houfe and all the lands are chargeable to the 
reparation, of the church; and that cuſtoms, in prejudice 
af ſuch reparations, are void; as, at another time, the 
diſcharge by euſtom of oo acres of wood, from payment 
of church rates, was declared ts be a cuſtom againſt law. 
Again, in the caſe of Longmore and Churchyard, (Laich, 
217.) where the ſuggeſtion was, that by cuſtom the rate 
ought tu be in proportion to the king's tax, and that the 
party was rated above that proportion; Bulſtrods ſaid, 
this was a ſpiritual, matter, and ought to be tried in the 
ſpiritual court, unleſs. it appeared, that ſome proof which 
ought to be allowed by the rules of the common law, 
had; been offered there and diſallowed: and in the event, 


conſultation was awarded by the whole court. So (Peph. 


197.) where it was alledged that the rate was impoſed 
needleſsly (viz. ſor caſting new bells, where there were 
four before) a prohibition was denied. In like manner 
(i Hentr. 308.) where a prohibition. was prayed,” upon a 
ſurmiſe that the tax was impoſed upon one part of the 
pariſh, omitting the reſt; the court doubted, in regard ic 
was not alledged, that they had offered that plea in the 
eccleſiaſtical court; becauſe reparation of churches is pro- 
per fur their cognizance. And tho” a prohibition was 
granted, that the others might. demur, if they thought fit, 
yet it was afterwards countermanded: For this may be 
properly pleaded in the ſpiritual court, and if not allowed, 
is.cauſe of ß Nie 


So if a a ſuit is inſtitutedan the eccleſiaſtical court for a 


church rate, and a cuſtom pleaded of a certain ſum, or 
of ſomething. done, in lieu of the rate, and that plea is 
admitted, they may proceed. to. try that, cuſtom in the 
ſame manner as a modus; but if the cuſtom is denied, it 
will be a proper ground for a prohibition (by the lord 
chancellor Hardwicke) for defect of trial in the eccleſi- 
aſtical court, for the trying of the cuſtom is the province 
of the common law. 41 Atiyns, 29. 
So if the bounds of the pariſh come in diſpute in the 
eccleſiaſtical court, that is, if the party aſſeſſed ayer that 
the land for which. he. is aſſeſſed lies in another pariſh, and 
not in the pariſh where it is aſſeſſed; if the party be con- 
tentious, he may have a prohibition, and, try it at com- 
mon law. Degfer f 

& A 2 3 And 
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338. 


Arreft in the 
church or 
. churchyard. 


Church. 
And by the 17 G. 2. c. 37. Where there ſhall be any 
diſpute, in what pariſh or place, improved waſtes, and 
drained and improved marſhlands lie, and ought to be rated; 


the occupiers of ſuch lands, or houſes built thereon, tithes 


ariſing therefrom, mines therein, and ſuleable underwoods, 


ſhall be rated to this and all other pariſh rates, within ſuch 


pariſh and place as lies neareſt to ſuch lands: and if on 
application to the officers of ſuch pariſh or place to have 


them rated as aforeſaid, any diſpute ſhall atiſe, the juſtices: 


of the peace at the next ſeſſions after ſuch application 
made, and after notice given to the officers of the ſeveral 
pariſhes and places adjoĩning to ſuch lands, and to all others 


intereſtod therein, may hear and determine the ſame on the 


appeal of any perſon intereſted; and may cauſe the fame 
to be equally aſſeſſed q Whoſe determination therein ſhall:be' 
final. But this ſhall not determine the boundaries of any 
pariſn or place other thai for the purpoſe of rating ſuc 

lands to the parochial rates as aforeſaid 23% nod 
And the church rate charged upon quatert, is recover- 
able before the juſtiets · of the peace, in like manner as are 


thais:tithes; | 1} insb e een e been. 901 


8 If the churchwardens defer to make or collect their 
rate, until they are out of their office z they are deprived. 
of all legal authority of doing either: But they may pre- 


ſent the perſons in arrear, at the eaſter viſitation when 


they go out of their office ; and the judge will cauſe juſtice 
to be done therein. Or their ſuceeſſors may proſecute for 


the ſame.” 1 Bac. Abr. 336. 
err 1 1 ou. 1 , 


£ 


21 EEC OIES I ESRI TRE CYURCTTET 
VX. Charehes not to be profaned. | = 
1. By the 58 Ed. 3. c. 5. Becauſe that complaint is made 

to our lord the king, by the clergy of bis realm, that divers per- 
ſons of holy urch, whilf! they attend to divine ſervice in churches, 
churchyards, and ther places dedicated ts God, be ſundry times 


4 > n C 


taken and arreſted by authority royal, and commandment of other 


temporal lords, in offence of God and of the liberties of holy 
church, and alſo in diſturbance of divine ſervices aforeſaid: the 
funit dur lord the king will and granteth and difendeth upon 
grievous forfeiture, that none do the ſame from henceforth ; ſo 
that colluſion or feigned cauſe be not found in any of the ſaid per- 
ſons of holy church in this behalf. ' ' © 

And by the 1 R. 2. c. 15. Becauſe that prelates do com- 


Plain themſelves, that as well beneficed people of holy church, as 
* Other, be arreſted and drawn.out as well of cathedrat churches 


1 nm aun 3 =  _ oa 


By the 13 Ed. 1. 


Church. 359 
as of atber churghes and their cburchyards, and ſometimes ; 
whilfl they be intended to divine ſervices ;\ and ſo arreſted ane 
dratun out, be bound and brought to priſon, againſt the liberty 
of holy church s it is ordained, that if any miniſter of the king, 
or other, do arreſt any perſon f holy church by ſuch manner, 
and thereof be duly convict : he fhall have impriſonment,” an- 
then be 1 at the king's will, and make gree to the parties IT 
fo arrefled. Provided always, that the ſaid people of ho 
church ſhall not hold them within the churches or ſanctuaries, 
by fraud or colluſion in any manner. 
Ipili they attend to divine ſervice} And that as well on 
the week days, as an ſundays and holidays. JFat/: c. 34. 

Arrgſiad] And if any arreſt be made contrary to theſe 
ſtatutes, and the perſon arreſting doth preſently diſcharge 
the perſon arreſted, upon pretence of ignorance, er the 
like; I hs will not excuſe the contempt in making the 


bt 
» 


i by #16 ' £442 7 WW 4 7 4 he 
By authority royal] That is, in civil caſes only, hetwixt 


68, $3 


©» Uponigreevous forfeiture] And he that doth offend againſt 
the aforeſaid ſtatutes, may not only be fined in the tem- 
poral*cbunt'; but may be excommunicated by the eccleſi- 
aſtical judge for ſo doing, and condemned in colts, - at. 
EE ee ee e gat 
e after all, notwithſtanding that the perſon 
arreſting is liable to be puniſhed for ſo doing, yet the ars 
reſt (if not on a ſunday) is good in law; ſo that if a xeſ- 
cous be made, and thereby any perſon ſhall be killed; the- 
killing is murder. ad 4 Pt Trevi wok | 
2. C. 6. The king commandeth, Fairs a 14 mar- 
that from henceforth neither fairs nor markets be kept in church kets. 
yards, for the honour of the church. at eee 
Othobon. Nene /hall held a martet of any things ta be 
fold, nor preſume to exerciſe any traffic in churches. Othon. 


7 44 + 


F*** 5 0 
Nor inſchurchyards. 15. e, GY. 
% 7 | A a 4 5 : 3. Lang- 
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— 


0 6 | 


Church. 


, 


— 1 Langton. Cauſe es of blood ſhall not be heard in the 


Fla 


here prehibited. Gil}. 191. 


church or churchyard... © 270. 
Can. 88. 7 he thurchwardens or gugſimen and their: 2 
ants ſhall ſuffer no temporal courts, lets, er lay j furits, zo be 


Fept in the church, chapel, or churthrard. 


do: Can. 88. Th chur chwardens or queſImen, alt their 
affiſtants, Hal. fuffer 1 no plays to be kept in the ure chapel or 
chur C , 

"The. acting of plays i in churches aneh to have been 
frequent in this and other nations, during the times of 
popery; as appears from the decretal epiſtle againſt them. 


At the reformation, and for ſome time after, thoſe plays 


and interludes were very common; and, being repreſen- 
tations of the corruptions of the monks, and the popiſh 
4 28205 were very n von to the 1 * In the time 


* r 


| moved — oiony for a 3 to rer. them. 
And it appears by this canon, that this profane uſage was 


not then quite driven out of the churches and mourns ham 


Sit. 191. 


5. Can. 88. The eee or lon, and their 


effiftants, Hall. ſuffer no feaſts, WY: ſuppers, church-ales, 


arinkings, or any other profane uſage to be kept in the church 
chapel or churchyard. 

Theſe five prohibitions do all refer to the wake, or 
feaſt of the dedication of churches; the obſervation. of 
which, among chriſtians, was very ancient, and is parti- 
cularly injoined by the canon law. And in the laws of 
Edward the confeſſor, Of the times and deys of |the king's 
peace, one time is, in the pariſhes of thoſe churches where 
the proper feſtival of the ſaint is celebrated. But the ob- 
ſervation of them, however piouſly intended, grew by 
degrees into great excrſſes of eating and drinking and 
ether irregularities ; which, by the way, were at firſt in 
ſome ſort indulged to the. Engliſh by Gregory the great, 
at this feaſt of the dedication, in lieu of their ſacrifices 


| while they were heathens, viz. that they might ſet up 
| hooths round the church, and there feaſt and entertain 


themſelves: But the entertainments being forbidden (as 
was before-obferved) the ſolemnity it ſelf, tho' revived by 


the book of ſports, hath been ſince in great meaſure diſ- 


uſed ; and together with it, the diſorders by this canon 
6. Can. 


1. 


e e . : -» 


6. Can. 88. T. eee or gugſimen, and theie! Maſters | 


of fants, Pall fu fu " at 10 minflers's to be hope, in the church d 


or churchyard. 


36x 


7. If any perſon hall, by words only, erat or brawd; Brawlingg 


in 10 church or churchyard ; it all be lawful unto the ordi- 
nary of the place, where the ſame offence ſhall de done, and 
proved iy #wo lawful witneſſet, ta, ſuſpend ever N perſon ſo 
offending i if he @ layman, * the entrance 4 e church; 
and iff he be a clert, frem the mini/tration of office, mm 


' long time as the "oa the PR Hal think meet ado to 


fault. 5&6 


To ſuſpend every wy ending] A. 9 75 Large and 


Alton. A prohibition was prayed upon t $ ſtatute, be- 
cauſe that ct were given in the ſpiritual Ke but it 
was denied by the court; the on being there for the ex- 
pences of the ſuit : otherwiſe, Fit had been for a. 
Cro. Ja. 462. 

8. If any perſon [ball mite or 2 any violent hands. 1 
another, in any. church or churchyard , then ipſo fait every 
perſon jo offending ſhall be . deemed excommunicate, and be ex- 
cluded _ the fot and company of ar 4 W 

Shall * or lay any violent hands) 17 one be aſſaulted i in 
the church, or within a churchyard he may not beat the 
other, or draw 2 weapon there, altho the other aſſaulted 
him, and it be therefore in his own defence: for it is a 


ſanctified 1 317 and he may be puniſhed for that by this 
nd it is the ſame in any of king's courts, or 


ſtatute. 
within view of the courts of juſtice ; becauſe a force in 


ben Striking 


that caſe is not juſtifiable, tho” in a man's on defence. 


Cro. Fo 367. 1 Haw. 139. | 

| 1 An. Wenmoath and Collins. Te was moved to have 
A ward Fein granted to the ecclefiaſtical court, to ſtay a 
ſuit there againſt Wenmouth, for brawling in the belfrey, 
and ſtriking a man there, upon ſuggeſtion of this ſtatute, 
and alledging that all ſtatutes are conſtruable by the com- 
mon law, and that Wenmouth came there as mayor to 
ſuppreſs a riot: But the court (Holt chief juſtice being 
abſent) denied a prohibition, becauſe this offence was 


cognizable in the eccleſiaſtical court before this ſtatute, 
. ratione loci ; and that the ſtatute, tho” it provides a pe- 


nalty, doth not alter the juriſdiction. L. Raym. 850. 


Lay any violent hands} But it hath been holden, that 


churchwardens, or perhaps. private perſons, who. ww 


boys . 


7 Church. 


e boys for playing in the church, or pull off the hats of thoſe 


who obſtinately refuſe to take them off themſelves, or 
gently lay their hands on thoſe who diſturb the perform- 


--7 anec of any part of divine ſervice, and un . out, of 


iim 


the church, are . 1 ene Sen Wade 


ew eee Mos A Nins 

Inu \any eh er or ee pig" z. 3x El. * W 
caſe, "who ſtruck another in St Paul's c urchyard in Lon- 
don; 75 the court were clearly of opinion, that cathedrals as 
well as other churches are within the * w _ 8 


cute, Cro. El. 224. 1 Leon. 248. e 
"Iſo fan! But notwithſtanding that the words of the 


* «4 + 
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ſtatute be 16 expreſſed, that he who ſmites another-ſha}l 


ipſo facto be deemed excommunicate, yet there ought'to 
be a precedent conviction at law, which muſt be tranſ 
mitted to the ordinary, or elſe the excommunication muſt 
be declared in the ſpiritual court upon a proper proof of 
the offence there; for it is implied in every penal law, 
that no one wall incur yo penalty thereof, till he be 
found guilty upon a lawful trial: alfo it muſt be-intended 
in the conſtruction of this ſtatute; that the excommuni- 
cation ought to appear judicially, becauſe otherwiſe * 
eau: de no abſolution; | 1 Hav. 139. 
In the caſe of Wilſon and Greaves, 79 30 G. 2. * pro- 


; bibition was moved for on this clauſe, and the ſuggeſtion 


was, that there ought to have been a previous conviction 
at law. But by the court, That is not neceſſary upon 
this clauſe. It is ſtill indeed an offence at common law, 

and a man may be indicted for it; but beſides this, be 


may be .ip/o fucto excommunicated; by the ordinary, . If 


there is a conviction at law, the ordinary may: uſe. it as a 
proof of the fact; but he may proceed without any ſuch 
previous conviction. And the proceedings of the twa 
courts being diuerſo intuitu, it is no objection to ſay, that 
a man will at this rate be twice puniſhed for the ſame 
offence. And this is common in many caſes :. for the 
temporal courts proceed to puniſh ; the eccleſiaſtical, to 
amend. ,,Burrow, Mansfield, 240. 

But there muſt be a ſentence declaratory. at leaſt in the 
ſpiritual court: otherwiſe the excommunication could not 
have effect; for no excommunicato. capiendo could iſſue, 
without a fignifizavit from the ſpiritual judge and no 
Jig ficavit could iſſue but upon ſome proceedings before 

e ſaid judge: ; nor otherwiſe could the party ever be 
abſolved. Bilſin and Chapman, H. 9 G. 2. TR Hard- 
wicke, _ : : 


9. if 


Church. 

9. Ham perſon ſhalt malitiouſly fru any perſon with un 8 we. 

n in any churth or churchyard*; or ſhall 'draw' any wea® 9 

pon in any church or churchyard,” to the intent to_/trike another 
with the fame weapon : he ſhall, on conviction by verditt of 
twelve men, or by his own confeſſion, or by tvs lawful witneſſes, ' 

at the 2 or 71 Nont, be adjudged' to haue one of bis ears 


cut off have no ears, he ſball be burned in the chent 
A a Mer fg hiving the letter F, whereby be may be” 
known and taken for a fray-maker and fighter'; and beſi 954 b 
ſhall be* and ng 1 25 fatto excommunicated as 11 e 
F ee l 


alice) It is not enough to ae? in. a the fade, 
that he fruck, but it a hy 19 0 Yo he did it all. 
Noy, 9 * n Non en 1 
Or ſpall draw TY we 220 If ami" tobe up a ſtone in 
the churchyard, and 
having a hatchet or ax in his hand, offers to"ſtriks ano- 
ther therewith; this is not an offence within theſe words: 


for theſe are not even as may properly be ſaid to 


be drawn, as a [Word or dagger ' Pe c. 34. Ni; 


To the intent to firike another] 2. 3 3 Elix. Penhalls' 8 Fu an 
He was indicted upon this ſtature, for drawing tus; dagger, 
in the church of B. againſt FJ. S. and it was not ſaid., fo the 


intent to /irike him; and for this cauſe the indiment was 


adjudged yay. Cro. Elia. 2 37. 


In the year 141 BY. which: wes; being this 1 the | 
wives of lord Strange and Sir Jobn Trufſel, contending for 


precedency of place in the church of Se. Dunſtan in the 
eaſt in London, their huſbands thereupon, with all their 
retinue, engaged in the quarrel, and within the body of 
the churh ſome were killed and many wounded. For 
which profane riot, ſeveral of the delinquents were com- 
mitted, and the church ſuſpended from the celebration, 


any divine office. By proceſs in the court chriſtian, the 


lord Strange and his lady. were adjudged to be the criminal 
arties, and had this ſolemn penance impoſed upon them 
y that exemplary prelate archbiſhop Chicheley : the lord 
Strange walked bare headed with a wax taper lighted in 


his hand, and his lady barefooted, from the church of St 


Paul to that of St Dunſtan ; which being rehallowed, the 
lady with her own hands filled all the church veſſels with 
water, and offered, to the altar an ornament: of the value 
of 101, and the lord. a piece of ſilver to the value of 5 . 
Ken, Par, Ant, 560. / PS. 

10, If 


Ts co throw it at -another; or 


363 


churches, 


© Church. 


Robbiogof .... 20, If a man do. break and enter a church in the night, 


of intent to ſteal ; this is burglary; for the church is the 


manſion houſe of Almighty, God. 3 Ut. 444. 


And here, note a. diverſity between a ſpiritual man of 


the church cn ſecrated to the ſervice of God, and goods 


dedicated to/diyine ſervice, or merely eecleſiaſtical: for 
laxiag ef violent hands upon a perſon in holy orders, the 
eccleſiaſtical court, hath conuſance; but for the violent 
taking away, or conſuming of the ornaments of the 


church, or goods dedicated to divine ſervice, that court 


(lord Cake ſays) hath no conuſance, for that it is not given 


to them ; as for taking away of the bible, the book of 
common prayer, the chalice, and the Hke; or for the taking 


away of an image out of the church; but remedy miſt be 


taken for theſe at the common law, 2 ft. 422 
But Dr Watjon ſays, a libel may be alſo in the ſpiritual 
coure againſt the offender, pro. alu 

tione morum; altho' not to recover. damages. Malſ. 


0. J . nn 
Hut this muſt. be undeęrſtood where the offence doth not 


amount to felony; for in that caſe, the ſpiritual court 
| hath no juriſdiction. Exam. of the os of ch; power, go. 


- 7 


In the lent affizes. holden at Leiceſter, II & 12 J. 


che caſe was, one I illiam Haines had digged up the ſeve- 


ral graves of three men and one woman in the night, and 
had taken their winding ſheets from their bodies, and 
buried them again; and it was reſolved by the juſtices at 


| ſerjeants inn in fleet ſtreet, that the property of the ſheets 


Sanctuary. 


remained the owner's, that is, in him who had property 
therein, when the dead body was wrapped up therewith, 
for the dead body is not capable of it; and that the taking 
mr we Rony 1766 19, TT TO nt won 
By the act of general pardon of the 20 G. 2. c. 52. all 
burglaries and robberies of churches, and ſtealing any 
plate, utenſils, or goods belonging to the ſame, are ex- 
cepted out of the ſaid pardon . 

Ir. Anciently the church and churchyard was a ſanctu- 
ary, and the foundation of abjuration; for whoever was 


not capable of this ſanctuary, could not have the benefit 


of abjuration: and therefore he that committed ſacrilege, 
becauſe he could not have the privilege of ſanQuary, could 
not abjure. This abjuration was, when a perfon had 


committed felony, and for ſafeguard of his life had fled to 


the ſanctuary of a church or churchyard, and there before 
the coroner of that place within forty days had confeſſed 
the felony, and took an oath for his perpetual baniſhment 

| C 


i 


te anime et reforma- 


Chun . 


loſe his country than his life: But the foreign count 
into which: he; 251 to be exiled, might not be among 


infidels. 3 10. 11 
But by the act of che 21 Ja. c. 28. . 7. it is enacted, 


düt of the Sal into a foreign country, e rather to 0 | 


that no /anituary, or privilege of aner, Hall be ani 


or allowed in any caſe. By which act, ſuch abjuration as 
was at the common lahr, founded (as hath been ſaid) up- 
on the privilege of ſanctuary, is wholly taken away: But 
the abjuration by force of the ſtatutes. of the 35 El, r. 1. 
and 35 El. c. 2. in the caſe of recuſants, remaineth ſtill; 


becauſe ſuch abjuration hath * e pon. any 


ſanctuary. 3 IH. 115, 116. 25 4 gocllid 
And the law was ſo e for the eaten of 
ſanctuary, that if the felon had been in priſon for the fe 
lony, and before attainder or | conviction had eſcaped and 


taken ſanctuary in the church LEE churchyard, and the 


gaolers or others had purſued him and brought him back 
again. to priſon; upon His arraigument he might have 

eaded the ſame, and Would have dera. n _ to 
the dada. 7 20 000 by: Bag y 


* 


5 þ "ot. Church ways. 1 i 
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oh 'The.right to = pho BAS may Wee and 3 
HEY by libel in the- ſpiritual» burt This is ſuppoſed 
in theo ſevetal reports upon this head, by the mention of 
particular ciroumitances, without let ed wwe 
not have laid. Ayl, Par: 438. Gibſe 293. 

A church way may commonly be claimed as 1 
way: and upon ſuggeſtion that it is a highway, a probi- 
bition will be granted; ſo if the. ſug ſtion prove true, 
che right 1 is ttiable at common n g 
Abra8 y. cl. Par. 438. | * 

Hreſtriptia for a church way may | 1 pleaded 0 
2 in the ſpiritual court. This was done in the 


16 Fa. but upon fuggeſtion that it had been enjoyed iby * 


permiſſion only, and not as of right, a prohibition was 


granted: as it was allo in a caſe which Rolle mentions 


in the ſame year; when the churchwardens of Bitborne 


and Bowe ſued for a church way as Fol TA to all the 


pariſhioners by preſcription. Gitſe 2 3. | 
Which caſe mentioned. by Rolle is thus: If the Anek 
wardens of a church ſue for a way to a church, that they 


a to belong to all the pariſhioners by preleription3'a . 


prohi- 


Gief. 293. RIG | 


3 


Eceleſiaſt ical 
conſtitution. 


King to be of 


the church of 
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His oath to 
maintain it. 
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HE verleſiaſtical Rate of England, otic ſtanderh 
hn at this day, is divided into two b or 
uch Sepgtens of Canterbury and Vork. The arch- 
biſhop of Canterbury is ſtiled metropolitan; and primate 
of all England, and the archbiſhop of Vork primate of 
Fhotind, Each archbiſhop hath within his province bi- 
tops of ſeveral: dioceſes. The archbiſhop. of Canterbury 
bath under him within his province, of ancient founda- 
tions Rocheſter his principal chaplain; London his dean, 
Wincheſter bis chancellor, Norwich, Lincoln, Ely, 
Chicheſter, Saliſbury, Exeter, Bath and Wells) Wor- 
ceſter, Coventry and Litchfield, Hereford, Llandaffe, 
St. David's, Bangor, and St. Aſaph; and four founded 
by king Henry the eighth, erected out of the ruins. of 
diſſolved monaſteries; loeceftet, . Briſtol, Peterborough, 
and Oxford. The archbiſhop of York hath under him 
four the biſhop of) the atine of Oheſter newly 


erected by king Henry the elghih) and annexed. by him to 


the archbiſhoprick of Vork, the county palatine of ur- 
ham, Carliſle, and the iſle of Man annexed to the pro- 
vince of Vork 8 Henry the bighth: But a greater 
number this archbiſhop anciently had, which time hath 


taken from him. And every archbiſhop and biſhop bath 


his dean and chapter. The archbiſhop of Canterbury 
hath the precedence, next to him the archbiſhop of Vork, 
next to him the biſhop of London, {next to him the bi- 
ſhop of Durham, ] and next to him the biſhop, of Win- 
cheſter; and then all other biſhops of both provinces af- 
ter their ancientneſs. Every dioceſe is divided into arch- 
deaconries; and every archdeaconry is parted into dean- 
ries 3 and deanries en into pare 8, towns, and aa 
lets. 1 ft. 94. 

2. Whoever mall come to the 3 of the. crown 
of England, ſhall join in communion with the church of 
England, as by Jaw-eſtabliſhed. 12& 13 V. c. a. , 3. 
3. By the 1%. c. 6. Oath ſhall be adminiſtred to 
TOP "ww or * who ſhall ſucceed to the imperial 

erown 


be 


* 


leges as by . law do or 


Church of England. 367 
crown of this realm, at their coronation, to be admi- 
niſtred by one of the archbiſhops or biſhops, to be there- 


unto appointed, by ſuch, King or queen , that they will 
to the utmoſt of their e maintain the laws of God, 


III. 0 


— to Tho Rs all ſuc anc he 2 privi- 
all wre untp them, or 

any of them. : 11740195 

And by the 5 121 b. 5. "he. "kin, at bis coronation, 
ſhall take, and Gbleribe an oath. to ng. in Paal preſerve, 
inviolably the ſettlement of the church of England, an 
the doctrine, worſhip, diſcipline, and government t Se- „ 
of, as by law eſtablihed,. f. 2. rd oa 8 

4. By Can, 3. Whobver ſhall ,affirm, chat the hupch Penalty of dero- 
of art by 135 eſtabliſhed i is not a true nd. apoſſoli- z*ting from it. 
cal church, 5 and Maintaining the doctrine o. 
the apoſtles; 3 let him be excomm e Q fa o, and 
not reſtored hut only by the archbiſhop, atter. bis repent» 
ance and publick revocation of this his wicked error. 


And by Can. 7. Whoever ſhall affirm, that the, overn- 


ment of the church of England under his ; 
| archbiſhops, biſhops, deans, archde: cons, [he the ce 


that bear office in the ſame, is antic lriſtiap, o r tepug- 
nant to the word of God; let him be excommunicated 
ipſo facto, and ſo continue until he regents, and Rahliert 
revoke ſuch his wicked errors. 1 

And moreover; ſeditious, words, dee ogation of 92 
eſtabliſhed religion, are indictabſe, $, 54.7 Aa; breach 
of the peace: as where a perſon kgid, f Your, religion is 
a new religion, preaching is hut. ng and, prayer 
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Wiſttation; and other branches of their duty, under di- 

vets other titles reſpectively: hete it is treated önly con- 

1 their office in general, or ſuch other particulars as 1 
do not fall in more properly elſewhe rede. 
Original. . In the ancient epiſcopal * nods, the biſhops" were 

wont to ſummon divers creditable perſons out of every pa- 

nenn Any to give information of, and to arte, the diſorders of ky 
FClergy and people. Fheſe were” called tes [ynodales ; 

and were in after times a kind of impanneled Jury, con- 

fiſting of two'ithree"gr more perfons in every pariſn, Who 

were upon ofth to'prefent afl Uereticks and'other" irregular 

, EETNg SD 5371; 

And theſe in procefs of time became ſtanding officers 

in feveral places, eſpecially in great cities, and from 

hence were called nod men, and by corruption fideſmen : 

| they are alſo ſometimes called qgue/fmen, from the nature 

of their office, in making gairy concerning offences. 

© Ant thefe ſideſmen or queſtinet, by Can. 90. are to be 

choſen year] in eaſter week, by the miniſter and pari- 

Mioners (it they can agrer), otherwife to be appointed by 


3 
r wy 


the vrtlinat rol the diverſe Wine 91s (0p 
But for Ls off part this whole office is now devolved 
_ bpon'ithe churthwardens, together with that other office 
which their name more properly importeth, of tuking 
geare of the church and of the goods thereof, which they 
Wien nate 2. All peers of the realm, by reaſon of their dignity, 
d rom being 5 
eee 1 vey exempted Hour the, offices 7 Faurchwaryen. G1. 
+ 8 are all clergymen, by reaſon of their order. 14. _ 
In like manner all parliament men, by reaſon. of their 


avs + an +207 - 
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attorney of the king's bench be made a church- 
warden of the pariſh, he ſhall have a writ of privilege out 
of the king's bench, ſhewing his privilege. to be diſcharged 
thereof, by reaſon of his attendance in the ſaid court. 
Z. 14 C. Felix Id ilſen, being an attorney of the king's 
Dees bench, 


- 


bench, was made churchwarden-of Hanwell, and he re- 
fuſed, and was ſued in the ſpiritual court to take upon 
him the office; ahd a prohibition. was granted. So in 
like manner, T. 15 C. Mr Barker being choſen church- 
warden of Aldermanbury in London, ſuch writ was grant- 
, 5g, oi 157 2455 TIED 
M. 21 Fa: Stampe, clerk of the king's bench, was choſen 
churchwarden of Kingſton, and had a writ of privilege to 
the ſpjritual court, requiring them not to compel him to 
take the oath; which writ being diſobeyed, he had a 
prohibition. 1 Noll. 368. e 

By the 6 V. e. 4. Every perſon that ſhall uſe and 
exerciſe the art of an apothecary within the city of London 
and ſeven miles thereof, being free of the company of 
apothecaries, and who ſhall be duly examined of his 
ſkill in the ſaid myſtery and ſhall be approved for the 


| ſame; ſhall, for ſo long as he ſhall uſe and exerciſe” the 


ſaid art, and no longer, be freed and exempted from all 
pariſh offices : and if he ſhall be choſen and elected into 
any ſuch office, or be diſquieted or diſturbed by reaſon 


thereof; he ſhall, on producing a teſtimonial under the 


common ſeal of the ſaid corporation, of ſuch his exami- 
nation approbation and freedom, to the perſon by whom 
he ſhall be ſo elected or appointed, or by or before whom 
he ſhall be ſummoned returned or required to ſerve or 


bold any ſuch office, be abſolutely diſcharged from the 


ſame, and ſuch nomination election return and appoint- 
ment ſhall be void and of none effect. And all perſons 


that ſhall uſe and exerciſe the ſaid art of an apothecary 
within any other part of the realm, and have been brought : 


up and ſerved in the ſaid art as apprentices for ſeven 
years according to the ſtatute of the 5 El. c. 4. ſhall be 
freed and exempted from all ſuch offices within the ſe- 
veral places where they live, ſo Jong as they ſhall ug 
exerciſe the ſaid art, and no longer; and if any perſam;R 
qualified ſhall be elected or choſen into any ſuch offise, 
ſuch nomination election return and appointment ſhall 
be void, unleſs he ſhall voluntarily conſent and agree to 
hold the ſame. 1. 2, 3. | 


By the 1 V. c. 18. commonly called the act of tole- 
ration, if any perſon diſſenting from the church of England, 


ſhall be choſen or otherwiſe appointed to bear the office 
of churchwarden, or any other parochial office, and ſuch 
perſon ſhall ſcruple to take upon him ſuch office in re- 


gage of the oaths or any other matter or thing required. 


by che law to be taken or done in reſpect of ſuch office ; 
ö. : B b FD 


he 
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he ſhall and may execute the ſame by a ſufficient deputy 
by him to be provided; that ſhall comply with the laws 
in that behalf: provided, that the ſaid deputy be allow- 


ed and approved by ſuch perſons and in ſuch manner as 
ſuch officer ſhould by law have been allowed and approv- 


ed, And every teacher or preacher in holy orders or pre- 


tended holy orders, that is a miniſter preacher or teacher 


of a congregation, and duly qualified by the ſaid act, 


ſhall be exempted from being choſen or appointed to 
bear the office of ROTO, or any other en 


office. 


By the to &-11 V. c. 23. All perſons who have pro- 
ſecuted a felon to conviction, and the firſt aſſignee of the 
certificate thereof, are exempted from the office of church- 


. 


warden, in the pariſh where the offence was committed. 


. . 


No perſon Wer 2 of the pariſh, although. he occu- 
pies lands within the pariſh, may be choſen churchwar- 
den; becauſe he cannot take notice of abſences from 


church, nor diſorders in it, for the due preſenting of them. 
SGibſ. 215. 
3. By Can. 118. The chure wardens and bdemen ſhall 


be choſen the firſt week after e 
ing, according to the direction of the ordinary. 

And by Can. 89. All churchwardens or queſimen in wry 
e miniſter and 


pariſh, ſhall be choſen by the joint conjent of 


the pariſhioners, i it may. be; but if they cannot agree upon 
fuch a choice, then the minifler ſhall chuſ? one, and the pari- 
Preners another: and without ſuch à joint or ſeveral wee, 


#; none ſhall take upon them to be churchwardens. 
The books of common law interpret this with a Rain 
tion; namely, if a cuſtom hath not been for the pariſhi- 


oners to chuſe both. 


elected by the pariſh : 


er, or ſome week RW 


In which gaſe when two have been 
ſen by the pariſh, on pretence of cuſtom, and one by the 


bent on the foot of this canon, and the eccleſiaſtical 


ige hath refuſed to admit the ſwearing more than one 
| of thoſe who have been. choſen by the pariſh, upon ſur- 
miſe of ſuch cuſtom; mandamus's have been frequently 
ranted by the temporal courts to ſwear the perſon ſo 
and alſo prohibitions have gone, 


in caſes where the ſpiritual court hath attempted to try or 


overrule the cuſtom, or otherwiſe to do any thing to the 
Upon which occaſion it hath 


prejudice of that title. 
been ſaid, that churchwardens are lay incorporations and 


temporal officers; and that of common right every 


w-4 


\s — 


ought to chuſe their own N which ri Sh is 


3. 


l 


not 


2 
85 
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not to be overthrown but by proof of a contrary cuſtom; 
and that altho' one is ſworn, a writ may go to ſwear an- 
other in the ſame place, to the end both parties may be 
made capable to try the right. Gib/. 215. | 
For, by Coke chief juſtice ; a convocation hath power 
to make conſtitutions for eccleſiaſtical things or perſons, 
but they ought to be according to the law and cuſtom 
of the realm: and they cannot make churchwardens that 
were eligible to be donative, without act of parliament. 
And. the canon is to be intended, where the parſon had 
nomination of a churchwarden before the making of the 
canon. Ged. 162. e | 5 

7. 7 Car. A prohibition was granted againſt the church- 
warden choſen by the parſon of St Magnus nigh London 
bridge, by force of the canon; upon à ſurmiſe, that the 
pariſh hath a cuſtom to chuſe both churchwardens. 2 
Koll's Abr. 287. Es 

And, by Holt chief juſtice; In London, generally, 
both the churchwardens are appointed by the pariſh. L. 
Raym. 138. 1 l 

E. 17 Fa. Warner's caſe; Warner, one of the church- 
wardens of All-Hallows in London, prayed a prohibition 
for that, whereas by the cuſtom of the ſaid pariſh, the 
pariſhioners uſed every year to elect one of the pariſh, 
who had born the office of ſcavenger, ſideſman, or con- 
ſtable, to.be churchwarden ; and that every year one who 
had been ſo elected churchwarden, was to continue a year 
longer, and to be the upper churchwarden, and another 
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was to be choſen to him, who is called the under church- - 


warden, that ſuch a choice being made in that pariſh of 
the ſaid Warner to be churchwarden, the parſon notwith- 
ſtanding that election nominated one Carter to be church- 
warden, and procured him to be ſworn in the eccleſiaſti- 
cal court, and denied the Md Warner to be churchwar- 
den according to the election of the pariſnioners; and 
this by colour of the late canon, that the parſon ſhould 
have the eledion of one of the churchwardens : and this 
being againſt the cuſtom, a prohibition was prayed, and 
a precedent ſhewn in the common bench, E. 5 7a. for 
the pariſhioners of Y/albrock in London, where ſuch a 
prohihition was granted; for it being a ſpecial cuſtom, 
the canons cannot alter it, eſpecially in London, where 
the parſon and churchwardens are a corporation to pur- 
chaſe and demiſe their lands; and if every parfon might 
have election of one churchwarden, without the aſſent of 
the pariſhioners, they might be much prejudiced thereby. 


Cro. Fa. 532. a | 
hi B b 2 But 


But alcho' the greateſt part of the 8 in am 
chuſe bath the churehwardens by cuſh 
new erected pariſhes the canon ſhall take place. (unleſs the 
act of parliament, in virtue of which any church was 


erectedy ſhall have ſpecially provided that the pariſhioners 


ſhal chuſe both); inaſmugh as no cuſtom can be pleaded 
in xp new. pariſhes. - G:b/.,215. 


H. 5 C. Catten and Barwick, Ata court, of. anti. 
| The enn was, for the parſon to appoint one, and the 


two old churchwardens the other; but it went no further, 


In this caſe the two churchwardens could not agree, ſo. 


the one. preſents Betwick, and the pariſhioners at large 


chuſe Catten. It was inſiſted for Berwick, that bis caſe 
was like that of coparceners, where if they diſagree, the 
ordinary may admit the preſentee of which he will, ex- 
cept the eldeſt alone preſents. On the other ſide it was 


ſaid that the caſes widely differed ;: for in the caſe of a 
preſentation. the ordinary hath a power to refuſe, but he 


| hath not ſo in the caſe of churchwardens, for they are 
a corporation at common law, and more temporal than 
ſpiritual officers, Anda caſe was cited to have been ad- 
judged in the king's bench, where to a, mandamus to 


ſwear in a churchwarden, the ordinary returned that he, 


was a very unfit perſon; but a peremptory mandamus | 
Was granted, becauſe the ordinary was not à judge in 


that caſe.. And the court held, that by this: dilagree- 
ment the cuſtom was laid out of. the. caſe,z and then they 


muſt reſort to the canon: undet Which, Catten being 


duly elected, they decreed. for him, 13 601, colts, 
Str. „„ 

In ſome places, the lord of the manor preſeribeth for 
the appointment of churchwardens: and this hall not be 
tried in the eccleſiaſtical courFaltho' it be a preſcripticn 


of what appertains to a ſpiritdal thing. God. 153. 


E. 3 G. Stutter and, Freflen. In the common pleas : e 
e eee granted to the ſpirttual court, where it 
was libellrd againſt the defendant, for not appearing to 
take upon him the office of churchwarden, tho” thexeunto 
appointed by. the ordinary. And it was held, that altho' the 
pariſhionets and parſon neg lect for ever 60 long to chuſe 
ehutchwardens, yet the ordinary bath no juriſdiction; 
for churchwardens were a corporation at common law, 
and they are different from queſtaren who were the crea- 


tures of the reformation, and came in by: the canon law. 
The canons Ye that churchwardens ſhall. be choſen by. 
the parſon and * and if iegtes. then 


© one 
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om; yet in all. the 
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rehwardens. 


, 


** 


aa by. the. en eee the pariſhioners ; 
and otherwiſe they mall not be. By. the court; the 
E maodamus. our, pF the Fing's 


bench. Str. 52, Fi 2 
4. Any perſon elected to be churchwarden, ang, re- 


fuſing to take the oath according to law, may nN Pm 
munſcated for ſuch refuſal; and no prohibition WII lie. 
Git. 216. | 


AH. 3 C. Caftle and Richardſon, Libel. in the eccleſiaſ- 
tical court, for got taking upon him the office of chapel- 
warden. The defendant pleads, that it is a donative; 
and thereupon moved for a prohibition. , And upon de- 
bate, the ſame was denied; the whole court being of 
opinion, that tho' there was a difference as to the incum- 
bent, yet as to the pariſh officers there was none; for 
they are the officers of the pariſh, and not of the patron 
of the donatiye. Str. 715. 


. Boniface. . Me ds decree ; that laymen, when inquiry Oath, 


ſhall be mage ly the prelates and juages eccleſiaſtical, for cor- 
recling the fins and exceſſes of ſuch as are within their Juriſ- 


dictian, ſpall be compelled (I need be) by ſentence of excommu-=- 


nication, to take an bath to ſpeak the truth, , Lind. 109. 


. Refuſing to act. 


% 


That ordinaries were impowered by the laws of the 


church, to require an oath of the reel fnodales, appears, 
not only from this conſtitution, but alſo from the bod 

of the canon law. And the. ſame practice of admini- 
fring an oath, appears in the. eccleſiaſtical, records of 
our own church; where it is often entred, that the pre- 
ſenters were.charged upon their conſcience, to diſcover 
whateyer they knew to want pmendment in, Byoga and 
perſons ; and in proceſs, of time, articles of inguiry were 


delivered to them, upon which to ground their preſent- 


ments. Gibſ. 9%. 


oy 


But as conteſts grew between che two juriſdictions, ec- 
cleſiaſtical and temporal; this was charged upon the or- 
dinaries and other eccleſiaſtical judges as an ineroach- 


ment, that they inſerted divers things in their articles of 


; * viſitation, which were not of ſpiricual cognizance ; and 


that by requiring an oath from the churchwardens to pre- 
ſeat according to thoſe articles, they did in conſequence 
require them to take an oath, which by Jaw they could 
not and ought not to perform, . Upap this foundation, 
prohibitions were applied for nd 


thaſe matters from the ſpiritual to the temporal courts. 


: 


Until at length, the conteſts of this kind multiplying, and 
troubles both to ine ſpiritual 
B b 3 15 


cauſing great and frequent 
OE | and 
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grained, for: removing. 
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and temporal courts; an oath of a more general form was * 
agreed on by the civilians and common lawyers, by tl 
which the churchwardens bound themſelves inſtead of t. 
preſenting ſuch things as were contained in the book of 9 
articles, to preſent ſuch things as to their knowledge = 
were Þreſentable by the laws eccleſiaſtical of this realm. 4 
Si. 960. RC ME oc 6. ns 
7 | = of the churchwardens is this: Youſhall 8 
«© ſwear, truly and faithfully to execute the office of a 1 
* churchwarden within your pariſh, and according to the 1 
<< beſt of your ſkill and knowledge preſent ſuch things and 3 
„ perſons, as to your knowledge are prefentable by the 4 
& Jaws eccleſiaſtical of this realm: So help you God, | cl 
« and the contents of this book . Gi 216. = 
And the ſideſman's oath, agreed upon in like manner 8 
by the civilians and common lawyers, is as follows: **You | tl 
schall ſwear, that you will be aſſiſtant to the church- e 
e wardens, in the execution of their office, ſo far as by 8 
* law you are bound: 80 help you God.” Gihſ. 216. . 
Which ſaid oath of the churchwardens, being thus mo- 6 
delled, was allowed and confirmed two ſeveral times in the ve 
court of king's bench; once in the 25th, and again in the 1 
20th of king cn” the ſecond : before both which judg- fe 
ments, it had Veen expreſsly declared in the ſame court, 5 
that tho* ſome things might be inſerted in the articles of © 
viſitation, which were not properly of eccleſiaſtical cogni- b 
Zance ; yet if the oath was conceived = tendred in thoſe +» 57 

general terms, the churchwardens could not legally refuſe 

it : inaſmuch as the articles were offered only by way of 

l direction and charge; and by the tenor of the oath, the . 
eccleſiaſtical laws and not the articles, were now become tl 
the legal rule and meaſure of their duty, Gib/. 9611. x 
Refuſing to ad- 6. 17 the party elected offer himſelf, and the eccleſi- 4 


1 aſtical judge refuſe to tender the oath to him; a mandamus 
| from the temporal court will be 2 Gi 216. 1 


H. 8 9 IF. K. and Martin Rice. A mandamus was 


directed to the archdeacon of St. Aſaph, to ſwear and ad- „ 
mit a perſon duly elected by the pariſh, according to the Th ' No 
cuſtom, to be churchwarden. To which it was returned, . 
that he was a perſon unfit, being a poor dairyman, and 
the like. And the queſtion was, whether the archdea- N 
Con can refuſe toſſwear and admit the churchwarden ſo 3 
elected, for any caul# whatſpever. And it was reſolved, K 
that he hath no ſuch power: for the churchwarden is an 5 
officer of the pariſh ; and his miſbehaviour will prejudice 6 


them, and not the archdeacon ; for he hath not ace bag 
7 g cuſtody, 


22 Dogon Awad Bac £0 4. 
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Which ſame cafe, as it ſeemeth, is reported 


under the name of Morgan and the archdeacon of Cardi- 


gan, as followeth i Mandamus to the archdeacon, to ſwear 


a churchwarden, being duly elected. The archdeacon. 
made this return, that he was a poor dairyman, and a ſer- 
vant, and unable and unfit to execute the office. And 
thereupon a peremptory mandamus was awarded: for the 
churchwarden is à temporal officer; he hath the property 


and cuſtody of the pariſh goods; and as it is at the peril 
of the pariſhioners, ſo they may chuſe and#truſt whom 
they think fit; and the archdeacon hath no power to 
elect, or control] their election. 1 Salt. 166. 
M. 11 G. X. and Simpſan. Mandamus to the archdea- 
con of Colcheſter, to ſwear Rodney Fane into the office 
of churchwarden. He returns, that before the coming 


of the writ, he received an inhibition from the biſhop of 


London, with a ſignification that he had taken upon him- 
ſelf to act in the premiſſes. But by the court, The re- 
turn is ill. It doth not appear, that the town of Col- 


cheſter is within the dioceſe of the biſhop who inhibits; 


beſides, the archdeacon'is but a"minifterial.officer, and is 


.. obliged to do the act, whether it be of any walidity or not. 
And a peremptory mandamus was granted. Str. 610. 
M. 11 G. X. and White. To a mandamus directed to 


| the archdeacon to ſwear a churchwarden ; he returned, 


that he was not elected. Upon opening which, Mr. juſ- 


tice Forteſcue ſaid, that it was ſettled, and had been of- 


ten ruled, that the archdeacon e judge of the 
election; and therefore this return was ill: Whereupon 
a peremptory mandamus was granted. But note (ſaith 
Lord Raymond) it was certainly wrong ; for the return 
was a good return, and hath often been made to ſuch 
mandamus, and actions brought upon the return and 
tried. L. Raym. 1379. | = ME: 
7. 11 G. X. and Harwoed, To a mandamus directed 
to the defendant Dr Harwood, as commiſſary of the dean 
and chapter of St Paul's, commanding him to ſwear Wil- 
liam Folbigg one of the churchwardens of the pariſh of 
St Giles, Cripplegate, London; the defendant returned, 
that he was not elected. And it was inſiſted on the be- 
half of Folbigg, that the return was ill: chat the arch-- 
| B b4 | deacon, 


* 
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euſtody, but alſo the property, of the goods belonging to 
the church, and may maintain actions for them; and for 
that reaſon it is an office merely temporal, and the arch-. 
deacon is only a minifterial officer. And therefore a pe - 
remptory mandamus was granted. L. Raym. 138. 
by Salteld. 


* 
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deacon, who was only to obey the writ, could not judge 
of the election: and therefore upon ſuch a return ta ſuch 
a-writ, a peremptory mandamus was granted laſt Michael- 


mas term, in the caſe of the king againſt White. That 
the archdeacon could not judge of the qualities of a perſon 
choſen by the pariſh, was cited H. 8 W. K. and Rice. 


But Raymond chief. juſtice, and Reynolds juſtice, held 


the return to be good. But upon the importunity of the 
counſel for Folbigg; and preſſing the authority of that 


caſe of the king againſt White, and no counſel for the 
defendant appearing, a rule was made for a peremptory 
mandamus unleſs cauſe ſhewed. And at another day, the 
counſel for the defendant coming to ſhew cauſe. againſt 
the rule, it was diſcharged. But the court not being 
unanimous, fit was ordered to come on again in the pa- 


per. But Lord Raymond (who reporteth this caſe) ſaith, 
he never heard that it was. ſtirred again. But there can 
be ho doubt (he ſays) but ſuch return is good. L. 
Raym. 1405. 1 5 FEET 
And the proper diſtinction, as to this point, ſeemeth to 


de taken in the caſe of Q, and Twitty, M. 1 An. Man- 


damus to ſwear a churchwarden, ſuggeſting that be was 
duly elefted, The return was, that he was not duly eleted. 


It was objected, that this was not a good return. But by 
Folt chief juſtice : Where the writ is, to ſwear one duly 


elected, there a return that he was net duly elected, is a 


good return, for it is an anſwer to the writ; but where it 
is to {wear one cheſn Churchwarden, there a return that 


he is not duly choſen is naught. becauſe it is out of the 
writ and evaſiye. 2 Salt. 433. © 016 , F 
H. 19 G. 2. Hubbard and Sir Henry Penrice. To a 


mandamus to ſwear the plaintiff churchwarden of Heſton 


in Middleſex, the defendant returned, that he was not 


duly elected. And in the courſe of the trial, the queſtion 
was, where the common right of chuſing churchwardens 
reſts; The plaintiff inſiſted, it was in the pariſhioners at 
Jarge as to both the churchwardens, and would therefore 
have left it upon the defendant, to ſhe a cuſtom or right 


in the parſon to name one. The defendant on the con- 


trary iafilted, that of common right it was in the parſon 
and pariſhioners, and therefore it lay upon the plaintiff to 
prove a cuſtom in the pariſhiogers to chuſe both. And 
of this opinion was Lee chief juſtice, and that tho' there 
are ſome diciums to the contrary, yet they had never 
been regarded. The plaintiff therefore went on to prove 
a cuſtom to chuſe both by the pariſhioners, but failed in 
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itz it appearing, that tho? the, parſon had generally Jefpit 


to the pariſhioners, yet he had ſometimes interfered. Lee. 
chief juſtice likewiſe held, that. a curate ſtood in the place 
of the parſon, for the purpoſe of nocminszigg one, Shu ehr, 
warden. Str. 1246. 

.. K. and Dr. Harris... A — was 4 
rected to Dr. Harris, commiſlary of. the conſiſtorial and 
epiſcopal court of the biſhop of Wincheſter for the parts 
of Surrey, to.admit and ſwear. Hen:y Griffich and Thomas 
Garner churchwardens of the pariſh of St. Olave South» 
wark. And a like mandamus was alſo directed to him ta 
admit and ſwear. another ſet of churchwardeng into the 
ſame office, Dr. Harris returns, that a cauſe, was; der; 
pending before him, in which it was diſputed, which of 
the two ſets of clurchwardens had, been, duly. elected; 
and till that is determined, he cannot admit either one ſet 
or the other. — By lord: Mansfield and the court: The 
return is bad; the eommill; lary cannot try the right. 
ought, to obey both writs, and it is of no prejudice — 
either party. — It was propoſed. by the court, and con- 
ſented to by the parties, to try the right on a feigned 
iſſue; and the execution. of the peremptory mandamus to 
be ſuſpended till after the trial, and then the peremptory 
mandamus to go to ſwear in thoſe that. ſhall prevail upon 


the trial. Bur. Mansf. 1420. 
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7. The churchwardens are ſo far incorporated by law, Chirchwardens 
as to fue for the goods of the church, and to bring an a corporation. 


action of treſpaſs for them; and alſo to purchaſe goeds 
for the uſe of the pariſh ; but they are not a corporation 
in ſuch ſort as to purchaſe lands; or to take by grant; ex- 
cept in London, where they are a eee for thoſe 
purpoſes alſo, Gig, 215. 

And therefore, if any one give land to the pariſh, for 
the uſe of the church, it muſt not be to the churchwar- 


dens and their ſucceſſors, but it ſhould be to feoffees in 


truſt to the uſe intended; which muſt from time to time 
be renewed, as the truſtees die away. Gibſ. 2185. 

And altho' the ghurchwardens may have their action 
for the goods of the pariſh, yet they cannot diſpoſe of 


them ' without the conſent of the pariſh ; ; and a gift of 


ſuch goods by them without the conſent of the fideſmen 
or veltry, is void. IFatf. c. 39. 1 Rullis Abr. 303. 
Upon the like foundation, where an obligation is made 
to them and their ſucceſſors, and they die; their execu- 
tors ſhall have action, and not their ſucceſſors. Vin. Tit. 
Churchwardens. D. 

8. The 


378 Churchwardens. 


' Preſectments, 8. ag perſons who are to make' preſentments are now 


chiefly the churchwardens; which is not according to the 


rule of the ancient canon law, nor according to the prac- 
tice of the church of England before the reformation ; 
churehwardens being by their original office, only: to take 
care of the goods, repairs, and ornaments of the church; 
for which purpoſes, and no other, they have been reputed 
85 a body corporate for many hundred years; but the buſi- 
neſs of preſenting was devolved upon them, by eanons 


and conſtitutions of a more modern date. Gib ſ. on Vi fi eat. 


| Serb ancient meth62's was, not only tor the clergy; but 
| the body of the people within ſuch 'a'di[trift, to appear at 
ſynods, or (as we now call them) general viſitations; 
(for what we now call viſitations were really the annual 
| e the laws of the church by viſitdtions always mean- 


viſitations parochial:) and the way was, to ſelect a 


Akai number, at the diſcretion of the ordinary, to give 
information upon oath concerning the manners of the 
people within the diſtrict; which perſons, the rule of 
the canon law upon this head ſuppoſes to have been ſe- 
lected, while the ſynod was fitting: But afterwards, when 
the body of the people began to be excuſed from attendance, 
it was directed in the citation, that four fix or eight ac- 
cording to the proportion of the diſtrict, ſhould appear to- 

© gethet with the Elergy, to repreſent the reft, and to be the 
| — Hnodales, as the canon laW- elſewhere ſtyles them. 
at all this while, we find nothing of churchwardens 
preſenting, till a little before the reformation ; when 
we find the churchwardens began to preſent, either by 
thetnſelves, or with two three or more credible pariſhion- 
ers joined with them; and this (as was before obſerved) 


* „ 


e preg call the office of ſideſenen” or Nan; N 
598 bo 
Thale ey 25 to — ak eden? is alto an or . of the fer, ; 
fugdry temporal by jc ſtatute of the 43 El. © 2 
matters not al- The churchwardeus, or the conſtable, ſhall levy ho 


| =o prion Re penalty, for R an unlicenſed ee, by the 30. 
v. 


*+ hey ſhall receive ther penalties,” for bawking ſpirituvns 
* by the 9 G. 2. 2 3. 

T hey (or the overſeers ct the. youre: ſhall levy the pe- 
05 for * w by A Hi gs. „ ; by the 22 C. 
2. 6 


jet meth evidently to be the origins of chat eſfice, which 


? epd warhen 1 


Tex, 5 the overfcers of the poor, ſhall diſtribute 
among "the poor, foreign cattle imported, forfeited, and 
killed by the 32 C. 2. c. 2 
They, or the overſeers of the poor, ſhall levy the pe- 
nalties relating to weights and Meaſures ; z by the 16 C. c. 
19, and 22 C. 2. c. 8. >. 
They ſhall carry hawkers. and pedlars trading without | 
licence, before a juſtice of the peace; by the 9 8 10 W. 
c. 27. 
They, or the overicers of the poor, ſhall ax to the | 
high conſtables the general county rate, out of their money 
collected for the poor; by the 12 G. 2. c. 29. 
They ſhall: receive the penalties for frroants careleſsly fr- 
ing houſes ; by the 6 An. c. 31. 
They wal receive the penalties for tracing hares in the 
fas, and other game l by the geſpective game 
acts. 
They ſhall j join with the conſtable and ſurveyor of the 
highways, in chuſing and returning new ſurveyors 3 by 
the 13 C. 3. c. 78. 
10, The releaſe of one churchwarden is in no caſe a bar One church- 
to the action of the other; for what they have, is to the "an 
uſe of the pariſh. 
T. 7 fa. Starkey and Berton. In prohibition : "The caſe 
was ; two churchwardens ſue in the ſpiritual court, for a 
levy towards the reparation of their church, and had a 
ſentence to recover, and coſts aſſeſſed; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe was 
pleaded, and diſallowed. Whereupon he prays a prohi- 
dition; and all this matter was diſeloſed in the prohi- 
bition; and the defendant thereupon demurred in law. 
And now it was moved, that this releaſe by the one, be- 
ing in the perſonalty, mould diſcharge the intire. But 
it was refolved by all the court to the contrary ; for 
churchwardens have nothing but to the uſe of their pa- 
riſh, and therefore the corporation conſiſts in the church- 
wardens ; ; and the pne ſolely cannot releaſe, nor give 
away the goods of B church; and the colts are in the 
ſame nature, which the one without the other cannot 
diſcharge. And of that opinion was all the court of 
king's bench. aa it was adjudged for the defend- 
ant. Cre. Ja. 23 | 
11. By Can. 89. "Phe churchwardens or queſtmen ſhall How long they 
not continue any longer than one year in that office; ex- . 
cept perhaps they be choſen again in like manner. 
For altho' in ſome places, there is but one new church- 
warden yearly elected, {he who was Tower churchwarden 
before, 


— 
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befare,. being. continded of courſe 4] yet in that cafe. the 
| books of common law, #s well as the canon, » ſyppoſe « 
new election to be made of both. Gif. 21 * 
But by Can. 138. The office of al chacchivitdens and 
ſideſmen; ſhall be reputed to continue, . the new 
$ ; churchwatdens that ſhall ſuct᷑eed them be ſ i 


(. 4s 


Sin. C1 COT” LA ® "LAS 


5 And altho' a pariſh preſcribe to chuſe eh I, = 
| wardens, and that the perſons ſo choſen ſhall continue in e 
that office for two years ; yet the patill/ may, notwith- 

» ſtanding the preſcription, remove ſuch churchwardens at ; 
their pleaſure, and chuſe new gnes : for, 'as it is faid, the 


; pariſh might 'fuffer great lofs; if the churchwardens mould 

continue fo long in their office contrary to the 5 will; for a 

in that time they might waſte all ” pariſh” 8000 5 belong 4 

ing to the church. Waif.. c. 39 0 

Account, 12. Can. 12 All churchwardens at the end © of” the their year, 0 

; or within a h after at the moſh, fhall befirt” t mini { 
= ad the i/hjoners, give up a juſt account of ſuch mon 

= | they 8 e 3.4 20% % e i . be- 

| : flowed in reparations, and otherwiſe for the uſe of the church, 

Ads as 6 of a: all, going out of their office, they ſhall truly deliver 

cogent . 5 to the par roners whatſoever money or other 10 85 of right 

longing to 22 church or pariſh, which remathith in their 

Hands; that it may be deltyered over by us, fo WE church- 

wardens, by bill indented. 


4 juft. account] If the cuſtom of the pariſh. is, ar es 

tain number of perſons to have the government thereof, 

and the account is given up to them; the cuſtom is good 

in law, and the account n to, them is a ua. 
* 2165. KR 17 1 IT 145 Daus ? 


By Bill acts Linewpod. ſpeaking ofthe inventory 

of the. goods of the church, to be delivered in Wfiting to the 

” _ aichdeacon, ſays, it were good that theſe writings ſhould 
* be indented, fo that one part” might remain with the 

«© archdeacon, and. the other with the pariſhioners :” from 

* . + "whence this branch of the preſent canon ſeemeth to have 

| | x36 . taken. Gil/. Re © ' 

X | hy. M. 3 W. Styrrop and Stiater. If money de diſburſed 
| | by churchwardens for repairitig the church, of any thing 
elſe merely eccleſiaſtical ; the ſpiritual cþurts fhall allow 
their accounts ; But if "there be any thing elſe that is an 
agreement between the pariſhioners ; the ſucceeding 
churchwardens may have an action of” account at law, 

and the ſpiritual court in ſuch caſe hath not Ae 


12 Med. 9. 
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fe the 13. If a church warden in any caſe is maliciouſly ſued Account en 


poſe a in the ſpiritual court for not making up his account, and 
tes is excommunicated, when in fact it hath been duly made; 

s and he may have a prohibition: and allo an actioh upon the 
new caſe will lie. Gig 2 Wi Bunb. 8 33 | 
8 A. 4 G. 2. Snowden and Herring. Where churchwar- 
urch- dens have paſſed their accounts at a veſtry, the ſpiritual 
ue in court hall not afterwards proceed againſt them to account 
with- upon oath. " Bunb. 289. e 
ns at A. 7 G. 2. Wainwright and Bagſhaw. The churchwar⸗ 
d, the dens were cited into the court of Litchfield to account: 
hould They pleaded, that they had accounted at the veſtry, ac 

> for cording to law; which was rejected; and a prohibition 
long- was granted. For, the ordinary is not to take the ac- 
2 count; he can only give a judgment that they do ac- 

' year, count; and to what purpoſe ſhould they be ſent back to 
mifter thoſe, who have taken their account already? Str. 974. 

ney as T. 13 G. 2. Adams and Rub. Ey the court; The ſpi- 

ve be- ritual court hath no juriſdiction to ſettle the churchwar- 
herch. dens accounts. And a prohibition was granted, after 
Auer ſentence allowing the accounts, and an appeal to the 
"right arches. Str. 1133. 1 1 

" their And if the churchwardens have laid out the pariſh 
bur ch- money imprudently and improvidently ; yet if it be truly 

„ and honeſtly laid out, they muſt be reimburſed again: and 
als the pariſhioners can have no remedy herein, unleſs ſome 
ip fraud cr deceit be proved againſt them; becauſe the pa- 
ereof, -riſh have made them their truſtees. But if they be going 
good on in an expenſive way, the pariſhionets may complain 
nf. fo the ordinary, in order to give a check to them, or to 
2 0 procure (Dr Gibſon ſays) a removal of them from their 
-ntory office. ; Gib. 196, 5 . . e = ry | 
to the 14 M. 3G. 2. Dent againſt Prudence and Bond. Be- Cannot bring ac- 
hould fore the delegates. _ Adjudged, that the churchwardens tons, after ther 
BK the Prudence and Bond could not cite the defendant . 
Mön into the ſpiritual court, for non-payment of his church 
"have rate, after their year was expired; for they can only ſve, 

FUR = in their politick capacity, ang cannot inſtitute any fuit” 
yarſed | after that capacity is gone. A* agreed, that if the 
thing fuit had been begun within th year, they might have 
allow | proceeded in it after their year was out, this being of 
tis an neceſſity to prevent people from delays in order to wear 
eding out the year; but in regard this ſuit was not commented 

t law, till the year was out, and no Bent warn ſhewn to 
n. warrant this Tuit, the deſendant Dent was diſmiſſed. Str. 
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But their ſacceſ- 


fors tauſt doit, 
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1 5. If the churchwardens for the time being, neglect 


to bring an action for any of the goods of the church 
taken away; their ſucceſſors may bring treſpaſs for them, 


in reſpect of their office : but then the new churchwardens 


Vet they may be 


muſt ſay, to the damage of the pariſhioners, and not of 


themſelves ; tho' the old churchwardens, in whoſe time the 


goods were taken away, might ſay either, Watſ. c. 39. 
And if any of the goods of the church are detained, or 
not delivered by the predeceſſor; the ſucceſſor hath an 
action againſt him alſo. Gi. 216. V 
16. E. 13 An. Nicholſon and Maſters. On a bill in 


relieved in equity, Chancery againſt ninety pariſhioners, by the executrix of 


dens need not to be made 2 as they are renewed. 


one of the churchwardens of Moodford, to be reimburſed 
money laid out by the teſtator as churchwarden, for re- 


building the ſteeple of the church; it was objected, that 


this matter was proper for the eccleſiaſtical court, and not 
for this court. But by Harcourt chancellor, the plaintiff 
is proper for relief in this court, and there are many 
precedents of the like nature. And it was decreed, that 
the pariſhioners ſhould reimburſe the plaintiff the money 
laid out by her teſtator, with coſts of this ſuit: and that 
the money ſhould be raiſed by a pariſh rate. /in. Tit. 
Churchwardens. C. OE | 
T. 1718. Radnar pariſh in Wales. The churchwar- 
dens, as being a corporation for the goods of the pariſh, 
commenced a ſuit, with the conſent and by order of the 
pariſh, concerning a charity for the poor: In which ſuit 


they miſcarried. And then they brought a bill againſt - 
the ſubſequent churchwardens, to be repaid the coſts by 


them expended ; and had a decree for it. It was proved, 
that from time to time the pariſh was made acquainted 
with what they did; and tho' there was no veſtty by pre- 
ſcription, yet a veſtry book, kept for the pariſh acts, was 
allowed as evidence of their conſent, They are the truſ- 
tees of the pariſh ; and the pariſhioners ought to contri- 
bute, and not lay the burden upon theſe poor people the 
churchwardens. And the annual ſucceſſive churchwar- 


By the maſter of the rolls Vin. Tit. Churchwardens. C. 

But it is ſaid, the ſpartual court hath no power to 
order a rate to reimburſe the preceding churchwardens, 
and a prohibition was granted after ſentence, in the caſe 
of Dawſon and Wilkinſon, T.10& 11 G. 2. becauſe upon 
the face of the order it appeared the eccleſiaſtical court 
had no juriſdiction : And dy the whole court & king's 
FFF ///%%%ͤ 00” 
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bench unanimouſly,, There cannot be a rate made to reim- 
burſe the churchwatdens ;. becauſe they are not obli d 
to lay any money out of their own pockets. Cafes in the 
time of lord Hardwicke, 381. 


15. If an action be brought againſt any churchwardens, Their protection 
by the law in the 

due execution of 

their office, 


or perſons. called ſworn men, executing the office of 
churchwarden, for any thing done by virtue of their of- 
fice ; they may plead the general iſſue, and give the ſpe- 
cial matter in evidence : and if a verdict is given for them, 
or the plaintiff ſhall be nonſuit, or diſcontinue ; they 
ſhall have double coſts. 7 FJ. c. 5. 21 J. c. 12. "is 
MA. 8 Car. Kerchevall againſt Smith and others. Ac- 
tion upon the caſe was brought againſt them ; becauſe that 
they being: churchwardens, preſented the plaintiff falſly 
and maliciouſly, upon a pretended fame of incontinency. 


Upon not guilty, it was found for the defendants, and 


moved, that they might have double coſts, becauſe they 
wers troubled and vexed for matter which did concern 
their office, But it was reſolved, it was not within the 
ſtatute ; for it is merely eccleſiaſtical ; and the ſtatute was 
never intended, but where they ſhall be vexed concern- 
ing temporal matters which they, do by virtue of their 
office, and not for preſentments concerning matters of 
fame. Cro. Car. 285. Ho | 


Churchyard. See Church. 
Ciſtercians. See Monaſteries. 


Citation. 


5 A Citation is a judicial act, whereby the defendant, Citation; 


by authority of the judge (the plaintiff requeſt- 
ingit) is commanded to appear, in order to enter into 
ſuit, at a certain day, in a place-where juſtice is admi- 
niſtred.  Conſet. 26. 85 | 


2. The citation ought to contain, 1. The name of the Form of 2 eita - 
judge, and his commiſſion, if he be delegated : if he is an tion. 


ordinary judge, then the ſtyle of the court where he is 
judge. 2. The name of him who is tp be cited. 3. An 
appointed day -and. place where he muſt appear; which 
day ought either to be expreſſed particularly to be ſuch a 

T day 


383 
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what, 
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day of the week or month, or elſe = the next court 


day (or longer) from the date of the citation : and the 


time of appearance ought to be more or leſs, according to 
the diſtance of the place where they live. 4. The cauſe 
for which the ſuit is to be commenced, © 5, The name of 


the party, at whoſe inſtance the citation is obtained. 


* 


4 


By whom: o be 


executed. aw 


: 0 


1 
„ 


Con et. 26. 
y Can. 120. No biſhop, chance archdeacon, of- 
ficial, orother eccleſiaſtical judge, ſhall ſuffer any gene- 


ral proceſſes of quorum nomina to be ſent out of his court: 


except the names of all ſuch as thereby are to be cited, 
ſhall be firſt expreſsly entred by the land of the regiſter 
or his deputy under the ſaid proceſſes ; and the ſaid pro- 
ceſſes and names be firſt” ſubſeribed by the judge, or. his 
deputy, and his fea] thereto affixed. 

The rule of the ancient canon law in which caſe was, 
that by the general clauſe Quidam alli in citations, not 
more than three or four perſons ſhould be drawn into 
judgment; whoſe names (quorum nomina) the perſon 
who obtained the citation was particularly to expreſs, that 
there might be no room for Os. in on ag the names 
at pleaſure. GI. r00g. 

A company in London, refelitiy to pay a church rate 
ſet upon their hall, the maſter and wardens were-cited in- 
to the eccleſiaſtical court by their ſirnames and names of 


baptiim, with the addition of maſter and wardens of the 


company of waxchatidlers. And upon moving for a pro- 


| hibition, becauſe they were cited in their natural capa- 


city, when it ſhould have been in their politick capacity, 
the court held the citation to# be good, becauſe the body 
politick could not be cited, and there was no remedy but 
in this way : and a prohibition was * 
C. 2. Stn. 27. | 

3. Otho. Foraſmuch as we are given to underſtand, 
that they who have obtained letters citatory do ſend them 
by: three vile meſſengers, to the place where the perſon to 
be cited is ſaid to, inhabit z which letters two of them do 
put up over the altar of the church of that place, or in 
ſome other place there, and the third, preſently taketh 


them away; from whence it cometh to paſs, that two of 


them afterwards giving their teſtimony that they cited him 


according to the manner and cuſtom. of the country, he is 


excommunicated or ſuſpended as contumacious, whereas 
indeed he was not contumacious, nor knew any thing of 
the citation: Therefore to take away this moſt abomina- 
ble abute, and other ſuch like, we do ardain, that from 

Ga 


H. 33 & 34 


Citation 
henceforth letters eitatory in cauſes eccleſiaſtital ſhall not 
be ſent by thoſe who obtain them, nor by their meſſen- 


gers; but the judge ſhall fend them by his own faithful 
meſſenger, at the moderate expence of the perſon ſuing 


* 


them out; or at leaſt the citation ſhall be directed to the 


dean of the deanry [that is, to the rural dean] where the 
party to be cited dwelleth, who at the judge's command- 
ment ſhall faithfully execute the ſame by himſelf or = 


certain and truſty meſſengers. Athon. 63. 


Othob. We do decree, that when the judge ſendeth a 
citation againſt any perſon who is abſent; he ſhall com- 
mit the exccution thereof to the dean of the place, or to 
ſome perſon certain. Athen. 123. 

Stratford, Whereas biſhops and archdeacons, their 
officials and other ordinaries, and their commiſſaries, 
command primary citations for the correction of offenders 
to be executed by rectors, vicars, or pariſh prieſts; and 
it is frequently laid to their charge, that concerning thoſe 
matters for which the citation is made they perverſely 
diſcloſe the confeſſions of the parties cited made privately 


385 


unto them, whereby they are greatly ſcandalized, and the 


pariſhioners for the future refuſe to confeſs their ſins unte 
them : we do ordain, that primary citations from the ſaid 
ordinaries ſhall not be ſerved by the rectors or others afore- 


ſaid, but by the officials, deans, apparitors, or other mi- 


niſters of the aid ordinaries. And if any ſuch primary 
citations ſhall be committed to the rectors, vicars, or 
prieſts; they ſhall not be bound to obey them, but the 
ſame and all ſubſequent cenſures and proceſſes ee 
ſhall be utterly void and of no effect. Lind. go. 

4. By the aforeſaid conſtitution of Otho; the perſon to 
the citation is directed ſhall diligently ſeek the my 
to be cited. * 


* 


tn what manner 
to be executed, 


And when he hath found him, he is to ſhew - to the | 


party cited the citation under ſeal, and by virtue thereof 
cite him to appear af the time and place appointed: And 


it is uſual alſo to leave a note with him, ee e the 


contents thereof. 1 Ought. 44, 45. | 

But if it be returned upon the citation that the defen- 
Jane cannot be found, then the plaintiff's proctor peti- 
tioneth, that the defendant may be cited perſonally (if he 


can), to appear and anſwer the contents of the former 


citation; and if not perſonally; then by any other ways 
and means, ſo as the party to be cited may come to the 
knowledge thereof: and this is that which is called- a 


citation viis et modis, or a publick citation, ſeeing it is 
VOL. L Cc exccuted 
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ſe. 


queſteth that he may be ex communicate. 


Citation. 


executed either by publick edict, a copy thereof being c 


affixed to the doors of the houſe where the defendant 
dwells; or the doors of the pariſh church where he inha- 
bits, for the ſpace of half an hour in the time of divine 
ſervice ; or by publication in the chureh in time of divine 
ſervice; or, as it hath been ſaid, by the tolling of a bell, 


or the ſounding of a trumpet, or the erecting of a banner, 


This being done, a certificate muſt be made of the pre- 


miſſes, and the citation brought into court; and if the 


party cited appear not, the plaintiff's proctor accuſeth his 


contumacy (he being firſt three times called by the erier 


of the court), and in penalty of ſuch his contumacy re- 
Conſet. 34. 
1 Oug ht. 49. 


But the citation muſt be ſerved at the door or outſide af 


a man's houſe; for the houſe may not be entred in ſuch 
caſe without his conſent. 


Lind. 87. Athon. 63. 

To this purpoſe, by the aforeſaid conftitution of Otho it 
is directed, that if the perſon to whom the citation is com- 
mitted ſhall not be able to find the party; he ſhall cauſe 
the letters to be publickly read and expounded, on the 
Lord's day, or other ſolemn day, in the church of that 
place where he hath uſually dwelt, during the celebration 


; of the maſs. 


Or publickly in the ftreet (faith Athon), if he be hin- 


Jred from entring the church : otherwiſe he ſhall read the 


Citation in the church, and leave a copy thereof upon the 
altar: and the abſent perſon, by other ways means and 
cautions (if any occur) ſhall be cited, before he »; pro- 
ceeded againſt as contumacious, | Athon. 65. 

In like manner, by a conſtitution of archbiſhop Me- 
pham; in certain caſes, they who cannot be perſonally 
cited, ſhall be cited at their houſe, if they have any at 
which they can be ſafely cited; if they cannot be ſafely 


. Cited at their houſe, then in the pariſh church where ſuch- 
Houſe ſtandeth; or if they have no houſe, then in the 
| cathedral church of the dioceſe, and alſo in the church of 


the pariſh where the offence was committed (if it can be 
ſafely done). And in ſuch caſes, they ſhall be proceeded 
againſt in the ſame manner, as if they had been cited per- 


-ſonally. Lind. 85. 


Citing out of the 
ordinary judges of the province do readily afiſt one ano- 


5. By the ſame conſtitution, it is delta, that all 


ther in mzking citations and executions, and i in executing 
all lawful PER N 
8 Yet 


: Citation. | 

Vet by the ancient laws of the church, the metropoli- 
tan was forbidden to exerciſe judicial authority in the dio- 
ceſe of a comprovincial bithop, unleſs in caſe of appeal or 
vacancy. And therefore when archbiſhop Peccham ex- 
communicated the biſhop of Hereford for refiſting this 
concurrent power, and affirming againſt the archbiſhop 
that he could not exerciſe any juriſdiction excluſive of the 
biſhop within the biſhop's own dioceſe, nor-take cogni- 
zance of cauſes there per querelam ; the archbiſhop de- 
fended his claim, not upon the common right of a metro- 
politan, but upon the peculiar privilege of the church of 
Canterbury, that the church of Canterbury enjoyeth ſuch 
a privilege, that the archbiſhop for the time being may 


and ought to hear cauſes ariſing within the dioceſes of his _ 


ſuffragans, and that in the firſt inſtance, Which privi- 

lege probably ſprung from the archbiſhops of Canterbur 

being legati nati to the pope. Gi. 1004, \ . 
But now, by the ſtatute of the 23 Hen. 8. c. 9. intitled, 


The bill of citations ; here great numbers of the kings 


ſubjefts, as well men, wives, ſervants, as other the king's ſub- 


 jetts, dwelling in divers dioceſes of this realm of England and | 


Wales, have been at many times called by citations and other 


proceſſes compulſary, to appear in the arches, audience, and 
other high courts of the archbiſhops of this realm, far from and 


out of the dioceſe where they dwell; and many times to anſwer 
to ſurmiſed and feigned cauſes, and ſuits of defamation, with- 
holding of tithes, and ſuch other like cauſes and matters, which 


have been ſued more for malice and for wexation than for any 


Juft cauſe of ſuit ; and where certificate hath been made by the 
ſummoner, apparator, or any ſuch light literate perſon, that 
toe party againſt whom any ſuch citation hath been awaraed, 
hath been cited or ſummoned, and thereupon the ſame party ſo 
ws 08 to be cited or ſummoned hath not appeared according 
to the certificate, the ſame party therefore hath been excommuni- 
cated, or at the leaſt ſuſpended from all divine ſervices; and 


thereupon before that he or jhe could be abſolved, hath been com- 


pelled, not only to pay the fees of the court whereunto he or ſhe 
was ſo called by citation or other proceſs, amounting to the ſum 
of 28S, or 20 d at the leaſt ; but alſo to pay to the ſummoner, 
apparator, or other light literate perſon by whom he or ſhe was 


% certified to be ſummoned, for every mile being diſtant from 


the place where he or ſhe then dwelled, unto the ſame cqurt 
whereunto he or ſhe was fo cited or ſummoned to appear, 2d; 
to the great charge and impoveri/hment of the king's | ſubjetis, 
and to the great occaſim of miſbehaviour and miſliving of wives, 
women, and ſervants, and to the great impair ment and dimi- 
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Cttation. 

nution of their good names and hongſties it is therefore enacted, 
that na manner of perſon ſhall be from henceforth cited or ſum- 
moned or otherwiſe called to appear by himſelf or by any procura- 
tor, before any ordinary archdeacon commiſſary official or any other 
judge ſpiritual, out of the dioceſe or peculiar juriſdiction where 
he fall be inhabiting at the time of awarding or going forth o 

the ſame citation or ſummons (except it ſhall be for any of the 
cauſes herea/ſter written, that is to ſay, (1) for any ſpiritual 
Hence or cauſe committed or omitted by the biſbop, archdeacon, 
commiſſary, official, or other perſon having ſpiritual juriſdic- 
tian, or being a Nee, judge, or by any other per ſon within 
the dioceſe or other juriſdiction whereunto he ſhall be cited or 
otherwiſe lawfully called to appear and anſwer ; and (2) ex- 
cept alſo it ſhall be upon matter or cauſe of appeal, or for other 
lawful cauſe, wherein any party ſhall find himſelf grieved or 
wronred by the ordinary er judge of the dioceſe or juriſdiction, 
or by any of his ſubſtitutes officers or miniſters, after the matter 
or cauſe thene firſi commenced and begun ta be ſhewed unto the 
archbiſhop. or biſhop or any other having peculiar juriſdiction, 
toithin whoſe province the dioceſe or place peculiar is; or (3) 
in caſe that the biſhop or other immediate judge or ordinary 
dare not nor will not convent the party to be ſued before him; 
er (4) in caſe that the biſhop of the dioceſe or judge of the place, 
within whoſe juriſdliction or before whom the ſuit by this act 


ball be commenced and proſecuted, be party direttly or indirectiy 


10 the matter or caufe of the ſame ſuit ; or (5) in caſe that any 
bijhop, or any inferior judge, having under him juriſdiftion in 
bis aun right and title, or by commiſſion, make requeſt or in- 


ſlance to the archbiſhop biſhop or other ſuperior ordinary or 


judge, to take treat examine or determine the matter before him 


er bis ſubſtitutes, and that to be done in caſes only where the 
law civil or canon doth affirm execution of ſuch requeſt or inſtance 


of juriſdiction to be lawful or tolerable; ) upon pain forfei- 


ture, to every perſon by any erdinary commiſſary efficial or ſub- 
fiituie by virtue of his office or at the ſuit of any perſon to be 
sited or 'ctherwiſe ſummoned or called contrary to this att, of 
double damages and coſts, to be recovered by action of debt or 
upon the caſe, in any of the king's high courts, or in any other 
nine tent temporal court of record; and upon pain of forfeiture 
fer every perſon ſo ſummoned cited or otherwiſe called as afore- 
ſuid to anſtuer before any ſpiritual judge out of the dioceſe or 


. other juriſdiction where the ſaid perſon divelletbh, 101; half to 


the king, and half io him that will ſue in any of the king's 
faid courts. I. 1, 2, 2. f 
Provided always, that it ſhall be lawful to every archbiſho 


of this realm to cite any perſon inbabiting in any biſhop's dioceſe 
9 , 7 ; | : Wiihis ; 


Citation. 


within his province, for cauſes of hereſy ; if the biſhop or other 


ordinary immediate thereunto conſent, or do not his duty in pu- 


niſbment of the ſame. 1. 4. 


Provided alfa, that this ſhall not extend to the prerogative of 55 


the archbiſhop of Canterbury, for calling any. perſon out of the 
dioceſe where he inbabiteth, for probate of any te/lament. 1. 5. 
Provided alſo, that this act all not be prejudicial to the 
archbiſhop of Vork, for probate of teſtaments within his pro- 
vince and juriſdiction, by reaſon of any prerogative. 1. 7. 


Far from and out of the diaceſs] By reaſon of this expreſ+ 
ſion in the preamble, it was doubted in the 6 Ja, whether 
the archbiſhop was not at liberty (notwithſtanding this 
act) to cite the inhabitants of London and other neigh- 
bouring places of the ſame dioceſe, into his court of 
arches; which would be no more a grievance to the ſub- 
ject, than the being eited into the conſiſtory of London; 
and could not properly be called a citing out of the dio- 
ceſe, ſince the court of arches is held within the dioceſe 
of London. But all the juſtices of the court of common 
pleas held, that the archbiſhop is reſtrained by this a& 
from citing any inhabitants of London, beſides his og 
peculiars; becauſe the excùſing the ſubject from YE 


and charges was not the only benefit intended by it, but 
alſo the benefit of appeals; and by dioceſe in this ſtature, 


was underſtood juriſdiction ; and, as to the language of 
the preamble, that the enacting parts of ſtatutes are in 


many caſes of larger extent than their preambles are, 


_ 1005. | 5 ) 
n the next reign, H. 9 Car. in Gobbet's caſe, the like 
point came under conſideration again, and prohibition to 
the arches being prayed, the determination was as follows : 
Jones ſaid, that he was informed by, Dr Duck, chancel- 
lor of London, that there hath been for long time a com- 
poſition between the biſhop of London and the archbiſhop 
of Canterbury, that if any ſuit be begun before the arche. 
biſhop, it ſhall always be permitted by the biſhop of Lon- 


don ; ſo that it is as it were a general licence, and ſo not 


ſued there but with the biſhop's aſſent; and for that rea- 


ſon the archbiſhop never makes any viſitation in London 


. dioceſe. And hereupon the prohibition was denied. Gi4/; 


1005. 

Bur in the caſe of Ford and Weldon, H. 15 & 16 C. 2. 
when the ſame compoſition was urged in the court of 
king's bench, againſt a prohibition to the arches, the 
court was divided: Hide chief juſtice, and Windham, 

| Cc 3 agailiſt 
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Citation. 
againſt the prohibition; and Twiſden and Keyling for it 
Againſt the prohibition it was ſaid, that the arches is 


within the dioceſe of London, and that the compoſition 


amounts to a licence; and for the prohibition, that Lon- 
don is not within the juriſdiction of the arches, and that 
the compoſition is taken away by the ſtatute, inafmuch 
as no agreement between ordinaries can prejudice the peo- 
ple, for whoſe benefit the ſtatute was made. G1bf. 1005, 


That no manner of perſon ſhall be from henceforth cited] But 
if a man is cited out of his dioceſe, and appears, and ſen- 
tence is given, or if he ſubmits himſelf to the ſuir ; he 
ſhall have no benefit by this ſtatute, nor will a prohibition 
be granted. Gib/. 1006. Cartb. 33. 


Out of the dioceſe] And that, as it ſeemeth, whether the 
ſee be full or vacant. For in the 13 or 14 Ja. in the caſe 
of one Pictover, it was reſolved upon this ſtatute, that if 


a biſhoprick within the province of Canterbury be void, 


and ſo the juriſdiction be devolved to the metropolitan ; 
he muſt hol | 

fuch cauſes as were by the eccleſiaſtical law to be holden 
before the inferior ordinary ; and the prothonotaries ſaid, 
it had been ſo formerly reſolved. But a little before this, 
in the 11 Ja. the contrary was reſolyed; that is, where 
one was Cited out of his dioceſe before the archbiſhop of 
Canterbury ag guardian of the. ſpiritualties, not only prohi- 


bition was denied ; but it was further ſaid, that if he had 


been cited before him as metropolitan, it would have been 
granted upon this ſtatute. Gib/. 1006. | 


Or peculiar juriſdictian] That is, whether they be cited 
out of, ſuch peculiar to the arches,' or before the ordinary 
within whoſe dioceſe the peculiar doth lic. And Coke 
ſaid, that if a man be ſued out of his dioceſe, yet if he be 
ſued within his on proper peculiar, he is not within this 


ſtatute. G1. 1006. 


2 Brotunl. 12. 


© Where be ſhall be inhabiting] H. 8 Ju. an attorney in the 


king's bench was ſued in the arches for a legacy; and, 
for that he inhabited in the dioceſe of Peterborough, pro- 
Hibition was prayed and granted; becauſe tho' he remain- 
ed here in term time, he was properly inhabiting within 
the juriſdiction of the biſhop of Peterborough. Gib/. 1006. 
But, 7. 17 C. 2. when one was eited into the arch- 
deacon of Canterbury's court, for not coming to church 
at Biddenden in the county of Kent, and pleaded that he 
. | Was 


d his court within the inferior dioceſe, for . 


was an inhabitant in the dioceſe of Chicheſter, the court 


declared, that if a man be cited within the dioceſe, tho”. 


he be not an inhabitant there, but only comes there to 


trade or otherwiſe, yet this is not within the ſtatute; and 
that if it were otherwiſe, there might be offences commit- 
ted within the vecleſiaſtical law, which could not be pu- 


niſhed at all; for men would offend in one county, and 
then remove into another, and ſo eſcape with impunity. 
a * 1006. Hardr. 421. | 
| ut in the caſe of /Ye/tcote and Harding, E. 15 C. 2. 
when' the ſuit was for tithes in the dioceſe of Sarum, where 
they lay, and prohibition was obtained upon this ſtatute 
becauſe the defendant inhabited in London; the court, 
upon notice that the ſuit was for tithes, granted a con- 
ſultation, and declared that that caſe was not within the 
ſtatute : tho? the contrary ſeems to have been agreed, 7. 
9 Fa. in the caſe of Jones and Boyer, Gibſ. 1006. 1 Lev, 
90. 2 Brownl. 27. TEK OO 
T. 1 V. Wodward and Makepeace, Woodward, who 
lived in the dioceſe of Litchfield and Coventry, but occu- 
pied lands in the dioceſe of Peterborough, was there taxed 
in reſpect of his land, as an inhabitant, towards a rate for 


new caſting of the bells, and becauſe he refuſed to pay, | 


was Cited into the cofirt of the biſhop of Peterborough, 
and libelled againſt for this matter. And by the court; 


this is not a citing out of the dioceſe, for he is an inhabit- 


ant where he occupies the land, as well as where he per- 
ſonally reſides. 1 Salk, 164. 


r „„ dictorbid in 


attachment upon prohibition, the caſe was, that the plain- 
tiff lived in Nottingham within the province of York, 
and there ſubtracted tithes, and then removed into Lin- 
colnſhire within the province of Canterbury, Afterwards 
he happened to go to York, and was ſued there in the 


cpurt of the archbiſhop for the ſubtraction aforeſaid, and 


had a prohibition on the ſtatute for citing him out of his 
dioceſe. But at laſt, after debate, a conſultation was 
awarded, for that the ſubtraction of tithes is local, and 
by the ſtatute of the 32 H.8. c. 7, muſt be ſued before 
the ordinary of that place where the wrong was done; 
otherwiſe in caſes tranſitory, where the action follows the 
perſon of the offender: And, as it was argued by the 
counſel, this is not citing out of his dioceſe within the 
ſtatute; becauſe the dioceſe where he lives hath not a 
juriſdiction, and if he might not be cited in this caſe, the 
thing would be remedileſs and diſpuniſhable. So it pe- 
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Citation. 

culiar is in two dioceſes, and a man who dwells in one of 
the dioceſes in the peculiar, is cited to the court of the 
peculiar held in the other dioceſe; this is not a citing out 
of the dioceſe, becauſe it is within the peculiar, 2 Salt. 
549. IL. Raym 452. 534. | yy | 
T. 5 An. Wilmett and Lloyd. A difference in this caſe 
was taken by Holt chief juſtice, where a man of another 
dioceſe is taken flagranti delicto: He ſaid; where the party 
goes into another dioceſe, and is commorant there, and 
comes back cafually into the firit dioceſe, in ſuch, caſe 
the citation cannot be good; for ſuppoſe a man comes 
caſually into the dioceſe of London, and commits a crime 
there, and then goes back to the dioceſe where he dwells, 
and then caſually comes to London again, it ſeemeth that 
he cannot be here cited ; but if he had been cited before 
he left London, then that would be flagranti delifte. 
FIPS Rep. dos. e 3-00 


© Timediate judge or ordinary dare not, nor will not, convent 


the party] In' archbiſhop Parker's: regiſter, we find the 


archbiſhop to have put benefices in another dioceſe under 
ſequeſtration, by reaſon of the negligence of the ordinary; 
but this is an act only of voluntary juriſdiction- And 


beſore the reformation, we find the archbiſhop requiring 


biſhops to proceed againſt particular perſons in their dio- 
ceſes, or ſhew cauſe why hiuſelf ſhould not proceed, 
Gil. 1007. E | 1 

Be party] If the cauſe be begun before the archbiſhop, 
tho? the biſhop or other judge (who was party in the cauſe) 
dieth whilſt it is depending, and ſo the occaſion ceaſeth 


upon which it was firſt brought before the archbiſhop ; 


yet he being in poſſeſſion of it, it ſnall not be removed. 
Gibſ. 1007, | : 

Make requeſt or inſlance to the archbiſhop] M. 19 C. 2. 
in the caſe of Baltan and Bolton, prohibition was prayed 
to the arckes, for citing out of the dioceſe of Worceſter, 
and day given to ſhew cauſe. At the day, the plaintiff in 


the arches ſhewed letters of requeſt from the biſhop of 
. Worceſter ; to which it was objected, that this ought not 


to come in upon motion, but ought to be pleaded ; for 


the ſtatute ſays, they ſhall only be admitted where the 
Civil or canon law doth allow; and therefore it is a mat- 
ter proper to be argued, that the court may be informed 


by civilians, whether the law allows it or not in the pre- 
ſent caſe, But prohibition was denied, in the king's 
Fil bench, 
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Citation. 


bench, and in the exchequer; in both which courts, it 
was held ſufficient to exhibit the letters of requeſt upon 
motion, without putting the party to plead. Alſo it hath 
been ruled upon this ſtatute, that the archdeacon cannot 
ſend a cauſe depending before him, immediately into the 
arches; for that he hath no power to appoint another 
court, but only to remit his own court, nd to ſeave it to 
the next: For ſince his power was derived from the bi- 
ſhop, to whom he is ſubordinate ; de muſt yield it to him 
of hem he received it, Gib 1007. 1 Lev. 225. 


in caſes enly where the law civil or canon doth affirm erecu- 
tion of ſuch regugſi or inſlance of juriſdiction to be lawful] It 
was held by the civilians, in the caſe of Foxes and Jones, 
T. 9 Fa. that it was abſolutely. in the power of the ordi- 
nary to ſend any cauſe to the archbiſhop at his will, witk- 
out aſſigning any ſpecial reaſon ; for which they cited the 
authority of divers canoniſts. But Hobart (and, as it 


ſeemeth, the court) ſaid, that to expound the ſtatute 


thus, to wit, that the ordinary may at his will and plea- 
ſure ſend the ſubject from one end of the kingdom to 
another without cauſe, - was both againſt the letter of the 
ſtatute, and did utterly elude it; that the purpoſe of the 


law was, to provide for the eaſe of the ſubject more than 


for the juriſdiction of the ordinar 2. which appears, in that 
there is action given to the ſubject and penalty to the king 
for the vexation, but none to the ordinary; and that this 
very clauſe ſays, it is to be done in caſes only which the 


civil or canon law alloweth ; which would be a vain re- 


ſtriction, if it were left as general as before, that is, if it 
were lawful or tolerable in all 2 without Fauſt Ws 
1007. Hob. 185. 2 Brownl. 27. 


For cauſes of hereſy] In the caſe of Pelling and 2 n, 
H. 8 An, which was a cauſe of hereſy, Dr Pelling ap- 
ealed to the delegates from a refuſaWon the part of the 
dean of the arches, to cite Mr Whifton before him, up- 
on letters of requeſt from Dr Harwood, commiſſary of the 
exempt and peculiar juriſdiction of the dean and chapter 
of St Paul's, The ground of the dean's refuſal was, that 
letters of requeſt from Dr Harwood did not lie before 
him, becauſe in a caſe of hereſy the biſhop of the dioceſe 
hath juriſdiction in places otherwiſe exempt within his 
dioceſe ; and notwithſtanding the ſtatute of citations, an 


hefetick may be cited to appear before him upon letters 


of requeſt from the judge of the peculiar; hereſy being 
none of the five caſes, in which a perſon may be Cited 
Out 
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Citation. 


out of the dioceſe or peculiat juriſdiction, within wank 


he dwells, Gibſ. 1007. Compyns. 199. 
For probate of any teflament] In Hughes's caſe, M. 11 7a, 


Where one who dwelt in Somerſetſhire had made his will, - 


and his executors were libelled againſt in the arches; it 
was ſaid by juſtice Warburton to have been agreed by all 


the juſtices, that the exception in this ſtatute doth only 
extend to -probate of wills ; and Prohibition was awarded. 


Gb. 1007. Godb. 214. 
But in the 24 & 25 C. 2. where one was cited out of 


the dioceſe, to anſwer a ſuit for a legacy, into the prero- 


gative where the will had been proved; prohibition was 
denied: becauſe there the executor muſt give account and 
be diſcharged. 1 Ventr. 2 33- 

And- by Holt chief Julie, in the caſe of Machin and 
Molton, E. 11 W. If a will be proved in the prerogative 
court of Canterbury, a ſuit upon it for a legacy muſt be 


in the arches, which is the provincial court, tho' the par- 


ty lives in another dioceſe. L. Raym. 453. 

And in the caſe of Edgworth and Smalridge, Mr. 3 G. 2. 
where the caſe was, that a prohibition was prayed to a 
ſuit for a legacy in the arches againſt the executor, for 
that he was cited out of his dioceſe, and it appeared that 
the teſtator having bona notabilia in ſeveral dioceſes, his 
will was proved in the prerogative court of Canterbury; 
for the defendant it was inſiſted, that the exception of the 
probate of wills draws after it neceſſarily. an exception of 
ſuits ariſing upon ſuch wills proved; that the ſtatute is 
an affirmance of the canon law; that by the canon law, 
a will cannot be proved in the arches, nor can legacies 
be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who ſay the legacy muſt be 
ſued for where the will is proved ; both the prerogative 


and the arches aregvithin the archbiſhop" s juriſdiction 


and if the legatee is not ſuffered to ſye in the arches, he 


can ſue no where. And the court denied the prohibition, ' 


Fitz-Gib. 110. 
Where tuo are executors and one of then lives in the 


dioceſe of London, and the other in one of the peculiars 


of the arches ; the ſuit againſt them, as executors ſhall be 
in the arches. Gibſ. 1005. 


By Can. 94. No dean of the arches, nor official of the 
archbiſhap*s cenſiflory, nor any judge of the audience, all in 


bis own name, or in the name of the archbiſhof., either ex of- 
. ficio 


2 — aw 


& 


the form of Otho's conſtitution aforeſaid ; otherwiſe no credit 


Citation. 
ficio or at the inſtance. of any party, originally cite ſummon or 
any way compel, or procure to be cited ſummoned or compelled, 
any perſon which dwelleth not within the particular diaceſe or 
peculiar of the ſaid archbiſhop, to appear before him or any of 
them, for any cauſe or matter whatſoever belonging to eccleſraſtt- 
cal cognizance, without the licence of the dioceſan firfl had and 
obtained in that behalf, other than in ſuch particular caſes 
only as are expreſsly excepted and reſerved in and by a /latute 
23 Hen. 8. c. 9. And if any of the ſaid judges ſhall offend 
herein, he ſhall for every ſuch offence be ſuſpended from the 
exerciſe of his office for the ſpace f three whole months. 
By the ancient canon law, the archbiſhop of Canter- 
bury, altho' not as archbiſhop, yet as legate of the pope, 
had a right to cite perſons out of any dioceſe before him 
in his court of audience, originally, as well as upon ap- 
peal. Gibſ. 1008, 


6. The return of the citation is 8 perſonally IN Retura of the 


395 


court by him who executed the ſame, who certifieth and Citation, 


maketh oath how and in what manner the defendant was 
cited; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 
lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the ſame, with his pro- 
per ſtyle and +; * ; likewiſe the day and place in which 


_ the defendant was cited, and the cauſes for which he is 


cited; in teſtimony whereof. ſome authentical ſeal ought 
to be put to it, of ſome archdeacon, official, commiſſary, 


or rural dean; and it ought to expreſs that they ſet their 


ſeal thereunto, at the ſpecial inſtigation and requeſt of the 
mandatory. To all which certificates, in all cauſes, as 
much credit is given, as if the mandatory had perſonally 
made oath of the execution thereof. 


But theſe authentic certificates are now but ſeldom 


uſed, unleſs where the mandatory.by reaſon of the di- 
ſtance cannot conveniently appear to make oath,” Conſet. 
28. 1 OQught. 50, 51. | 

Concerning this return of the citation, it is ordained 
by the Abel id conſtitution of Otho, that the perſon by 
whom the citation ſhall be executed, ſhall not omit to certify 


to the judge, what he hall have done in the execution 


thereof. 

And by the aforeſaid conſtitution of Othobon : He to 
whom the citation ſhall þe committed, when he hath faithfully 
executed the ſame, ſhall make certificate thereef, according to 
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Citation. 


out of the dioceſe or peculiar juriſdiction, within which 


he dwells. Gi. 1007. Compns. 199. 
For probate of any teſtament] In Hughes's caſe, M. 11 7a, 


where one who dwelt in Somerſetſhire had made his will, 


and his executors were libelled againſt in the arches; it 
was ſaid by juſtice Warburton to have been agreed by all 
the juſtices, that the exception in this ſtatute doth only 
extend to probate of wills ; and Prohibition was awarded, 
Gif. 1007. Godb. 214. 

But in the 24 & 25 C. 2. where one was cited out of 


the dioceſe, to anſwer a ſuit for a legacy, into the prero- 


gative where the will had been proved ; prohibition was 
denied : becauſe there the executor muſt give account and 
be diſcharged. 1 Ventr. 233. 

And by Holt chief juſtice, in the caſe of Machin and 
Molton, E. 11 V. If a will be proved in' the prerogative 
court of Canterbury, a ſuit upon it for a legacy muſt be 
in the arches, which is the provincial court, tho' the _ 
ty lives in another dioceſe. L. Raym. 453. 

And in the caſe of Edgworth and abate: A. 36. 2. 
where the caſe was, that a prohibition was prayed to a 
ſuit for a legacy in the arches againſt the executor, for 
that he was cited out of his dioceſe, and it appeared that 
the teſtator having bona notabilia in ſeveral dioceſes, his 
will was proved in the prerogative court of Canterbury; 
for the defendant it was inſiſted, that the exception of the 
probate of wills draws after it neceſſarily an exception of 
fuits ariſing upon ſuch wills proved; that the ſtatute is 
an affirmance of the canon law ; that by the canon law, 


2 will cannot be proved in the arches, nor can legacies | 
be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who ſay the legacy muſt be 
ſued for where the will is proved; both the prerogative 
and the arches aregvithin the archbiſhop" s juriſdiction ; 
and if the legatee is not ſuffered to ſue in the arches, he 
can ſue no where, And the court denied the prohibition, 


Where two are executors and one of them lives in the 


dioceſe of London, and the other in one of the peculiars 


of the arches ; the ſuit againſt them, as executors ſhall be 
in the arches. Gibſ. 1005. 


By Can. 94. No dean of the arches, nor official of the 
| archlilp s cenſiftory, nor any judge of the audience, Mall iu 


bis own name, or in the name Y the archbiſhop., either 2 
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the few of Otho's conſtitution aforeſaid ; otherwiſe no credit 


Citation.” 


icio or at the inſtance of any party, originally cite ſummon or 
any way compel, or procure to be cited ſummoned or compelled, 

any perſon which dwelleth not within the particular dioceſe or 
peculiar of the ſaid archbiſhop, to appear before him or any of 
them, for any cauſe or matter whatſoever belonging to eccleſiaſti- 
cal cognizance, without the licence of the dioceſan firſt had and 
obtained in that behalf, other than in ſuch particular caſes 
only as are expreſsly excepted and reſerved in and by a ſtatute 
23 Hen. 8. c. 9. And if any of the ſaid judges ſhall offend 
herein, he ſhall for every ſuch offence be ſuſpended from the 


exerciſe of his office for the ſpace three whole months. 


By the ancient canon law, the archbiſhop of Canter- 
bury, altho' not as archbiſhop, yet as legate of the pope, 
had a right to cite perſons out of any dioceſe before him 
in his court of audience, originally, as well as upon ap- 
peal. G:b/. 1008, 1 


6. The return of the citation iS 8 perſonally in Retura of the 


395 


court by him who executed the ſame, who certifieth and citation, 


maketh oath how and in what manner the defendant was 
cited; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 
lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the ſame, with his pro- 
per ſtyle and . ; likewiſe the day and place in which 
the defendant was cited, and the cauſes for which he is 
Cited ; in teſtimony whereof, ſome authentical ſeal ought 
to be put to it, of ſome archdeacon, official, commiſſary, 


or rural dean ; and it ought to expreſs that. they ſet their - 


ſeal thereunto, at the ſpecial inſtigation and requeſt of the 
mandatory. To all which certificates, in all cauſes, as 


much credit is given, as if the mandatory had perſonally | 


made oath of the execution thereof. 

But theſe authentic certificates are now but ſeldom 
uſed, unleſs where the mandatory.by reaſon of the di- 
ſtanee cannot conveniently appear to make oath, Conſet. 
28. 1 Ought. 50, 51. 

Concerning this return of the citation, it is ordained 
by the aforeſh id conſtitution of Otho, that the perſon by 
whom the citation ſhall be executed, ſhall not omit to certify 


to the judge, what be ſhall have done in the execution 


thereof. 

And by the aforeſaid non of Othobon : : He 70 
whom the citation ſhall he committed, when he hath faithfully 
executed the ſame, Hall make certificate thereof, according to 


Hall 


7 — * _— 
2 a 


EIS 
oy N= RY 


1 


On 
„ ſk * 1 
1 k 
THR 
9 
4 
6. i 
44 4 Is 
o "x 
+»: 
« 1 4 
F "> 4 1 
1 
. 
e 
1 14 
1 
n 

1 

. © " 1 

1 

i 0 1 
1 
9 
o ad 
1 
© Ts 

1 A = 

v N 

{ 1 f 
7 . + 
Whats 
þ . 
is J 74:4 
„ 1 
1 
4 Fl 
_ 
| 5 { 
1 
N 8 
4 - 
wa 
7 48 
9 i * 
1 
iN BY 
+1 Vl 
WNT 
1 9 
3 
. 17 Y 
* E 1 
. 
48 
* + 
: F 
(ff 
7 of 
n 
" 2 f 
1: 
8 
1 
e 
; +0 
12H 
965 
== 
1 

_ 

, = 
14 7 
1 "i 

2 

1 
_ 5 

72 3 
1 

3 

6 Io * 
9 . 
- a 

bs * 
WES. 
e 4 
its 1 
i778 
f N l 

3 

5 

*, 
ml» 

4. 
1, 
; 17 
7. = 

1 5 
3» 
} My FH 

N 1 

wot 
1 
1 
1 
J . 
— 
: FI, 
$ 
. 

* L 
1 
ww 
? A 

Wy 
1 

* bs. 

# 0 
, {= 

— 

— 

* 

is - 

2 bay 

* 

1 
14 . 
1 

3X 19 
7 40 
_ 
— * 

W- 
75 : 
$8 
I, 
_.. 

35 

9 
13 - 

” 0 
0 * 

= 
; bo 

,<M 
in n 
3 2 
1 


8 
2 

* 

e e 

* — 


>. 
* SH 


| Citation. 
Hall be given to a citation which ſhall appear to have been otber- 


wiſe made, nor ſhall any proceſs be directed thereupon for the 


Per ſen ſo ſaid to be cited, 
And by a conſtitution of archbiſhop Peccham : IWhere- 


as fame rural deans are defamed for diabolical craft in citations, 


| felling certi ificates thereof for money to fraudulent men, when 


no notice of the citation is given to the party concerned, either 


. before making the certificate or afterwards, and fo the innocent 
is condemned; for the cure of this wwe do ordain, that no certi- 
ficate ſhall } be delivered to any perſon, nor otherwiſe granted 
under the ſeal of a rural dean, until the ſame ſhall have been 
publietiy read upon ſome ſolemn day, during the ſolemnities of + 


the maſs, in the church where the perſon cited dwelleth or hath 
his moſt uſual abode ; adding moreover, that the perſon cited 
hall have ſufficient ſpace allowed ta him, that he may conve- 
niently appear at the time and place appointed and if in ſome 
caſes they are ſo firaitned for time, that there is no room for 
delay; then the citation being firſt publickly made before wit- 
weſſes, the certificate ſhall be given in the church or in ſome 


publick place before credible witneſſes ; fo as that the day of the 


citation, and the place where, ſhall be expreſſed in the certifi- 
eate. And in no wiſe ſhall the certificate be made before the 
citation. And the deans rural fhall make oath for their faith- 
15 performance raph; in the g on „nad every year. 

Lindw. 81. 5 

Until the ſame ſhall have been publickly read] That i is, the 
certificate. z which ought to. contain. the tenor of the 
mandate, and the form and manner of the execution 


thereof. Lind, 82. . 

Upon * Ard dey] — is, 4 funday or lag 
Lind. 81. © 

During the > + the moſs] ] Immediate] y after the 
offertory. Lind. 8 ' 


In the eburch — the pee aud N Or parochial 
ca el. Lind. 81. 


That there is wo room for delay] That i is, for . the 


certificate till the next high maſs. Lind. 82. . 
Or in ſome publick place] Which may be nearer has the 


church; as in a market or fair, or r other place of PT 


concourſe. Lind. 83. 


In the epiſcopal ſynod every year] Lind wood ſuppoſeth the 
reaſon of this might be, that new deans were yearly elect- 
ed: 


/ 


** however the canon. ſuppoleth, that the billop'i every, 
year held his ſynod. Jobnſ. Pecch. 

i 7. By the aforeſaid ſtatute of che 23H.8. 42 No fee. 
archbiſhop, nor bilhop, ordinary, official, commiſſary, or 
any other. ſubſtitute or miniſter of any of the ſaid arch- 
biſhops, biſhops, archdeacons or other having any ſpiritual 
juriſdiction, ſhall demand or take of any of the king's 
ſubjects, any ſum of money for the ſeal of any citation to 


be awarded or obtained, than only 3d; upon the pains 
and penalties before limited in this act, to be in like form 
. recovered as is aforeſaid. FL. 6. 


Other fees relating to the ſame (excluſive of the dump 
duties) are to be regulated according to the particular 
cuſtoms of the ſeveral places. 


? : Clerk of the pariſh. See Pariſh Clerk, 
| Cluniacks. See Yonalteries. 


Coadjutoz. 


N ada of an bois) diſtemper of the mind, where- 

by the incumbent is rendered uncapable of the admi- 
niſtration of his cure, ſuch as frenzy, lunacy, and the 
like; the laws of the church have provided coadjutors. 
Of theſe there are many inftances in the eccleſiaſtical re- 
cords, both before and ſince the reformation ; and we 
find them given generally to parochial miniſters (as moſt 
numerous), but ſometimes alſo to deans, archdeacons, 
prebendaries, and tne like; and no doubt they may be 
given, in ſuch circumſtances, at the diſcretion of the or- 
dinary, to any eccleſiaſtical perſon, having eecleſiaſtical 
cure and revenue, Gibſ. gol. 

The powers conveyed at firſt, in general terms, the 
office of a coadjutor; and then, in particular, the look- 
ing after the cure, and receiving of the profits, and the 
diſcharging of the burdens; with an obligation to be ac- 
countable to the ordinary, when called upon. But the 
article of looking after the cure ſecmeth to be a late 
clauſe ; there being no more in the ancient appointments 
of this kind, even ſince the refo: mation, than the admi- 
niſtration of the revenues; which therefcre exactly an- 
ſwers to the pow. rs which were gien to the coadjutors 

| X of 


| Coadjuto2z. . 
of biſhops, who were appointed only to take care of the 
temporalties. And as there, the ſpiritual part was com- 
mitted by the metropolitan to a biſhop ſuffragan ; ſo here 
it was committed by the dioceſan to a curate duly li- 
cenſed. Not but the office of coadjutor to an ificumbent 
was always committed to a clergyman ; who therefore, if 
not engaged in another cure, might be content to take 


upon him the ſpiritual part alſo, and have it accordingly 


committed to him by the biſhop : but this was no part of 
the office of a coadjutor, as ſuch ; which, in the caſe of 
preſbyters as well as biſhops, did anciently relate to the 
temporalties only. Gibſ. got, 2. | 1 8 
In the reign of queen Elizabeth, the court of wards 
Had taken upon them to commit the perſon and revenues 
of a lunatick incumbent, to a layman who was his near 


relation. Againſt this, archbiſhop Whitgift objected, as 


an incroachment upon the ecclefiaftical juriſdiction ; and 
proved the charge by divers teſtimonies (to which many 
more might have been added) out of the records of Can- 


terbury and London; whereby it appeared, that this had 


always been a care belonging to the governors of the 


church. And the perſon to whom the cuſtody had been 
committed, being cited to anſwer the allegations of the 
archbiſhop, and alledging nothing to the contrary, the. 


court thereupon made the following declaration: This 
court hath not any power or juriſdiction, to intermed- 


„ dle or commit the ſpiritual or eccleſiaſtical livings or 
< poſſeſſions of any ſpiritual perſon ' that is lunatick or 


% non compos mentis; but the ſame reſteth in the eccle- 
<« fiaſtical magiſtrates, to appoint and diſpoſe, as ſor- 
© merly hath been accuſtomed. But for his moveable 
goods, and temporal poſſeſſions, the court will further 
<<. conſider thereof, and give ſuch order as therein ſhall 
„ appertain.” In purſuance of which declaration, the 
archbiſhop committed the adminiſtration of the ſpiritual 
revenues to a clergyman, under the ſtyle of coadjutor ; 
and did afterwards, by a ſeparate inſtrument, commit 
the cuſtody of the lunatick to the perſon who had 
been appointed for the whole care by the court of wards. 
G1. g02. | | VEE | | 


Codicil. See Wills. 
Collation. See Benefice. 
l 
Colleges. 
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Colleges. . 1 


10 Enerally, colleges in the univerſity are lay corpo- Colleges, lay 

\ JF rations, altho' the members of the college may orporations. 
be all ſpiritual. 2 Salt. 672. | 

But the dean and chapter of Chriſt-church in Oxfor 
is a ſpiritual, and not a lay body. Bunb. 209. 

2. The univerſities from time to time have had ample Charters granted 
privileges granted to them by ſundry charters of the kings to the ee | 
of this realm. Particularly, divers ancient charters were „ 
ranted to the univerſity of Oxford, by king John, king 
— the third, king Edward the firſt, and king Ed- 
ward the third; with power of coercion of the contuma- 
cious, by impriſonment and expulſion; and alſo by the 
cenſures of ex communication, indulged to them by the 
popes of Rome (eſpecially Innocent the fourth), and by 
the archbiſhops of Canterbury the pope's legates. The 
univerſity of Cambridge had the like privileges granted to 
them of ancient time; but moſt of their old charters were 
loſt in the wars of king Henry the third, or periſhed in 
the burning of the town in the time of king Richard the 
ſecond, . Which king renewed or granted further privi- 
\- leges to both the univerſities ;- as did alſo divers other ſue- 
ceeding princes of this realm. Duck. 347, 8. 

But divers of the powers and juriſdictions ſo granted 
to the univerſities being in law not grantable by charter, 
therefore it was enacted by the ſtatute of the 13 Eliz. 
c. 29. as followeth : : 

For the great love and favour that the queen's moſt excellent 
majeſty beareth towards her highneſs's univerſities of Oxford 
and Cambridge, and for the great zeal and care that the lords 
and commons of this preſent parliament have for the maintenance 
of good and godly literature, and the virtuous education. of youth 
within either of the ſaid univerſities; and to the intent that 
the antient privileges liberties and franchiſes of either of the 
ſaid univerſities, heretofore granted ratified and confirmed ly 
the queen's highneſs and her meſi noble progenitors, may be 
Dad in greater eflimatian, and be of the greater force and 
frength, for the better increaſe ef learning, and the further 
ſuppreſſing of vice; it is enadted, that the right hancurable 
Robert earl of Leiceſter, now chancellor of the ſaid univer- . 
ſity of Oxford, and his ſucceſſirs for ever, and the maſters | 
and ſcholars of the ſame univerſity of Oxford for the time be- 


ing, 
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Colleges. 


ing, ſhall be incorporated and have perpetual ſicceſſion, by the 


name of the chancellor maſters and ſcholars of the univer/#y of 
Oxford; and likewiſe that the right honourable Sir William 
Cecil, knight, baton of Burgley, now chancellor of the ſaid 
uni verſity of Cambridge, and his ſucceſſors for ever, and the 
maſlers and ſcholars of the ſame univerſity of Cambridge for 


. the time being, ſhall be incorporated and have perpetual ſucceſ- 


ſion, by the name of the chancellor maſters and ſcholars of the 
aniver/ity of Cambridge. $45 . 4 | 


And the letters patents of the queen's highneſs moſt noble fa- 


ther ting Henry the eighth, made and granted to the chancel- 
tor and ſcholars of the ſaid univerſity F Oxford, bearing date 
the fert day of April in the fourteenth year of his reign ; and 
the letters patents of the queen's majeſiy that now 'is, made 
and granted unto the chancellor maſters and ſcholars of the 
zniver ſity of Cambridge, bearing date the twenty ſixth day of 
April in the third year of her reign; and alſo all other letters 
patents by any of the progenitors or predeceſſors of our ſaid 
ſovereign lady, made to either of the ſaid corporated bodies ſe- 
verally, or to any of their predeceſſors, or either of the ſaid 
univerſities, by whatſoever name or names wn xy chancellor 
maſlers and ſcholars of either of the ſaid univerſitiet, in -any of 
the ſaid letters patents have been heretofore named, full 
from henceforth be good effettual and available in the law, 
to all intents confiruftions and purpoſes, to whe ſoreſaid now 
thancellor maſitrs and ſcholars of either of the ſaid univerſities, 
and to their ſucceſſors for evermore, & & and according to, 
the form wards ſentences and true meaning of every of the ſame 
letters patents, as amply fully and largely, as if the ſame let- 
ters patents were recited verbatim in this preſent aft of par- 
lament. . 
And the chancellor maſters and ſcholars of either of the ſaid 
uni verſities, ſeverally, and their ſucceſſors for ever, by the ſame 


name of chancellor maſlers and ſcholars of either of the ſaid 


wniverſities of Oxford and Cambridge, ball and may ſeve- 
rally have bold poſſeſs enjey and uſe, to them and to their 


ſucceſſors for evermore, all manner of manors, lordſhips, rec- 


tories, pas ſonages, lands, tenements, rents, ſervices, annuities, 
advowſens of churches, poſſeſſions, penſions, portions, and be- 


berellitamenis, and all manner of liberties, franchiſes, immuni- 


tien, quietances, and privileges, view of frankpledge, law days, 


and other things whatſoever they be, which either of the ſaid 
 corporated bodies of either of the ſaid univerſities had bela 
" eccupied or enjazed, or of right ought to have had uſed 
 eccupied and enjoyed, at any time before the making of this ad, 
according to the true intent and meaning, as well of the ſaid 
letters patents made by . be ſaid noble prince king Henry the 


3 eighth, 


ä College 8. | : 
eighth, and granted to the chancellor and ſcholars of the uni- 
verſity of Oxford, bearing date as is aforeſaid; as 9 the lei- 


ters patents of the queen's majeſty, made and granted unto the 


chancellor, maſters and ſcholars of the univerſity of C ambridge, 


bearing date as aforeſaid ; and according to the true intent and 
meaning of all the other aforeſaid letters patents whatſoever 3 


and the ſame are hereby confirmed to them. 


Provided, that this act ſhall not extend to the prejudice or 


hurt of the liberties and privileges of right belonging to the mayor 


bailiffs and burgeſſes of the town of Cambridge and city of 


Oxtord ; but that they the ſaid mayor bailiffs and burgeſſes, 
and every of them, and their ſucceſſors, ſhall be and continue 


free, in ſuch ſort and degree, and enjoy ſuch liberties freedoms 


and immunities, as they lawfully might have done before th 

making of this act. 

By which bleſſed act (as wo Coke calls it), all the 
courts, franchiſes, privileges, and immunities mentioned 
in any letters patents, to either of the ſaid univerſities, 
that they might proſper in their ſtudy with quietneſs, are 
eſtabliſhed and made good and effectual in the law; 
againſt any quo warranto, ſcire facias,, or other ſuits, or 
any quarrel, concealment, or other oppoſition whatſo- 
ever. 4 Int. 227. Hale's Hift. Com. Law. 33. 


3. But they have no juriſdiction unleſs the plaintiff or juriſdiction 


defendant is a ſcholar or ſervant of the univerſity, or o 
ſome college; but if either of them is a [cholar, it is then 


them is entered into a college by colluſion, to avoid a 
ſuit in the king's bench, or to excule himſelf from town 
offices, his privilege ſhall not be allowed. 


Thus in the caſe of the city of Oxford, M. 1 V. On 


an action of debt againſt the defendant, a townſman in 


Oxford, for refuſing to execute an office in the corpora- 
tion; it was moved, that he being a ſervant of Dr Iriſh, 
might have the privilege of the univerſity ; and a charter 
was produced, by which it was granted, that the mem- 


bers and ſervants of the univerſity ſhould be ſued in the 


vicechancellor's court, and not elſewhere ; and a certifi» 
cate from the chancellor, directed to the chief juſtice, 
that the defendant was matriculated and regiſtred in the 
univerſity : But it appezring to the court, that this was 
done two days and no more before he was choſen to this 
office, and that he was a painter by trade, and had lived 
8 in the corporation, and no ſervant attending 


Dr Triſh, the privilege of the univeility was not allowed, 
2 Fenir. 106. 
Vor. L D d IJ 15 


f where one of the 
parties is a mem- 
ber of the univer- 


a matter within their juriſdiction : but yet, if either of ſity. 
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Car. 73. 


| Colleges. 
T. 3 Car, Wilts and Bradell. Prohibition, by Wil- 
cocks againſt Jane Bradell the wife of John Bradell, prin- 


cipal of St Mary-Hall in Oxford, and Chriſtian the 


daughter of the ſaid John Bradell, to ſtay their ' ſuits in 
the vicechancellor's court of Oxford : for that whereas 
Fane Bradel} had libelled againſt him in the vicechancel- 
lor's court of Oxford, for calling her bawsd and old bawd 
(which is termed the action of injury); and Chriſtian the 
daughter had libelled againſt him for thefe words ſcurvey 
whore and jade, and that he did ſtrike her, For ſtaying 


of thele ſuits, ſentence being given againſt him in both, 


Wilcocks prays to have prohibitions. And now the agent 
for the univerfity moved for a conſultation ; and ſhewed 
the charters of the univerfity in the 14 R. 2. and 14 H. 8. 
whereby is granted unto them, that they may inquire of 


all treſpaſſes, injuries, and of ail pleas and quarrels, and 


of all other crimes and matters (except pleas of frankte- 
nement), where a ſcholar or their ſervants or miniſters is 
one of the parties, and that they ſhall} have cognizance 
and correction thereof, according to their ſtatutes and 
cuſtoms, or according to the law of England, at the 
diſcretion of the chancellor; ſo as the juſtices of the 
king's bench or of the common bench, or juſtices of 
aſſize, fe non iniromittant ; and if the fame juſtices ſhal} 
take in hand to inquire, or in any wife to take cogni- 
Zance or intromit, then upon certificate or notification 
of the chancellor of the univerfity or his commiſſary, 
they ſhall ſuperſede ſuch inquiry or cognizance, and ſhall 
not put the party to anſwer before them, but the ſaid 
party ſhall be corrected and puniſhed before the chancet- 
Tor or his commiſſary only, in form aforeſaid ; and that 
theſe charters were colors by act of parliament in 
the 13 Eliz. And becauſe Wilcocks was a ſcholar, and 
maſter of arts of the faid univerſity, it was prayed that 
the cauſe might be remanded. And it was much de- 


bated at the bar and bench, tor that the parties were wo- 


men, which were not any perſons privileged there; and 
the defendant, who is the ſcholar, doth not defire that 


_ privilege, but would oppoſe it, and prayeth theſe prohi- 


titions. But the court agreed, foraſmuch as the char- 


texs are, that the univerſity ſhall have cognizance of 


thoſe pleas, where one of the parties is a ſcholar, 
and ſo the plaintiffs being thereby inforced to ſue 
there, therefore the cauſe ſhould be remanded, Cre. 
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Colleges. 


But if an action be brought againſt a ſcholar and ano- 
ther who is not one; in this caſe the ſcholar (another be- 
ing Joined with him) ſhall not have the privilege. or be- 

e > 


nefit of the charter. As in the caſe of ¶Mhite againſt Wil- 
lam and Robert Lowgher, 18 & 19 El. William Lowgher 
appeared and anſwered, but Robert Lowgher claimed the 
privilege of the univerſity of Oxford. But becauſe the 
ſaid. Robert was joined with William in the bill, who 
was not ſubject to the ſame juriſdiction, therefore the 
court ordered proceſs to be awarded againſt him, to ſhew 
other cauſe why he ſhould not anſwer. Cary, 79. 25 
And in order to be intitled to this privilege, it mu 
appear, that the perſon claiming it is reſident in the uni- 
verſity at the time. As in the caſe of Mary Hayes and 
Samuel Long clerk, T. 6 G. 3. in the common pleas: The 
plaintiff, having been proſecuted upon an indictment for 
keeping a bawdy houſe at Benſon in the county cf Oxford, 
and upon trial acquitted, brought an action againſt the 
proſecutor of the indictment. The univerſity claimed 
cognizance; and the defendent makes affidavit, that he is 
ka for 21 years paſt has been a member and ſtudent of 
the college of Chriſt Church, and that he is now reſident 
there. WOES the court made a rule to ſhew cauſe 
why the claim of cognizance ſhould not be allowed. 
Upon ſhewing cauſe, an affidavit was produced by the 
plaintiff, which ſwears, that the defendant generally re- 
ſides, and is obliged to reſide, at Benſon, where he has a 
college living; and tho” his name remains upon the books 
of the college, and he is ftill a member thereof, yet he has 
no room or chamber there to reſide in. T hereupon it was 
inſiſted for the plaintiff, that cognizance of pleas ought 
not to be allowed to the univerſity, for two reaſons ; 
firſt, becauſe the cauſe of action arole at Benſon, out of 
the univerſity ; ſecondly, for that the defendant had no 
right to the privilege of the univerſity, he having ceaſed 


to reſide there as a ſtudent and member thereof; and being 


obliged to reſide upon his living at Benſon; like the caſe 
of an attorney, after he has left off praiſing, and no 
longer attencs this court, he ſhall not be intitled to pri- 
vilege, notwithſtanding his name remains upon the roll of 
attornies. By Lord Camden chief juſtice : The charter 
extends to actions ariſing in any part of England; but 
ſurely it could never intend, that ſcholars as plaintiffs 
ſhould have the privilege of ſuing. in the univerſity in 
cauſes of action ariſing in any part of England; but 
when they are defendants, this privilege extends all over 

5 Dd 2 England. 
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Colleges. 
England. The ſuperior courts conſtrue this privilege 
very ſtrictly, therefore it ought to be made to appear 


clearly to the court, that the defendant is a ſcholar re- 


How far it ex- 
tendeth to cri- 
mi nal offences. 


ſiding, Great numbers of perſons remain on the books, 


long after they have left the univerſity, on purpoſe to 


vote for members, and the like ; many who are fellows of 
colleges never go thither at all; but it would be ſtrange, 
if this court ſhould allow cognizance in cafes where ſuch 
perſons are defendants : It is therefore abfolutely neceſſa- 
ry that reſidence ſhould be proved to the court. And the 

claim of cognizance was diſallowed. 2 Hilfen, 310. 

4. The chancellor's court hath authority to determine 
not only civil, but abſo criminal offences or miſdemeanors, 
under the degree of treaſon, felony, or maim. But the 
trial of treaſon, felox v, and maim, by a particular charter 
is committed to the univerſity juriſdiction in another court, 
namely, the court of the lord high ſteward of the univer- 
fity, For by a charter of 7 June, 2 Hen. 4. (confirmed 
among the reſt by the ſtatute of the 13 Eliz.) cognizance 
is granted to the univerfity of Oxford of all indictments 
of treafons, infurrections, felony, and maim, which ſhall 
be found in any of the king's courts againſt a ſcholar or pri- 


vilezed perſon ; and they are to be tried before the high 


ſte ward of the univerſity, or his deputy, who is to be no- 
minated by the chancellor of the univerſity for the time 


| being. But when his office is called forth into action, 
ſuch high ſteward muſt be approved by the lord high 


chancellor of England; and a ſpecial commiſſion under 
the great ſeal is given to him, and others, to try the in- 
distment then depending, according to the law of the 
tand and the privileges of the (aid univerſity, When 
therefore an indictment is found at the aſſizes, or elſe- 
where, againſt any ſcholar of the univerfity or other pri- 
vileged perſon, the vice-chanceilor may claim the cog- 
nizance of it ; and (when claimed in due time and man- 


ner) it ought to be allowed him by the judges of affize ; 


and then it comes to be tried in the high ſteward*s court. 
But the indidment muſt firſt be found by a grand jury, 
and then the cognizance claimed: for it ſeemeth that the 
kigh fteward cannot proceed originally to inquire z but 
only, after inqueſt in the common law courts, to hear and 
determine. Much in the fame manner, as, when a peer 


is to be tried in the court of the lord high ſteward of 
Great Britain, the indictment muſt firſt be found at the aſ- 


fizes, or in the court of king's bench, and then (in con- 


ſequence of a writ of certiorari) tranſmitted to be finally 
e heard 


W 


L 


mw > we 


0 Colleges. 
heard and determined before the lord high Reward. and' the 
peers. When the cognizance is ſo allowed, if the offence 


be a miſdemeanor only, it is tried in the chancellor's court 


by the ordinary Judge. But if it be for treaſon, felony, or 
maim, it is then, and then only, to be determined before 
the high ſteward, under the king's ſpecial commiſſion to 
try the ſame, The proceſs of the trial is this : The high 
ſte ward iſſues one precept to the ſheriff of the county, who 
thereupon returns a panel of 18 freeholders ; and another 
precept to the bedells of the univerſity, who thereupon re- 
turn a panel of -18 matriculated laymen : and by a jury 
formed half of freeholders of the county, and half of matri- 
culated perſons, is the indictment to be tried; and that, 
in the guildhall of the city of Oxford, . And if execution 
be neceſſary to be awarded, in conſequence of finding the 
party guilty, the ſheriff of the county muſt execute the 
univerſity procels ; to which he is annually bound by an 
oath.— 


4 Black}t. 277. 


- But there hath not been occaſion to reduce 
this proceeding into practice, for above 100 years laſt paſt, 
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5. MH. 3 Car. Halley's caſe. In the common PIERS. Erxtende h not 
Ejectment, upon a leaſe of a meſſuage in Oxford. The to fe hold. 


defendant, being principal of Glouceſter Hall in Oxford, 
pretended, that he being a ſcholar in Oxford, and a pri- 
vileged perſon, ought to be ſued before the vicechancellor 
in Gxford according to the courie of proceedings there, 
according to the cuſtom of the univerſity, and according 


to the charters of Rich. 2. and Hen. 8. confirmed by par- 


liament. Wherefore' he prayed that there might be a 
ſtay of proceedings in this court; and ſhewed their char- 
ters, that they had cognizance of all ſuits, contracts, co- 
venants, quarrels, except concerning freehold ; and this 
being a perſonal action, they ought to have cognizance 
thereof, And for the univerſity was ſhewed an ancient 
record in this court, in the 22 Ed. 1 where a plea of 
covenant was brought in the court of the vic-chancellor 


of the univerſity of Oxtord, by reaſon of a contract made 
before that time, wherein was granted unto them, that 


they ſhould have cognizance of all actions perſonal and 


contracts; and this covenant in queſtion was, that he 


ſhould enjoy ſuch an houſe in Oxford for a year; and 
becauſe this court of the common pleas had granted a 
prohibition to ſtay the proceedings in the ſaid ſuit, 
being begun in the court chriſtian before the vicechan- 
cellor, the record mentioned, that upon the ſhewing of 
this charter, it appearing, that the action was brought 
| HET only 
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only upon 2 * and not for the houſes, therefore 4 
eonſultation was granted. And ſo it was prayed here 
becauſe this action was but perſonal, that they mig 


'have coguizance thereof. But all the court denied it, 


and affirmed, that the vicechancellor had not any ju- 


riſdiction, nor might hold plea thereof; for in this action 


he ſhall recover poſſeſſion, and ſhall have an habere fa- 


cias poſſeſſionem, and thereby he that hath a freeho 

may be put out of poſſeſſion : and it is not like the re- 
cord ſhewn ; for there it is only an action of covenant, 
wherein the plaintiff ſhall recover damages only, and 
therefore reaſon to grant a procedendo there; but here 
he ſhall recover poſſeſſion, and therefore by their own 
rules they ought not to hold cognizance, nor have liberty 
to proceed in this caſe. Note; that by this ancient 


record it appeareth what are the privileges, [it ſhould 


rather be ſaid, what were then the privileges] of the ſaid 


univerſity, and the juriſdiction of this court to grant a 


- prohibition where they proceed in court chriſtian in pre- 
judice of the common law, without reſorting to the chan- 
cery, - Oro. Car. 87. | 

5 & 30 Car. 2. In the chancery : Stephens and 


Berry. The plaintiff exhibits his bill, to be relieved 


touching ſome lands in Cornwall ; and che defendant, 


being head of Exeter college in Oxford, pleads the pri- 


vilege of the univerſity, and that he ought to be ſued in 
the vicechancellor's court in Oxford only. But his plea 
-was overruled : for that matters of freehold are excepted 
out of the patent to the univerſity 3 and their court can 
-at beſt have but a lame juriſdiction as to lands i in Corn- 
wall. 1 Vern. 212. 

H. 35 & 36 C. 2. Draper and Crowther. A bill was 
brought ſetting forth a contract under ſeal with the 
defendant, for making a leaſe of certain lands in Mid- 
dleſex, and to have execution of the agreement. The 
defendant- pleaded the privileges of the univerſity, to 


proceed in all quarrels in law and equity, except con- 


cerning freehold ; and concluded to the juriſdiction of 


the court. But lord keeper Guilford overruled the plea; 


becauſe in this caſe the univerſity cannot ſequeſter lands 
in Middleſex, and ſo can give no remedy : and the car- 


Tying this agreement into exccution toucheth the free- 
Nad. 2 Ventr. 362. 


7. 12 An. Aldrich and Stratford A bill in chancery 


being brgught, for a diſcovery of the perſonal eſtate of 
un h deceaſed, and an 3 granted there- 


upon 5 
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upon; the univerſity of Oxford claimed cognizance of. 


the cauſe, for that both plaintiff and defendant were ſcho- 


lars of the univerſity, Upon hearing counſel ſeveral 
times, and view of charters, and the ſtatute of the 13 


El. and precedents, Harcourt lord chancellor ordered the 
bill to be diſmiſſed, and allowed an excluſive cognizance 
in equity, touching chattels, to the univerſity, Vin. Uni- 
verſity. K. 13. | 


6. T. 6 . Philips and Bury. The plaintiff brings Whether the 
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an ejectment againſt the defendant for the rectory houſe king's courts 
may interfere, 


of Exeter college in Oxford, and declares upon a de- „here a iftor jg 
miſe to him by John Painter, being now made rector, ſpecially appoint- 
upon the deprivation. of Dr Bury. Upon the general ed. 


iſſue pleaded, the jury find a ſpecial verdict. They find 
that Exeter college in Oxford (to the rectors and ſcholars 
of which the rectory houſe appertaineth) was founded by 


Walter Stapleton biſhop of Exeter, for a rector and a 
certain number of fellows : That the rector- and fellows 


are a body. politick, incorporated by letters patent of 
queen Elizabeth, by the name of rector and fellows of 


Exeter college in Oxford: They alſo find divers ſtatutes 


of the college; they find one which appoints the biſhop 
of Exeter and his ſucceſſors to be viſitors, but that he 


ought not to viſit ex officio but once in five years (unleſs 


he be requeſted by the rector and four of the ſeven ſenior 
fellows), and that this viſitation ought not to continue 
longer than three days ; they find alſo another ſtatute, 


which enables the viſitor to deprive the rector, if he ob- 
tain the concurrent aſſent of the ſeven ſenior fellows, 


in Caſe the rector miſbebave himſelf; they find another 
ſtatute which enables the rector to deprive any of the 
fellows for incontinency or other offences there ſpecified : 
The jury find further, that the defendant Dr Bury was 
made rector of Exeter college in the year 1689: That 
he, upon the 16th of Octoder in that year deprived Mr 
John Colmer, one of the fellows, for incontinency : 


That John Colmer entred his appeal with the biſhop of 


Exeter, viſitor of the college; who, after having heard 
his appeal, ſent his chancellor in March 1690 with him 
to the college to reſtore him: That the rector and the 
ſeven ſenior fellows denied to give him admittance: They 
find, that the biſhop of Exeter iſſued his. citation, for 
appointing a viſitation the 16th of June following; which 


citation was ſerved upon the defendant, then rector, ty 
Webber: That the biſhop upon the 1tth came to the 
college, where he found the gates of the coll 
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againſt him, ſo that he could not obtain admiſſion: That 
the biſhop then and there adminiftred an oath to Web- 
ber, concerning the ſervice of the citation: They find, 
that upon the 20th of July in the ſame year, the biſhop 
iſſued another citation for appointing a viſitation to be 
held the 24th following: They find, that upon the 24th 
the biſhop held a viſitation : That upon the 25th he ſuſ- 

ended five of the ſeven ſenior fellows for contumaey : 

hat upon the 26th, with the conſent of the then ſeven 
ſenior fellows, he deprived the defendant then rector for 
contumacy : That Mr Painter was then made rector, and 


entred in the premiſſes, and demiſed to Philips the plain- 
tiff for a term of years, who entred ; and that the defen- 


dant entred upon him, and that the plaintiff brought this 
ejectment. After ſeveral arguments at the bar in this 
caſe, the court of king's bench were divided in opinion; 
the three puiſne judges, Gregory, Giles Eyre, and Sa- 
muel Eyre, were of opinion that judgment ought to be 
given for the defendant : Holt chief juſtice, on the con- 
trary, held that it ought to be given for the plaintiff. 
The principal and leading point in this caſe was, whether 
the court of king's bench had any juriſdiction to examine 
into the proceedings of the viſitor of the college, and-to 
give relief to the party oppreſſed by them. The three 
Judges who argued for the defendant, reſolved, that to 
the king's bench belongeth authority, not only to correct 
errors in judicial proceedings, but other errors and miſ- 
demeanors extrajudicial tending to the oppreſſion of the 


 Jubject ; for which they relied on Bagge's caſe, 11 Co. 


28. They alſo held, that a college is a temporal or lay 
corporation, of the ſame nature with an hoſpital. And 
they took the difference in Bagge's caſe, that if a layman 
be patron of an hoſpital, he may viſit it, and depoſe or 
deprive (upon good caufe) the maſter; but if he deprive 
him without juſt cauſe, and by colour thereof the maſter 
be ouſted, he ſhall have an aſſiſe; becauſe the common 
Jaw will not permit any perſon grieved to be without re- 
medy. And tho? the founder had an abſolute power over 


his foundation, yet he could not exclude the juriſdiction 


of the common law: no more than if a man ſhould de- 
viſe lands between A and B, and his intent was, that if 


any difference ſhould ariſe between them about the lands, 
it ſhould be determined by C, without proceſs ;z this ap- 


pointment would be vain, and the party grieved might 


| have his remedy by the Jaw. Beſides, that the law will 


not allow any cuſtom, which in any manner may tend to 
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Colleges. 
the ſu port of arbitrary power; and for this reaſon will 
not permit the viſitor to be without controul. And for 
theſe reaſons they were of opinion, that they had here 
juriſdiction (the whole matter being found ſpecially) to 
examine and correct the erroneous proceedings (if ſuch 
they were) of the viſitor. But they agreed, that if the 
ordinary deprive a maſter, who is eccleſiaſtical, without 


juſt cauſe, he ſhall not have an aſſiſe, becauſe he hath 


other remedy by appeal; as in Coveney's caſe, Dyer, 209. 


Holt chief juſtice, on the contrary, for the plaintiff ar- 


gued, that there are two ſorts of corporations; the one 
conſtituted for publick government, the other for private 
charity. The former, being duly created altho* there 
are no words in their creation for enabling their members 
to purchaſe implead or be impleaded, yet they may do all 
theſe things, for they are al] neceſſarily included in and 
incident to their creation: And. theſe forts of corporations 


are not ſubject to any founder or viſitor or particular ſta- 


tutes, but to the general and common laws of the realm; 
and by them they have their maintenance and. ſupport. 
But the latter fort of corporations, which are conſtituted 
for private charity, are intirely private, and wholly ſub- 
ject to the rules laws ſtatutes and ordinances. which the 
founder ordains, and to the viſitor whom he appoints, 
and to no others. And if the founder hath not appointed 
any viſitor, then the law appoints the founder and his 
heirs to be vifitors. For viſitation: (he ſaid) was not in- 


troduced by the canon law, but of neceflity was created by 


the common law. Patronage and viſitation both rife from 
the founder ; and the office of the viſitor by the common 
law is, to judge according to the ſtatutes of the college, 


to expel and deprive upon juſt occaſions, and to hear 


appeals of courſe. And from him, and him only, the 
party grieved ought to have redreſs, and in him the foun- 


der hath repoſed ſo intire confidence that he will admini- 
Ker juſtice impartially, that his determinations are final, 


and examinable in no other court whatſoever, As to the 
objection of the other ſide, that if the maſter of an hoſpi- 
tal be deprived by the patron without juſt cauſe he may 


have an aſſiſe, and that a college and hoſpital are of the 


ſame nature; he agreed, that a college and hoſpital were 
of the ſame nature; but as to the objection that the maſter 
may maintain an afliſe, he anſwered, that the maſter could 
not maintain an aſſiſe, becauſe he is not ſole ſeiled ; and 
of that opinion (he ſaid) Hale chief juſtice had been often 


Wen and for this reaſon he denied the opinion in 
Coveney's 
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Coventy's and Bagge's caſes to be law, as Hale chief juſtice 
had done before: beſides that theſe caſes are grounded 
upon an error; for they rely upon the 8 / 29, 30. for 
Warranting that opinion, where in truth the ſame doth 
not warrant any ſuch opinion. Upon the whole, he con- 
cluded, that this college was a private corporation; that 
the founder having created the biſhop viſitor, the juſtice 
of his proceedings was not examinable in this court, or in 
any other; for which reaſons he was of opinion, that 
judgment ought to be given for the plaintiff.” But the 
three other juſtices being of a contrary opinion, judgment 
was entred for the defendant. Lord Raym. 5. 4 Mod. 
106. Shin. 447. | | * 
Upon this a writ of error was brought in parliament; 
and the judgment was there reverſed. In the argument 
whereof, biſhop Stillingfleet ſpoke to this effect: That "8 
this abſolute and concluſive power of viſitors, is no more * 
than the law hath appointed in other cafes, upon com- b 
miſſions of charitable uſes: that the common law, and Jn 
A 
n 
m 
bi 
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not any eccleſiaſtical canons, do place the power of viſita- 
tion in the founder and his heirs, unleſs he ſettle it upon 
others: that altho' corporations for publick government 
be ſubject to the courts of Weſtminſter hall, which have 


no particular founders, or ſpecial viſitors ; yet corpora- FE 
tions for charity, founded and endowed by private per- d 
fons, are ſubje& to the rule and government of thoſe that le 
erect them: but where the perſons to whom the charity is, tt 
given are not incorporated, there is no ſuch vifitatorial _.. 0 
73 power, becauſe the intereſt of the revenue is not inveſted 10 
in them; but where they are, the right of viſitation ariſetn 10 
from the foundation, and the founder may convey it to tr 
whom and in what manner he pleaſeth; and the viſitor V 
acts as founder, and by the ſame authority which he had, 5 
and conſequently is no more accountable than he had by 
been: that the king by his charter can make a ſoriety fe 
to be incorporated, ſo as to have the rights belonging to = 
. perſons, as to legal capacities: that colleges, altho' os 
founded by private perſons, are yet incorporated by the Br 
king's charter; but altho' the kings by their charters du 
made the colleges to be ſuch in law, that is, to be legal th 
corporations, yet they left to the particular founders ſte 
authority to appoint what ſtatutes they thought fit for the 
regulation of them. And not only the ſtatutes, but the 
appointment of viſitors was left to them, and the manner * 
of government, and the ſeveral conditions, on which any ms 
perſons were to be made or to continue partakers of their for 
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bounty. But that which is particularly to be obſerved is, 


that theſe founders of colleges did take ſpecial care to 


prevent, as much as poſſible, all law ſuits among the mem- 
bers of their ſocieties, as moſt deſtructive to the peace 
and unity of their body, and the tranquility neceſſary for 
their ſtudies ; for they knew very well, that if any en- 
couragement were given to ſuits at law, thoſe places 


would in time become nurſeries for attornies and ſolicitors, 
which would pervert'the main defign'of their foundation. 


Walter de Merton, the firff founder of a college in Ox- 
ford with revenues to ſupport it, took ſuch care about 
this, that he puts the caſe in his ſtatutes, of a warden's 
being deprived; and knowing that men are apt to com- 
plain when they ſuffer, and to endeavour one way or other 
to be reſtored (which cauſeth great heats and animoſities 


among the contending parties), therefore to prevent theſe 


miſchievous conſequences, he puts a chapter in on pur- 


poſe in his ſtatutes, that if ſuch a caſe ſhould happen, 
Pula actio, nullum juris remedium canoniei vel civilis habeat. 
And ſo in the ſtatutes of Exeter college, it is expreſsly 
- mentioned, that if the rector be deprived by the com- 


miſſary, he may appeal to the biſhop as vititor ; but if he 
be deprived by the vifitorrhimſelf, then no farther appeal 
is allowed, nor any remedy juris aut facti. If the ſtatutes 
did allow of defenſiones legitimæ, as thofe of Magdalen col- 
lege do; no doubt they may make uſe of them, within 
thoſe bounds which the ſtatutes allow : but here it 1s 


otherwiſe, for the perſons deprived are bound to acquieſce 


in the ſentence paſſed upon them; and that, with regard 
to the good of the college more than their own. And the 


true account (he ſays) of ſuch cauſes firſt coming into 


Weſtminſter hall was this: Soon after the reſtoration, 
one Dr Withrington, fellow of Chriſt's college in Cam- 
bridge, was deprived of his fellowſhip by the maſter and 


fellows ; he appealed to the king's bench, and craved a 


mandamus to be reſtored, In the arguments in that cauſe, 
one of the learned judges of that court affirmed, that the 
firſt precedent of that kind was not above ten years before, 


during the time of Cromwell's uſurpation. And that was 


the caſe of one Hern, who obtained a mandamus to re- 
ſtore him to a place he was deprived of in the univerſity, 
when Glyn was chief juſtice, And the reaſon given was, 
becauſe there was then no ſpecial viſitor; for the arch- 
biſhop of Canterbury was local viſitor, and there was then 
no archbiſhop. After this, in the year 1655, one Cra- 
ford made application to the king's bench, to be reftored 
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to the place of ſchoolmaſter in Cambridge, of which he 
was deprived by the proper viſitors, the maſter and fellows 
of Gonville and Caius college; and upon ſeveral argu- 
ments it was denied; and reſolved, that no writ of reſti- 
tution ſhould be granted ; but the matter was referred to 
the chancellor and others. And ſo the court of king's 


bench, in Dr Withrington's caſe, declared he could have 


no reſtitution from thence ; becauſe his appeal lay to the 
proper viſitor; who was fidei commiſſatius, that is, the 
law truſted him with the diſcharge of his duty. In the 
14 Car. 2. Dr Patrick was choſen maſter of Queen's col- 
lege in Cambridge, by a majority of fellows; but ano- 
ther was admitted ; upon which he appealed to the king's 
bench : but ſome of the judges ſaid poſitively, that no 
writ ought to have been ever granted upon differences in 
colleges, and that the appeal lay to the local viſitor, and 


not to the king's bench: It was then urged, that it was 


a matter of freehold, and that it was no ſpiritual corpora- 
tion, but the appointing of a maſter was a temporal thing ; 
notwithſtanding, the chief juſtice declared, that it would 
thake the whole government of colleges, to give remedy 
in that court. In the 22 Car. 2. one Daniel Appleford 
was deprived by the local viſitor, of his place in New- 
College: He brings the matter to the king's bench; 
where the lord chief juſtice Hale then fate : The caſe was 
argued by learned counſel on both ſides: But the lord 
chief juſtice ſaid, If there be a juriſdiction in the viſitor, 
and he hath determined the matter, how will ye get over 
that ſentence ? and at this rate (he faid) we may examine 
all ſuſpenſions and deprivations, and ſo where will there 
be an'end? And finally, the biſhop obſerved, that altho' 
It be very poſſible for a viſitor to go beyond his bounds 
(for none are infallible), yet if ſuch a caſe be put, it is 
better that one perſon ſuffer, than that the diſcipline, 
. and peace of the college be in danger of 

ing utterly deſtroyed. 2 Still. Caſe of Exeter college. 


And the ſame doQrine appears to have been held and 


admitted, in Dr Bentley's caſe; for altho' the court did 
proceed to take cognizance in that cauſe, yet it was not 
for that they would interfere with the viſitor's power, but 
becauſe no viſitor was ſet forth in the return to the man- 
damus: as will appear from the reports both of lord Ray- 
mond and Sir John Strange, upoa the different arguings 


of that caſe in the court of king's bench. The caſe was 
thus; 7 3 
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7. 9 Gee. The ling againſt the chancellor maſters and 


ſcholars of the univerſity of Cambridge. Mandamus to 
reſtore Richard Bentley to his academical degrees of bat- 


chelor of arts, maſter of arts, batchelor of divinity, and 


doctor of divinity. To this they return, that the uni- 
verſity of Cambridge is an ancient univerſity, and a cor- 
poration by preſcription, conſiſting of a chancellor maſters 
and ſcholærs, who time out of mind have had the govern- 
ment and correction of the members, and for the encou- 
ragement of learning have conferred degrees, and for rea- 
ſonable cauſes have uſed to deprive: That time out of mind 
there had been a court held before the chancellor or vice- 


chancellor, for the determining of all civil cauſes, where 
one of the parties is a member of the univerſity: And that 


queen Elizabeth, by letters patent bearing date the 26th 
day of April in the third year of her reign, granted them 


cognizance of pleas, and to be a court of record: Thar 


in the 13 Elix. this and all other charters of the univer- 
fity were confirmed by act of parliament : That at a court 
held the twenty third day of September 1718, according 


to the ufage of the univerſity, before Thomas Gooch, 


D. D. then vicechancellor, one Conyers Middleton, 
D. D. a member of the univerſity, levied a plaint in debt 
for 41. 6s. againſt the ſaid Richard Bentley, and prayed 


proceſs againſt him: That thereupon, according to the 


cuſtom of the univerſity, a proceſs iſſued to Edward Clark 


the beadle, to compel the ſaid Richard Bentley to appear 
at the next court; That before the return, the beadle 


waited upon the faid Richard Bentley at his lodgings 
within the juriſdiction, and ſhewed him the proceſs, and 
ſerved him with it; and upon diſcourſe between them 
concerning the proceſs and the vicechancellor, Bentley 


contemptuouſly ſaid, the proceſs was illegal and unſtatut- 


able, and that he would not obey it; that he took the 
proceſs out of the hands of the beadle, ſaying the vice- 
chancellor was not his judge and that he acted fooliſhly : 
That at the next court, held the 3d of October 1718, 
Middleton appeared, and declared in debt for 41. 6s; and 
the regiſter of the court exhibited a depoſition of the bea- 
dle touching the contempt ; which being read, the ſaid 
Richard Bentley, according to the uſage of the univerſity, 
was ſuſpended from all his degrees: That time out of 
mind there hath been a cuſtom, for the chancellor or vice- 
chancellor to ſummon a congregation, confiſting of ſuch 


and ſuch particular members, who are ſpecified in the 


return; who have uſed to examine and determine all 
matters 
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matters relating to the univerſity, and to take away de- 
grees for contumacy or other reaſonable cauſe: That a 
congregation was held the 17th of October 1718, when 


the vicechancellor declared this whole matter to them, 


and deſired their judgment upon it; after which, having 
read the depoſition and the ſeveral acts of court, the ſaid 


- Richard Beatley by judgment of the congregation afore- 


ſaid was degraded : That he has not yet ſubmitted himſelf 
to the authority of the ſaid univerſity: And therefore that 


for theſe cauſes (ſaving the authority of the univerſity) 


they cannot reſtore him. | | | 

It was argued by Cheſhyre ſerjeant for a peremptory 
mandamus ;_ that the return was inſufficient for the un- 
certainty in divers inſtances ; that deprivation of acade- 
mical degrees is now become a matter of great conſe- 
quence, becauſe there are many preferments and privi- 
leges which by act of parliament can only ſubſiſt in dig- 
nified clergymen, ſo that thoſe degrees which at firſt were 
only titles of honour, do now affect men in their freeholds 


and poſſeſſions; that the cauſes alledged are none of them 


ſufficient. to warrant a ſuſpenſion ; that if they were ſuffi- 
cient, yet-that the proceeding it ſelf was illegal, and par. 
ticularly becauſe here was no notice given to Bentley, to 
come in and defend himſelf againſt the charge of con- 
tempt ; that if the vicechancellor's ſuſpenſion. was legal, 


| yet the deprivation by the congregation was not ſo, not 


only becauſe alſo in this caſe there was no ſummons to 
appear before the congregation, but likewiſe becauſe the 
accuſation was not made out-to them in a proper manner, 
being only upon the narration and report of the vice- 
chancellor. e „ 
On the other hand, it was argued by Comyns ſerjeant, 
for the univerſity; that the nature of the proceeding at 
the ſuit of Dr M 


to hold plea, an action properly inſtituted. againſt him, 
his contempt to the court, for which he was ſuſpended, 
and afterwards upon his non- ſubm iſſion deprived ; that it 
is true, degrees in the univerſities were firſt introduced to 
encourage learning and learned men, but then it is no 
conſequence that if learned men miſbehave themſelves 
they may not be ſuſpended or deprived; that it is agree- 
able to the methods both of the common and civil law 


courts, to puniſh contemptuous words, without calling 


in the party, and giving him an opportunity to commit 
| | the 


iddleton, is no more than an outlawry 
or excommunication, to compel the appearance of the 
party; that the return amounts to ſhewing a juriſdiction 
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the like a ſecond time; that the method of the whole 
proceeding both as to the ſuſpenſion, and what was done 
dy the congregation, being according to the courfe of 
their own courts, is right, altho' it may not tally with 
the method vf common law proceedings. 


Pratt chief juſtice: This is a caſe of great conſequence, | 


not only as to the gentleman who is deprived, but like- 
wiſe as it will affect all the members of the univerſity in 
general. I think the return hath fully juſtified us in 
ſending the mandamus, as it ſhews that the power of the 
vicechancellor and the congregation is only to deprive 
for a reaſonable cauſe; and as it is not pretended there 
is any viſitor, or any other juriſdiction to examine into 
the reaſonableneſs of the deprivation, but that of this 
court. It is the happinefs of our conſtitution, that to 
prevent any injuſtice,” no man is to be concluded by the 
firſt judgment; but that if he apprehends himfelf to be 
aggrieved, he hath another court to which he can reſort 
for relief; for this purpoſe, the law furniſhes him with 
appeals, with writs of Error and falſe judgment: and left 
in this particular cafe the party ſhould be remedileſs, it 
was become abſolutely neceſlary for this court to require 


the univerſity to lay the ſtate of their proceedings before 


us; that if they have erred, the party may have right 
done him, or if they have acted according to the rules of 
law, that their ads may be confirmed. As to the pro- 
ceeding againſt Dr, Bentley, it muſt be agreed, that the 


vicechancellor had cognizance of the cauſe, and fo the 
ſuit was well inſtituted againſt him. I muſt likewiſe take 


the proceſs to compel an appearance to be regular, being 
averred to be according to the courſe of that court. As 
to Dr. Bentley's behaviour upon being ſerved with the 
proceſs, I muſt ſay it. was very indecent; and J can tell 
him if he had faid as much of our proceſs, we would have 
laid him by the heels for it: he is not to arraign the 
Juſtice of the proceedings out of court, before an officer 
who hath no power to examine it. When he ſaid the 
vicechancellor acted fooliſhly, it was what he might have 


deen bound over for to his good behaviour; but I believe 
it is alſo eſtabliſhed, that ſuch a behaviour will not war- 


rant a ſuſpenſion or deprivation. I cannot think the 
evidence of this contempt was ſufficient : it doth not ap- 
pear to have been upon oath as it ſhould have been. But 
be theſe matters how they will, yet ſurely he could never 


be deprived without notice. I do not-obferve but it is 


a total deprivation, and not temporary only, as was ſaid 
| 5 at 
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at the bar. As to the proceedings before the congrega- 
tion; it doth not appear they reheard the matter, any 
otherwiſe than by the relation of the vicechancellor: 
they ſhould have adjudged all the facts again, and have 
averred, that the deprivation was for them: whereas the 
ſaying, that for theſe cauſes they deprived him, amounts 
to no more than that the vicechancellor told them fo, 
The vicechancelloffs authority ought to be ſupported, 
for the ſake of keeping peace within the univerſity ; but 
then he muſt act according to law, which I do not think 
he has done in this caſe. | 
Powis juſtice aſſented. 
Eyre juſtice : The univerſity, unleſs they had a viſitor, 


are certainly accountable to this court, As to the depri- 


vation, I am not ſatisfied, that for a contempt to the 
vicechancellor's court, the congregation (which is ano- 
ther court) can deprive : for it is not a contempt to the 
univerſity in general,; and it is not ſaid in the return, 
that for contempts to the yicechancellor the congrega- 
tion can deprive, Every court hath a power to puniſh 
contempts to it ſelf; but I never till now heard of one 
court's reſenting a contempt to another. But ſurely for 


a contempt they cannot deprive : or if they could de- 


prive, it can never be done without notice. Tho' the 


vicechancellor had juriſdiction in this matter, yet in vir- 


tue of our ſuperintendency over all inferior juriſdictions, 
we muſt take care he do not abuſe his authority. Thus 
we do prohibit the ſpiritual courts, till they give a copy 
of the libel, in all caſes within their juriſdiction. 
Forteſcue juſtice : If they had returned a viſitor, it 
would be ſomething ; but without that, they muſt ſubmit 
te the judgment of this court ; which is no more than 
exempt juriſdictions (as, the county palatine, which hath 
jura regalia) do. A deprivation can never be the proper 
puniſhment for a contempt ;' becauſe it cannot hold in 
the caſe of under-graduates. I think the behaviour of 
Dr Bentley was a contempt, for which he might be 
bound to his good behaviour, as it was out of court. 


There is another thing conſiderable in this caſe, whether 


upon any account the univerſity can deprive a man of his 


degrees ; becauſe he is in from the crown, whence the 


power originally flows. Beſides, the objection for want 


of notice can never be got over. The laws both of God 
and man do give the party an opportunity to make his de- 


fence if he has any. Str. 557. 
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-: Afterwards, H. 10 Gee. [This caſe was; argued a ſe/ ” 


cond time by Mr. Reeve for a peremptory mandamus z 
that indeed if the univerſity had returned that the. king 
was their viſitor; as they might have done, it would hay 

put an end to the diſpute here; but not haying e 


that they had x viſitor, if it appears by: the return thas 


the proceedings in the univerſity have not been agreeahle 
to the rules of juſtice, a peremptory mandamus ought, to 
iſſue: That when degrees in the univerſity. are conferred 
upon a perſon, he hath thereby a freehold in them, and 
will be intitled to ſeveral privileges and advantages an- 
nexed to them by acts of parliament, of which. this court 
muſtitake notice: That as to the clauſe in queen Eliza- 
beth's charter, that no other juſtice; or judge ſhall intro- 
mit; this is no more than a grant of cognizance of pleas 
excluſive' of other courts, and muſt be governed by the 
rules the law. hath! provided relating to ſuch fort, of grants 
by which the courts above are not deprived abſolutely of 
{diction ; for if an action is commenced in this court 
inſt a ſcholar of the univerſity, the univerſity may 
elaim cognizance of the plea by virtue of theſe letter 
patent and the act of parliament, and if they Dake ahora 
6laimproperly and in time it muſt; be allowed, and the 
proceedings here will be ſtopt; but if the univerſit 
doth not make their claim the firſt day, this court will 
ng notwithſtanding this grant; and ſo it was held, 


L Au. in the cafe of Herne and Aanners, where an 
action upon the caſè was brought againſt the defendant, a 
member of the univerſity; inhabiting within their juriſ- 


diction; the bill was of Eaſter term 11 An. and the de- 
fendant had an imparlance till the firſt day of Trinity 
torm following; after which, and before plea pleaded, 
the: univerſity of Cambridge by their attorney demanded 
oognizance, and ſet out the letters patent and act of 


parliament before mentioned; and the claim was diſallow- 
ed, decauſe it was not made the firſt day; and they held, 


that the act of parliament in this caſe made no difference, 
becauſe it confirmed this franchiſe only as it was granted, 
namely, a grant of excluſive cognizance, but the claim 
of it muſt be according to the rules of the law. He 
admitted, that the facts ſet out in the return were con- 
tempts to the vicechancellor's court, which they might 
have puniſhed, if they proceeded according to the tules 


of law, He ſaid, that court was a court of record, and 


therefore might have ſet a fine, and impriſoned. the party 
till it was paid, which is a proper puniſhment fot a con- 
6. I. E e terapt ; 
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tempt ; but that eng Ge is not a proper puniſhmient 


for a Contempt: That a corporation cannot ſuſpend a 
member of their body, for a contempt to one of their 


; 4 and if they had returned a cuſtom to ſuſpend for 


contempt, it would be an unreaſonable cuſtom, and void: 
That although the return is, that they may deprive for 
a reaſonable cauſe, yet here is no reaſonable cauſe; for 
it cannot be reaſonable for the congregation. to degrade 


| or a contempt or contumacy to another edurt; and it 


not ſaſd that he was "guilty of contumacy to the con- 
ztegation: And beſides, that it came very odly before 
he e tdb; for it did not come by way of appeal, 
but by the vicechancellor's narration or report. But he 
relied upon it, that there was a fatal fault in the return, 


| which could not be anfwered ; which was, that it did 
not appear the doctor was ſummoned, or had notice of 


the ſe proceedings againſt bim, ſo that he had no oppor- 


tunity to make bis de ſence; and to condemn 4 perſon 


without hearing him, or giving him an opportunity of 


defending himſelf, is contrary to natural juſtice, and ſuch 
| proceedings have been IR held e _ op by this 


court. | 

Vork, attorney general, on the Aan his 3 fir 
the univerſity. He ſaid, as to the point of want of ſum- 
mons, he did admit, unteſs this caſe could be diſtinguiſh+ 
ed from the caſes of members of corporations, it would 
be againft the univerſity.” The caſe, he ſaid, was of 
great © conſequence ; beeaufe the franchiſes: and privileges 
of the univerſity were concerned on the one hand, and 
the rights and liberties of the members thereof on the 
other. He obſerved, that there were two general queſ- 
tions in this caſe : The one, whether a writ of manda- 
mus will lie, to reſtore Dr Bentley to his academical 


degrees; the other, Whether the cauſe of depriving the 


doctor of his degrees, ſet out in the return is ſufficient, 
and the return good; as to the former, he faid, that the 
court having already determined that the writ of manda- 


mus was good and did well lie; he wouldacquięſee un- 


der that determination: but as the other ſide had agreed, 
that if the univerſity had returned a viſitor, it would have 


put an end to this mandamus; fo he could notibut ob- 
ſerve, that if there was a viſitor, if the doctor was ag- 
ꝑrieved by theſe proceedings of the univerſity, he might 


have made his application there. As to the ſecond point, 
the teturn conſiſteth of two parts; firſt, the ſuſpenſion 
b 55 105 vice Chancellor's court; and ſecondly, the degra- 
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dation by the congregation... As to the former of theſe, 


namely, the validity of the ſuſpenſion by the vicechan- 


cellor's court; it was objected (he obſerved) that Dr 
Bentley was not heard in that court againſt the contempt, 
and that it is againſt natural juſtice à man ſhould. be 
condemned without being heard: Unto which he an- 
ſwered, that it muſt be admitted there was no neceſſity 
that Dr Bently ſhould be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient: . 


now he had an opportunity to be heard; for, he was ſerved 


with proceſs to appear at the next court, and if he had 

paid obedience. to that proceſs, he had heard the charge, 
againſt him, againſt which he might have made his de- 
fence”: That there was no geceſſity to iſſue out a ſum- 
mons, or to give him new notice, to come and anſwer 
the contempt ; for if a perſon commits a contempt to this, 
court, or to the court of chancery, by declaring he will. 
not obey the proceſs of the court, by beating an officer. 
executing the proceſs of the court, or by ſpeaking reflect- 
ing or contemptuous words of any of the judges, upon 
an affidavit made of the fact, he will be committed, 

without hearing him; for it is looked on to be a vain 
thing, when he hath committed. a contempt before, to 


make a rule of court to give him an opportunity of com- 


mitting a new contempt againſt it, This is the rule in 
this court, and in chancery ; and it is alſo the rule in the 
canon and civil laws. And that is conſiderable. in this 
caſe, becauſe the proceeding of the vicechancellor's court 
is aceording to thoſe laws. By the civil law they may 
proceed againſt a contumacious perſon, without any new 


. citation, And the proceedings in the vicechancelloi's 


court being according to the rules of the civil law, tho? 
this court ſhould examine them, yet they muſt, be exa- 
mined according to the rules of that law. The cauſe of 
ſuit was within the juriſdiction of the vicechancellor's 
court, and this was a contempt in that cauſe; and if that 
court had a juriſdiction, all the objeQions as to the irre- 
gularity of the proceedings will be out of the caſe. Their 
proceedings are confirmed by the queen's letters patents, 
as far as ſhe could do it; but the crown cannot erect a 
court to proceed according to the civil law by charter, 


therefore an act of parliament was neceſlary : an act ac- 


cordingly paſſed, to confirm the letters patent, in which 
letters patent the excluſive words are exceeding ſtrong, 
as well as the confirmation of all their liberties and privi- 
leges. But it hath been objected, that it is not enough 
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to ſay, Pr Bentley was ſuſpended according to the cuſtom. 
of the univerſity, but there ought to be a cuſtom parti- 


cularly ſet out fot that purpoſe To which he anſwered, 
that in proceedings in inferior courts, it is always allow- 
ed to ſay, they were according to the cuſtom of the 


court. ' As to the objection, that ſuſpenſion from the aca- 
demical degtees, is not a proper puniſhment for a con- 


tempt to a couft; he anſwered that by the rules of che 


civil law it is the only proper puniſhment. And it 8 


=_ outlawry in the temporal courts ; it is to compel_ 
the party to come in and anſwer ; and upon his doing 
that, the ſuſpenſion is taken off. And. theſe degrees can- 
not properly be called freeholds, nor civil temporal rights: 


1 n 1 ? : „ i oh bv $ 4 N 3 S9 * 
they e e ee only in nature of licences to profeſ- 


ſors in ſeveral profeſſorlhips, ind are now etitles of dif- 
tinktion and precedence. The power of granting degrees 
flows from the crown. Tf the crown eres an univerſity, 
the power of conferring degrees is incident to the grant, 
Some old degrees the Univerſity hath abrogated, ſome. 


„new ones they have erected ; and they are taken notice 


of in acts of parliament for collateral purpoſes ; and tho* 
the acts have annexed” collateral privileges to them, that 
will not alter the nature of them, nor take away the 
power the univerſity had over them before. It doth not 
follow, that if temporal rights are annexed to theſe de- 
grees, the univerſity would be deprived of their power 
of degrading. A biſhop hath a freehold in his biſhap- 
rick, and a right to fit and vote in parliament 3 yet he 
may be deprived by his metropolitan, 'And. if courts have 
a Juriſdiftion and power to proceed by rules different 


from the common law; this court will not examine into 


the regularity of their proceedings on a mandamus. _ 
therefore if a mandamus is granted to reſtore a fellow." t 
a college; if they return a viſitor, tho' his ſentence hath 
been irregular, it is not examinable here, So if the èe- 
clefiaftical court excommunicate a perſon without 4*cita- 
tion ; this court will not grant a prohibition, but the 
party muſt appeal. When a prokibition is granted to the 
vicechancellor's court, for not granting a copy of a libel 3 
that\is by reaſon of the expreſs words of an act of parjia- 
ment. And if an act of parliament ſhould enact, That 
no certiorari” ſhould lie, to remove convictions of juſtices 
of the peace for ſuch and ſuch offences; tho” the juſtices 
ſhould convict the party without fummoning him, no 
certiorari would be granted by this court, to remove fuch 
a conviction, As to the objection, that by this means 
| | 2 * 0 by the 
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1515 ey, to it, 3 chancellot e and ſcholar 
which is the whole body of the univerſity, and their 105 
teventes, ſhould have cognizance; and therefore the con- 
gregation are to be conſidered as the judges of the court, 
and the vicechancellor only as their official; that the 
court: uſually held before the vicechancellor, might be 
held before the congregation; that by the civil law, where 
there is a commiſſary, be hath only part of the juriſdic- 
tion, the reſt remains in the ordinary, and that the 90 95 
nary may proceed upon a report made by his official. 

there, che congregation might proceed upon the report 47 
the 'vicechancellor, which in this caſe he made to them. 
As to the objection, Which he ſaid had been made, that 
if the degradation ſtood, Dr Bentley would be deprived 
of his degrees, without ever being heard, without pro- 
ſpect of being reſtored ; he anſwered, that this was but 
in nature of a proceſs to compel Dr Bentley to appear; 
and that it is the general rule of all courts, and of all 
laws, that when the party comes and clears his contempt, 
he ſhall be reſtored : that this privilege of ſuſpending de- 
-grees; and (degrading, was agreeable to the privileges 
"which all other univerſities enjoyed; and that it was ne- 
ceſſary, that univerſities ſhould have a ſummary method 
of proceeding. For which reaſons he inſiſted, the return 
2 good, and that no ee mandamus ought to 

„ 

Mr. Reeve, by way of ply,” inſilted, that tho? great 
Areſs had been laid upon the allegations. | in the return in 
its ſeveral parts, that the ſacts were done according to the 
-cuſtom of the univerſity, this was not ſufficient to make 
the return good. For the grant in the letters patent of 
queen Elizabeth is, that the univerſity ſhould hold a court 
according to their laws and cuſtoms before that time 
uſed z therefore if they have a method of proceeding by 
the Re law, which. hath been always uſed, that ought 
to have been averred ſpecially; and without it, this court 
"HI take notice of it under that general Ae 
Ee 3 but⸗ 
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but tre the proceedings are according to the rules 
of the common law. It is true, in (caſes of inferior 
courts, ſuch an allegation is enough, ' becauſe their pro- 
ceedings are agreeable" to the common law; but if the 
rules of the common law are to be excluded, ſuch a cu- 
ſtom muſt be ſpecially ſet out. And as to the objection, 
that the vicechancellor's'court is part of the congregation, 
and that the congregation is held- before the whole body; 
the firſt is not al edged ſo to be in the return; and as 
to the laſt, the congregation conſiſts of the chancellor or 
vicechancellor, or his locum tenens, and the regents 
and non-regents, which is not uhe Whole __ of the 
univerſity. 

On the 7th of Februaty 17230 the Jord chief * 
Pratt delivered the opinion of the court, that the return 


was ill; becauſe ſince it is not ſhewn in the return, that 


the proceedings i in the vicechancellor's court or the con- 
gregation are according to the rules of the civil law, they 


muſt be intended to be agreeable to the rules of the com- 
mon law; and if fo, it not appearing the party hath any 


redreſs by applying to another court, this court will, re- 
Tieve' him, if he hath been proceeded . againſt, and degra- 
ded; without being heard, which is contrary to natural 


3 juſtice. | This caſe therefore will fall under the rules for 


removing of members of corporations ; ; which cannot be 
done without fummoning the party, and giving him an 
opportunity of being heard. The caſes determined upon 
that head are ſo numerous, and the rule ſo well ſettled 
and known, that it cannot now be diſputed; for want of 


doing which, the ſuſpenſion or degradation cannot be 


ſupported. - And therefore a e ber, e e ub Was 
granted: TL. Raym. 1334. ö 

H. 9 G. 2. Dr Walker's cafe. A 3 was di- 
rected to Dr Richard Walker; vicemaſter of Trinity col- 
lege in Cambridge, reciting the ſtatutes of the college, 


andi that thereby it was ordained, that in caſe the maſter 
of the ſaid college ſhould at any time be examined before 


the viſitor the biſhop of Ely, and be lawfully convicted 
before the ſaid viſitor of dilapidation of the goods of the 
college, or violation of the ſtatutes, he ſhould without 
delay be deprived of the office of maſter by the vicemaſter 
of the ſaid college, and that without appeal: And that a 
© caule of office was lately depending before Thomas lord 
biſhop of Ely, then and ſtill viſitor, at the promotion of 
Robert Jackſon clerk, one of the fellows of the ſaid col. 
lege, againſt Dr Richard Bentley maſter of the ſaid col- 


lege, 


ts 


Colleges. 


er ne en of the goods of the ſaid college and 
violation of the ſtatutes, wherein ſeveral articles were ex- 
kibited for that purpoſe, and that a prohibition and after- 
wards a conſultation was awarded upon the ſaid articles to 
the ſaid biſhop of Ely the viſitor; And that the faid biſhop, 
having conſidered. the evidence on both ſides, did adjudge 
as viſitor aforeſaid, that the ſaid Dr Richard Bentley was 
guilty of dilapidation, and violation of the ſtatutes, and 
thereby incurred the penalty of deprivation of his office; 


. Which ſaid ſentence is ſtill in force: And that it is the 
duty of the faid Richard Walker as vicemaſter, to exe- 


cute the ſaid ſentence, by depriving the ſaid Dr Richard 
Bentley of his office of maſter : And that the ſaid Dr 
Walker, having had due notice of th ſentence, and being 
duly required to deprive him, neglects and refuſes ſo to 


do: The writ therefore commands him without delay to | 


deprive the ſaid Dr Bentley of the ſaid office of maſter of 
the ſaid college, or to ſhew cauſe to the contrary. Dr 
Walker returns, that the ſtatute appointing the biſhop of 
Ely viſitor is void; and that the college being of royal 
foundation, the king only is viſitor, By lord Frardwicke 
chief juſtice: There are two things which ſeem to be 


aimed at by this writ and return, which I do not fee that 
the court can do; firſt, to, aid the juriſdiction of the bi- 


op of Ely as viſitor; ſecondly, to determine that the 


king is general viſitor. But the writ in this caſe is feli 
de ſe; for it ſuggeſts that the biſhop is viſitor of the col- 
lege, and if ſo, he may viſit, and remove, or puniſh the 

vicemaſter, and we could do no more ; And on the con- 
.trary, if the king be viſitor, as the return ſuggeſts, you 
may apply to the king for him to viſit. And on the laſt 


day of the term, the court quaſhed the writ of mandamus; 
but ſaid they did not intend it ſhould be underſtood, that 


they had thereby determined whether the king or the bi- 
ſhop is general vifitor. Caſ. Hardwicke, 212. 


In the caſe of the King and the biſhop of Ely, E. 23 


G. 2. This caſe came to be conſidered, whether the bi- 


ſhop of Ely was viſitor or not; but not determined. The 


caſe was, a rule was made to ſhew cauſe, why a manda- 


mus ſhould not go to the biſhop of Ely, commanding him 


to hear an appeal made to him as viſitor of Trinity col- 


lege in Cambridge, by Dr Edward Vernon, who has 


therein complained, that he has been wrongfully deprived 


of his ſenior. fellowſhip in the. college, contrary to the 
ſtatutes thereof, made upon affidavits thi the biſhop de- 


clined hearing the appeal, until he could be ſatisfied that 


; Ee 4 be 
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be had a Fight to viſit the college. By Lee chief juice; 
it appears from the affidavits, that there has been an ap- 
. peal to the bilhop as viſitor; that the biſhop has declined 


"exerciſing any viſitatorial power, in ordet't6 take the opi- 


nion of this court whether he has any right to exerciſe it. 
This is a controverted queſtion, and it is not at all clear 
to the court who is viſitor; and if we had ſeen and 
tead all the ſtatutes of the college, we have no authority 
to determine who is viſitor, that being the proper pro- 


266. 1 553 
But altho' the king's courts may not interfere with re- 
gard to the private ſtatutes of the ſociety, as eſtabliſhed 
by the founder; yet as to the publick laws of the land, 
it ſeemeth that they may interfere, for over theſe the 
founder could give to the viſitor no excluſive juriſdiction. 
As in the caſe of St John's college in Cambridge, M. 5 N. 
By the act of the 1 V. it was enacted, that if any gover- 
nor, head, or fellow of any college or hall in either of 


the univerſities, ſhould neglect or refiſe to take the 


Haths, for ſix months after the firſt day of Auguſt then 
next following; ſuch government, headſhip, dr fellow- 
ſhip ſhould be void. Several of the fellows af that cok 


lege had not taken the oaths purſuant to the ſtatute, 'and 


thereupon a mandamus was directed to Humprey Gower, 
head of that college, ſetting forth the act, and that ſuch 
fellows had not taken the oaths, and that they ſtill eon- 
tinued in their fellowſhips: therefore by this writ they 
Were commanded to remove them, or to ſhew cauſe, 
They return, that the college was founded b Margaret 
counteſs of Richmond; that the biſhop of Fly for the 
time being was by her appointed viſitor; and on their 
behalf it was objected, that a mandamus is a remedial 
writ ; that no precedent can be produced where it hath 
been granted to expel perſons, but always to reſtore them 
to places of which they had been deprived; and that it 
will not lie, where there is a local and proper viſitor, 
But by Holt Chief juſtice : The viſitor is made by the 
founder, and is the, proper judge of the laws of the col- 
lege; he is to determine offences againſt theſe private 


laws ; but where the law'of the land is diſobeyed, (as it 


is in this cafe) the court df king's bench will take notice 
thereof, notwithſtanding the viſitor ; and the proper re- 
medy to put the law in execution is by a mandamus. 
But the cauſe was adjourned. And in the act of ther G. 
. 13. for taking the oaths in like manner, it is ſpecially 
| 7 EO : provided, 


"Yinee of a jury,—And the rule was diſcharged. 1 Wilſoh, 
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vided; that che court of king's bench bysmandamus 


ſhall. compel a perſon to be admitted into a place vacated 


fot want of taking the oaths oy anne 4 Med. 233. 
Herr. Mandamus. H. 2 

Alſd, where chere is a pete — dd de executed 
by dhe ſeollege, a« Curt of - equity will interfere to carry 
that truſt ints execution! As in the caſe of Green and 
Rutherforth, May 23.7 179% The plaintiff exhibited his 
bill againſt: the maſter, 'fellows, and ſeholars of St John's 


college in Cambridge, to oblige Dr Rutherforth to deli- 


ver up a preſentation made by the college of him to the 
rectory and pariſh church of 'Barrow in Sill, to re- 


ſtrain his having inſtitution and induction thereon, and to 


preſent the plaintiff under their common ſeal; ſetting 


forth, that Dr John Bowton, a fellow of the ſaid college, 


by his will deviſed to the maſter, fellows, and ſcholars of 


dred, if there de any ſuch capable thereof in the college; 
if no ſuch, then that they preſent the ſenior divine then 
fellow of the college; and on his refuſal, the next ſenior 
divine, and ſo downward: That the lat incumbent dy- 
ing, it was offered to the ſenior fellow, and on his refu- 
ſal to the next, till it came to the plaintiff's turn as next 


ſenior on the divinity line, who offered to take it; but 
the defendant inſiſted, that he, being doctor in divinity, 
was to be conſidered as the perſon deſeribed by the teſta- 
tor, and interpoſed by appeal to the biſhop of Ely as 
viſitor ; on hearing which, the biſhop was of opinion, 
mat Br -Rutherfortly was within de deſcription of the 


will, and therefore required them to preſent him. Phe 


plaintiff inſiſted, that as the advowſon was deviſed to the 
college under particular truſt by a thitd perſon (not the 


founder), the viſitor had not juriſdiction. to detefmine of 


the preſentation, or to interpoſe in execution of the truſt; 
- and therefore prays, that the preſentation may be cancel= 


led, and that the college may be directed to preſent him 
as intitled under the truſt of the will. Dr Rucherforth 
pleaded to the juriſdiction of the court. By Sir John 
Strange maſter of the rolls, and the lord chancellor Hard- 


wicke: If this had been a general bequeſt of an advow- 
ſon to the college, without any particular truſt annexed, 
it would have fallen under the general regulations con- 


trouling all the other property of that nature, as an ob- 


dy 
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the ſaid college, and their fucceſſors, the perpetual. adſd. 
vowſon of this rectory in truſt, that whenever the churen 
| ſhall be void, they ſhall prefent one of his name and kin- 
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by particular, expreſs truſt, inconſiſtent with the regula. | 


tions by which the other property is to be governed, and 
therefore proper for the juriſdiction, of this court, ſtand- 


ing on ſpecial circumſtances peculiar to it ſelf; which 


puts an end to the viſitor's power over it. If it had been 
deviſed to a ſtranger on the ſame truſt, there could then 
be no pretence to ſay that in ſuch caſe the viſitor would 
have had any power over it, but the college muſt have 
been obliged to apply to this court to compel the execu- 
tion. And it cannot differ the caſe, that the college hap- 
pened to be the truſtees. Suppoſe it had been on truſt to 
preſent a member of another college, the viſitor of this 
could have no power over it; and the preſent caſe differs 
not in ſubſtance from that.— And the plea to the juriſ- 
diction, as being in the. viſitor, was over- ruled. 1 Yezey, 
462. ee e 2 3 
Return of a vi- 7. T. 13 G. 2. The King and Whaley, A manda- 


tor by atbeavit. mus was granted, directed to the defendant as maſter of 


Peter-houſe college in the univerſity of Cambridge, to 
admit Thomas Rogers to a. fellowſhip of that college, 
upon affidavit of his election. A motion was made to 
ſuperſede this writ, upon affidavits. of there being a vi- 
ſitor, namely, the biſhop of Ely. But the court put 
the maſter to make a return, and refuſed to deter- 
mine the point upon affidavits, where the other party 
had no opportunity to right himſelf by an action. Str. 

1120. 8 | 
Vibror maſt por 8 T. 6 G. 2. Bentley againſt the biſhop of EH. In 
ee age prohibition, Dr Bentley the plaintiff declared, that king 
eee Henry the eighth on the 19th of December in the 1 zth 
year of his reign founded Trinity college in Cambridge, 
and that queen Elizabeth made a body of ſtatutes, the 
fortieth whereof is intitled De magiſiri ſi res exigat amotions; 
and ſpeaking of the biſhop of Ely, there are the words 
corrigat, puniat, expellat that he was cited to appear be- 
fore the biſhop as ſpecial viſitor appointed by the ſaid 
_ goth ſtatute of Elizabeth, to anſwer to ſixty- four articles, 
, which are inſiſted upon as violations of the ſtatutes, ſome 


/ 


of which are long before the laſt act of grace, and others 


of them are for ſetting the college ſeal in conjunction 
with the fellows. The biſhop for a conſultation ſets out 
a former ſtatute of Edw. 6. in theſe words, viſtator epiſ- 
copus Elienſis fit ; and avers that he is viſitor, general, 
and as ſuch hath a right to proceed upon the articles. 
. And on demurrer, after ſeveral arguments, theſe points 


were ruled; 23 2 Ts Py 2357 6 bv 
te it: A 
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Furt, that cho“ ſeueral of che facts charged appear: to 
be before the act of grace; yet they are not pardoned by 
that ſtatute, but arezitill inquirable by the viſitor. There 


are two ſorts of corporations, one for , publick govern> 


ment, the other for private charities. . The former o 
theſe are governed by the common law; but the latter 


is the creature of the founder, and governed by his pri- # 
vate laws. Not that the particular perſons are exempted 


from the common law, but the body in general is: and 
as theſe are private laws, they are in the natuge of truſts, 
and the breach of them is no crime cognizable by the 
common law. The king's power of pardoning ariſeth 
from his having the executive power in him; and tho' 


in this caſe the king is founder, yet the breach of his 


private ſtatutes ara not crimes againft the crown, The 
crimes pardoned are: ſuch as ate againſt the publick 
laws and ſtatutes of the realm; whereas theſe are in the 
nature of domeſtick rules for the better ordering of a pri- 
vate fam, «bad 3 

Secondly, that tho? ſeveral of the crimes imputed to 


him, for violations of the ſtatutes of the college, appear 


to have been done by him in conjunction with others; 
yet that is no reaſon to exclude the inquiry of the 
viſitor, If a whole body join together in doing an un- 


lawful act, they are ſeverally puniſhable in their natural 


capacity. | 


Thirdly, that by the ſtatute of Eu. 6. the biſhop of 


Ely and his ſucceſſors are appointed general viſitors; it 
being Epiſcopus Elienſis without any chriſtian name, which 
ſhall extend to the biſhop and his ſucceſſors without the 


words for the time being. | 


Fourthly, that tho? the three former determinations are 
in favour of the ſuit below, yet the prohibition ought to 
ſſtand; becauſe the biſhop hath not cited the doctor upon 


the foot of his general viſitatorial power, but as a ſpecial 
viſitor appointed by the 40th ſtatute of Eliz. which the 
court ſaid, he was not. For being before appointed ge- 
neral viſitor, there remained no further power in the crown 
with regard to enlarging the viſitatorial power. They 
ſaid it was a queſtion they would not determine, whether 
when the crown has given ſtatutes and appointed a viſitor, 
the ſucceſſor can any way alter or annual the former ſta- 
tutes: the practice indeed has been otherwiſe; but it hath 
never been determined to be good. For this laſt reaſon, 
= were all of opinion, that the prohibition ought to 

8 OS 


Note, 
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15 Note, upon „ in parliament, this judyment 
was feverſed; and the lords went into the * 
PO. of the ſeveral articles; and as"to ſome granted a -prohibi. 

| * ffon, and as to others a conſultation; Str. 912 = 
' Efewherea . Z. 1 Geo. 2. K. and the biſhop of Chefter:'' Man- 
eee damus directed to the biſhop as warden of Mancheſter 
be 8 :oNege, to admit a chaplain. The biſhop returns, that 
"the royal foundation, he is appointed viſitor. And 
u on argument fr was objected, chat tho“ a mandamus 
wilt not lie” where there is a viſitor free from any objee- 


tion, yet here the two offices being in the ſame perfon, 


he cannot viſit himſelf; and no cafe can be ſnewn, where 
the founder hath once granted the whole out of him, and 
on ſuch a temporary ſuſpenſion it hath reſulted back. 


And by the court; it is plain he cannot viſit now be- 


Ezufe his power is ſuſpended ; and theſe. are powers that 
may ceafe, and "revive, without inconvenience z ſince 
there is this court to reſort to. In a lay corporation, the 
founder and his heirs are viſitors; in a ſpiritual corpora- 
tion, the juriſdiction is here, unlefs there be an expreſs 
viſitor appointed : the ground of our intetpoſing in this 
cafe is, that at prefent there is no other viſitatorial power 
15 50 being. And 2 i meg. cyrwns was granted. 
"I 

"FU Afterwards, an "at of poviinment: was made; 2 G. 2. 
c. 29. impowering the king to viſit the collegiate church 
of ancheſter, during ſuch time as the wardenſhip of the 
ſaid church is or ſhall be held in commendam wich the 
: 'biſhoprick of Cheſter. 

Were it 10 ite 10. H. 30 G. 2. The maſter {nd ten ier fellows of St 
poted whether a "Fohy's college in Cambridge, againſt the reverend! Thomas 


prom be viſitor Todington, clerk. Tt was moved in behalf of the maſter 


not, the 
hu «courts are "and fenior fellows of the (aid college for x prohibition ; to 


to de.eumine the Proehibit the biſhop of Ely from proceeding as ſuppoſed 
Egan *yiſitor of the ſaid college, on an appeal promoted by the 
| id Mr Todington for their not electing him fellow. 
The ſuggeſtion ſtated, that the biſhop of Ely for the 
time being is not viſitor of the faid college, as to elections 
into fellowſhips or other offices in the ſaid college, nor 
*hath* any viſitatorial power or juriſdiction whatſbever over 
the maſter and fellows of the ſaid college or any of them 
In that reſpect ; 
That by an Tadpiftripe tripartive; made the 27th day of 
October in the 22d year of the reign of king Henry the 
eighth, between Sir Anthony Fitzherbert, knight, then 
ode pf the king's juſtices of his common pleas, and john 
| ke | Keton, 
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Keton, Wogtor In diviniey;' and canon of the e#he@rat- 


church of Saliſbury, om ohe part; the chapteof Souths: 


well, on the ſecond part; and the then niuſter, fellows!" 
and ſchölats of the college of Bt John aforeſaidy of the 
third part; it Was covenanted and agreed” between the 
ſaid parties, for them, their heirs and fuceeffors' __ ever, 
in form” following: That is to ſay, M38 DIS? TING. 1305 

Thit*the ſaid maſter fellows and ſcholars Af St Johns 


aforeſaid had con for them and their” fucveffors Hor. 


ever, RY the faid Dr Keton, that he for Him (eIf, at ch. 
nomination and appointinent as thereafter grduld bel e 
prefſedſhould ys, two fellows and two ſtholars founded 
and ſiftained at the coſts only of the faid  maſter'fellowsy: 
and ſcholars within the college of St John aforeſaid, there 
to continue for ever of his foundation, over and a 
other fellows and ſcholars there founded or thereafter to 
be founded by the foungrefs of the ſaid college or any 
other perſon that then had given or thereafter ſhould give 
lands or goods to ſuch putpoſe or intent: 

Fhat the ſaid maſter fellows and ſcholars of che fad 
college thereby covenanted and granted unto the ſaid Sir 
Anthony Fitaherbert, Dr Keton, and to the ſaid ehapter, 
and to their heirs and ſucceſſors, that the (ſaid fellows and 
ſcholars of the foundation of the faid Dr Keton, ſhould 
have and enjoy all manner of profits; as' well meat drink 
and wages, as all other commodities eaſements and liberties, 
like and in as large manner as other fellows and ſcholars 
of the ſame college (by the foundreſs's foundation of the 


ſame colle ze) chen bad, ot in time then coming ſhoud 


have, in any manner f wiſe, at the proper coſts and 
charges of the ſame maſter fellows and ſcholars of the 
college of St Jobn aforeſaid, and their fueceſſors for ever: 

Tft the fame maſter fellows and ſcholars by the faid 
indentute covenanted and granted unto the Taid «Sir An- 
thony F itzherbert, Dr Keton, and chapter of Southweh, 
and to their heirs and ſucceſſors, that the fame two fel 
lows'df the foundation of the faid Dr Keton, ſhould re- 
cefve of the ſaid maſter fellows and ſcholars and their fue- 
ceſſors every year 1168 8 d, over and above the wages 
Iinttted' to other fellows of the foundreſs's foundation 
that is to ſay, to either of them 138 4 0; at the fealty'0| 
Exfter and St Michael yearly, by even' portions : 1 

That the ſaid maſter fellaws and ſch: lars thereby co- 
venanted and granted, for the and their fucceſſors, unto 
the faid Sir Anthony Fitzherbert and Dr Keton, wry the 
longer liver of them, that they from thenceforth * 
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have the nomination and election of the ſaid fellows. and 
; and after the deceaſe 
of the ſaid. Sir Anthony and Df Keton, then the ſaid 


ſcholars during their lives natural 


fellows and ſcholars ſhould be fat the nomination and 


election of the ſaid maſter fellows and ſcholars of the 


college of St John aforeſaid, and of their ſucceſſors for 


ever, after and according to ſuch. ordinance and writing. 
as the ſaid Dr Keton d thereof make and declare iby 


his-laſt will or otherwiſe : 


Provided always, that the (aid fellows and ſcholars. 
ſbould be elected and choſen of thoſe perſons that be or 


had been choiriſters of the chapter of Southwell aforefaid, 
if any ſuch able perſons in manners and learning could de 


found in Southwell aforeſaid; and in default of ſuch per- 
ſons there, then of ſuch perſons as had been choiriſters of 


the ſaid. chapter of Southwell, which perſons ſhould. be 


then inhabitant or abiding in the ſaid univerſity of Cam- 


bridge; and if none ſuch ſhould be found able in the 


univerſity aforeſaid, then the ſame fellows and ſcholars to 
de elected and choſen of ſuch perſons as ſhould be moſt 


ſingular in manners and learning, of what country ſoever 


they ſhould be that ſhould be then abiding in the ſame 
univerſity. LE 


That the ſaid maſter fellows and ſcholars 8 


and granted by the ſaid indenture, unto the ſaid Sir An- 
thony Fitzherbert and Dr Keton, and to the ſaid chapter, 


- their heirs and ſucceſſors, that when the ſaid two fellow- 


ſhips and ſcholarſbips or any of them ſhould be. vacant, 
then immediately at the then next time of election of fel- 
lows or {cholars. of the ſaid. college limited by the ſtatutes 
of the, college of St John aforeſaid, other fellow or fellows 
ſcholar or ſcholars as the caſe ſhould require ſhould be 
elected named and choſen. by the ſaid maſter fellows and 
ſcholars, according to theſe. covenants and agreements, 


and according to ſuch ordinances or will as the ſaid Dr 


Keton ſhould thereof make and declare: 

That it was covenanted and agreed by the ſaid inden- 
ture, that the ſaid maſter fellows and ſcholars of St John 
aforeſaid, and alſo the fellows and ſcholars of the founda- 


tion of the ſaid Dr Keton, at the time of their admiſſion, 


ſhould be ſworn to obſerve and keep the ſtatutes and ordi- 


nances that then were made, or thereafter ſhould be made, 


by the ſaid Dr Keton, for the foundation of the ſaid fel- 
7 and ſcholars; ſo that the ſaid ſtatutes ſhould be 
conformable wich the Fes. of the foundreſs of the ſaid 
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For the which all, and ſingular the premiſſes well and 


n to be obſerved and kept by the ſaid maſter fellows 


and ſcholars and their-ſucceflors in manner and form as is 
aforeſaid, that is to ſay; as 'well for the elections and ad- 
miſſions of the ſaid; fellows and ſcholars, and for their 


finding, and for wages yearly to be paid to the ſame, 


with all other liberties: commodities and profits likewiſe, 
pertaining unto them, as for all other covenants and agree- 
ments, with all and ſingular the premiſſes, according to 
the ordinance above. rehearſed ;/ the ſaid Dr Keton had, 
contented given and paid, to the ſaid maſter fellows and, 
ſcholars, in money plate and jewels, the value of 400: 
That it was covenanted and agreed by the ſaid indenture 
between the ſaid parties, for them and their ſucceſſors, 
that if the ſaid maſter fellows and ſcholars and their ſuc; 
eſſors ſhould fail in taking admitting or receiving of the 
faid fellows and ſcholars, in any time of election next 
after the avoidance, and they ſhould not be choſen nor 
admitted into the ſaid college according to the ordinances; 
and agreements. above rehearſed, or ſhould not have and. 
enjoy their full commodities and profits as is aforeſaid ;. 
that then the aforeſaid maſter fellows and ſcholars and 
their ſucceflors ſhould forfeit as well to the ſaid Sir An- 


thony Fitzherbert and Dr Keton, as to the chapter of, 
Southwell, and to their heirs and ſucceſſors, in the name 


of a penalty or pain, for every default made or no due 
election of the ſaid fellows and ſcholars or any of them 
208, for every .month that it ſhould happen the ſaid. fel- 
lows and ſcholars not to be choſen nor admitted into the 
ſaid college as is aforeſaid, or reſtrained: of any profits, 
commodities or. eaſements as is aforeſaid ; and that then 
it ſhould be lawful as well to the ſaid Sir Anthony Fitz- 
herbet and Dr Keton for their part, as to the ſaid chap= 
ter of. Southwell, and their heirs and ſucceſſors for their 
part, into the manors of Marſlete and Myllington in the 
county of York and into the manor of Little Markham in 
the county of Nottingham to enter and. diſtrain for the 


| ſame 208 and the arrears of the ſame, for every time or. 


times of forfeiture; and the diſtreſs to withold until the 
ſaid 20s, with the arrearages of the ſame, ſhould be to 
them well and truly ſatisfied contented and paid: 


That the ſaid Dr Keton did not at any time, by his laſt | 

will or otherwiſe, make or declare any ſtatute or ordi- 
nance, other than what was contained in the ſaid above 
recited indenture, of or concerning the ſaid fellowſhips 


I ; called. 


þ College a 


cane d Southwell fellowſhips, or of o or concerning either 


Skrhem . | 


Phe 'fagoeſtion' alſo ſtated, tet mn appeal had deen 
mas +6 the ” biſh»p as viſitor 'of the college by the ſaid 


Tuomas Todington, complaining that the faid® maſter 
and fenior fellows had unduly elected William Craven, 
clerk, into one of the South well fellowſhips founded by 
5 the laid Dr Keton, and had refuſed to elect him into the 
fad fellowfpip, notwithſtanding he had been a choiriſter 


of Southwell, and was otherwiſe duly qualified according 
to the iüdentute of foundation; and that they had been 
ſel ved with the biſhop's citation and proceſs upon- the faid 
#ppeal ; and therefore they prayed a prohibition. 


Dpon ſhewing cauſe, the ſtatutes given to the college 
im the time of queen Elizabeth, and by which the college 


Bath ever ſince been governor, were laid before the court; 
and alſo Dr Keton's indentur re. 

During the argument, the ccunſe) for the college having 
inſiſted much upon their being permitted to declate in 


Prohibition ; ; the court, for faving'expence to the parties, 


and in order that the matter might be fully heard and yer 
determined in a ſummary way upon motion, directed that 


biſkop Fiſher's ſtatutes, by which the college was goverti- 
ed before the making | the ſtatutes of Elizabeth, ſlisuld 


alſo be laid before the court; as theſe ſtatutes might give 
fome light to the conſtruction of Dr Keton's indenture, 
which was made during the time theſe ſtatutes were in 


force; which was done accordingly: So that this caſe 


ſhould be determined upon the whole of the evidence N 


either party could lay before the court. 


The counſel who ſhewed cauſe againſt the probibitisn, 
made three queſtions: 1. Whether the biſhop is general 


viſitor of the college, as to the election of fellows. 2. 
Whether there is any thing in this particular fellowfhip, 


which will exempt it from his viſitation; being it ls an 
ingrafted or annexed foundation. 3. Whether the power 
of diftrefs is not the only remedy ; or, in other words, 
whether (notwithſtanding) the biſhop's power _ Not 
ill ſubfit. * 
As to the firſt; they argued, that the college was 


founded in the Weond year of Hen. 8. from 2 priory Sol- 


legiate, belonging to the biſhop of Ely - of which the 
biſhop ' was viſitor : By law (by Holt chief juſtice} he is 
fo; therefore he did ſtill remain ſo. The büſhop of Ely 
was viſitor under Dr Fiſher's ſtatutes; and the ſaid Dr 

2 c- Fiſher 
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Fiſher reſerved a power, of altering, interpreting, or 
5 ſtatutes; yet the power of coercion is wholly 
eft to the biſhop of Ely, and he has the whole executive 


power in him. The ſtatute de Viſitatore makes him viſitor : 


Ediſcopo Elienſi commendamus. No ſet form of words is 


neceſfary to appoint a viſitor. And if he is viſitor, all 
other powers are incident to his office. And the words 
of the aid ſtatute ſhew the extent of his authority, when 
he viſits ex officio. And no objection can ariſe upon it, 


but he may viſit © There is a clauſe in one of the ſtatutes _ 


of Elizabeth, which fixes the expence of his viſitation z 


which ſhews, that he was befoce in poſſeſſion! of this 


power. When Dr Keton's foundation was made, the 
college was governed by Fiſher's ſtatutes. Dr Keton 
reſerved a power to himſelf to make ſtatutes touching his 
own fellows : He made none: If he had, they were to be 


conformable to the ſtatutes of the college: As he made 


none, and his fellows were by the indenture to be paid 
out of the revenue of the college, and were to have the 


ſame power and right as foundation fellows, and were to 
obey the ſame ſtatutes ; by this means Dr Keton made 


them ſubje& to the ſame ſtatutes and the ſame viſitor. 


Dr Keton reſerved no power to his heirs to give ſtatutes. 
By the indenture, the right of election is given to- the 


maſter fellows and ſcholars ; but Dr Keton's fellows 
uſually have been, as the reſt arc, elected by the maſter 


and fellows only. The ſtatutes of Elizabeth are ſtill more 


plain: They recognize him by name to be viſitor: He is 
expreſsly ſo appointed: The power muſt be ſomewhere ; 
and no body elfe ever claimed it: The exerciſe of it is an 
evidence of the right, and implies a grant of it. For 
which purpoſe was cited the caſe of Dr Martin againſt the 
archbiſhop of Canterbury as viſitor of Merton college in 
Oxford, T. 11 & 12G. 2. This was the caſe of a pri- 
vate fellowſhip : It was contended by Dr Martin, that 
the biſhop of Wincheſter was viſitor: The other fide 
ſhewed, that the archbiſhop had exerciſed this power, 
but the "biſhop of Wincheſter never had: An objection 
was taken, that as the caſe was doubtful, a prohibition 
was proper: By the court, The long uſage will not give 


a right, yet it is a ſtrong evidence of it; and a prohibition 


was denied, | E 

Upon the ſecond queſtion it was argued, that different 
viſitors of different foundations, would be productive of 
great confuſion and perpetual diſputes: That half of the 


fellows of the college are ingraſted, yet all rake the ſame 
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dath, and are all to be governed by queen Elizabeth's 

ſtatutes; there is no exemption in thoſe ſtatutes; and Dr 


Keton's foundation was made long before; and they all 


ſwear to obey the ſtatutes of Elizabeth. | . 
As to the third queſtion ; By the indenture the college 
agree, theſe fellows ſhall have the fame rights as founda- 
tion fellows had : An appeal to the viſitor was one of 
thoſe rights; and the law bas great reſpect to rights: 
The penalty or forfeiture does not leflen the right; they 
were two independent things: It is inadequate z it cannot 
take away the antecedent right of a third perſon : The 
candidate has one right, and the biſhop another, and the 
chapter of Southwell another: The two firſt are remedial z 
the laſt is a right to puniſh : The penalty gives no relief 
to the candidate; but if it did, where a party hath ſeveral 
remedies, he may take Which he pleaſes. Diſtreſs was 


originally applicable to rent; yet if it was recovered. by 


aGion, the rent notwithſtanding muſt be paid; tho' a 
penalty be given, yet the ſpecific remedy is not loſt, 
In ſupport of the rule for a prohibition, it was argued z 
The power of a viſitor is arbitrary, and yet 1 be in 
the firſt inftance. All fundatory rights ariſe- from the 
property of the donor. A founder has'the nomination of 
his viſitoer; and unlefs he diſpoſe of this power, it remains 
to his heirs; and if he die without heirs, it goes to the 


crown. It is fettled, that a founder, or his heirs (if he 


does it not), may make a viſitor ; may give him partial, 


or general powers; if partial ones, and he exceeds them, 


that exceſs becomes a nullity, and lets in the law; and 
this court, whether they can give relief or not, will ſee 
that theſe juriſdictions keep within their bounds, and will 
grant a prohibition where there is ſuch exceſs of power, 
as well as where there is no power at all. 


If Dr Keton made no vifitor, the power remains in his 


heir; and if no heir, it is in the crown, Where there is 
2 probability of doubt, whether the party to be prohibited 
is doing right or not; the court always gives him liberty 
to declare in prohibition, otherwiſe the party would be 
without remedy. _ | | 1 

2 P. Will. 325. was cited to ſhew, that a viſitatorial 
power is not by implication to be interred, It muſt de- 
pend upon a direct appointment. ER 

The arguments drawn from the word viſitor, are not 
concluſive, Fot the word is not uſed with any deſigna- 
tion of the power. A man may make an executor, te 
execute one part ef his will; and another executor for 
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another part. So a viſitor for a particular purpoſe, can- 


not (becauſe he is ſo) be a general viſitor. , | | 
Me admit the biſhop viſitor for ſome purpoſes, but not 


a general viſitor, He is limited by the ſtatutes, in the 


time, the objects, the manner and form of his viſitation. 
It is objected, that the words /it viſitator, in Dr Bent- 
ley's caſe, were held ſufficient to make the biſhop of Ely 
general viſitor. But that was not the ground of the judg- 
ment. Lord Raymond conſidered in that caſe what the 
crown had in view; that they meant to make a general 
viſitor over all perſons and all things; there was no reſer- 
vation in the crown to make new ſtatutes, as there is in 
this caſe; and the great doubt was, whether the crown 
ſhould take the right veſted in the biſhop out of him; and 


if queen Elizabeth's ſtatutes had not been accepted, the 


cron ſhould not have reſumed that power. 


The power given by the ſtatutes of this college to the 


vicechancellor in certain caſes,. and to the maſters. of 
Trinity, King's, and Chriſt's colleges, are inconſiſtent 
with a general viſitor. Queen Elizabeth reſerves to her- 
ſelf the power of giving new, and of interpreting theſe 
ſtatutes; and interdicts therein the biſhop or vicecha ncel- 
lor. By the ſtatutes the biſhop muſt be called in: and 
he is limited within fifteen days. A ſingle perſon cannot 
call him to viſit. Dr Keton's foundation being antece- 
dent to queen Elizabeth's ſtatutes, and biſhop Fiſher's 
ſtatutes being thoſe which the college was governed by at 
that time ; queen Elizabeth could not make his foundation 
ſubject to the biſhop of Ely's viſitatorial power. Trinity 
hall hath the ſame ſtatutes as Caius college ; and yet they 
have not the ſame viſitor. | 

The. caſe of Green and Ruther forth is here not applicable. 
That was a mere truſt ; and therefore the biſhop could 
Have nothing to do with it. Lord Hardwicke could only 
determine upon the ſtatutes in the defendant's plea. But 
all the ſtatutes being now before the court; and there ap» 
pearing powers and proviſions made by them, inconſiſtent 


with the biſhop's power as general viſitor ; this court will 


determine otherwiſe.  _ 7 8 
The nomine pœnæ is a common Jaw right; and the vi- 
tor hath nothing to do with it. A ſpecific remedy is 
provided, and to be had elſewhere, and not from the 
biſhop of Ely. By the indenture, the power of diſtreſs 
is given to Dr Keton, Fitzherbert, and the chapter of 
Southwell, their heirs and ſucceſſors. . The remedy is 
not inadequate ; for, if followed, it will come to the 
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fame thing. The chapter of Southwell are only truſtees 
for Todington ; and if he is injured, he may in equity, 
ſhewing his proprietary right, compel them to diftrain 
and if he does, the college muſt” uſt; imately come here; 
and the right being determined at law for him, the court 
will grant a mandamus to admit him to the fellowſhip. 
And this is the ground, why the prohibition ſhould go; 
becauſe this court will not ſuffer the- power of a viſitor to 
oy exerciſed wrongfully, | t ' 

By lord Mansfield chief juſtice : | 

I was” very defirous to ſee if any further light could 
be had in this caſe, from the ancient conſtitution of the 


college; and therefore directed that biſhop Fiſher's my 


tutes mould be looked into, and laid before the court. 

It was infiſted upon in the firſt argument, that the 
court ſhould at leaſt give the plaintiff leave to declare in 

prohibition; that this matter might receive a more ſolemn 

teri ion. But I on 1 had ſtrong objections to it 
then; and I will now fay a few things pon that head, 
before I come to the merits of this cafe. | 

When the court inelines to grant a motion for a pro- 
bibition, there the defendant has a fort of right to infiſt, 
that the plaintiff ſhal} declare in prohibition. But 
where the opinion of the court is againſt granting a pro- 
hibition, the plaintiff has no ſuch right to inſiſt upon de- 
claring in prohibition. We cannot compel the plaintiff 
In prohibitien to declare; but the ſtatute of 8 & W. 
©. 11, makes him liable to coſts; nor can we, for the 
ſame reaſon, compe! the defendant to deſend _ Wm 
will. \ 

Only confider what would be the confeqiotee in ſueh 
a caſe as this, if the court was to permit the plaintiff to 
declare. It would have many bad conſequences. A fel- 
lowſhip is a temporary fupport; and ſometimes is limited 
to a certain number of years. Is the promoter (or fel- 
tow) to take upon himſelf the expence of ſuch a ſuit, 
which may go through all the forms of law, even to'a 
writ of error, only becauſe the plaintiff aſks it? Or is 


the viſitor to do it? If neither of them will do it, the 


conſequence will be, that every college ſhall do as they 
pleaſe, and may do this even in a caſe where the autho- 
rity of a vifitor is well founded. a 

Having ſaid thus much in a caſe where the court is 


againſt the probibition, I muſt add, that it is much bet- 
ter and more com enient to all parties, to dave this mat- 


ter 3 in a ſummary way. 
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I come now to the merits, of the queſtion. I mult own, 
I am confirmed in the ſame opinion I was of, when this 
matter was firit ſtated to the court. | 

There are two general queſtions: TO. 

1. Whether the biſhop of Ely is viſitor of this college, 
as to the election of fellows; for that is the point which 
is put and inſiſted upon in the ſuggeſtion; and the ma- 
ſter and ſenior fellows, only complain. | 

2. Suppoſe the biſhop is-ſuch a. viſitor, and may viſit 
the fellows upon the old foundation; yet whether he may 
exerciſe that power upon Dr Ketan's, fellowſhips, which, 
are ingrafted fellowſhips. 

I will make here ſome obſervations, wh lay down, ſome 
general rules, concerning this power of a vilitor. 

This power, tho' a ſummary. one, is certainly very 
convenient for theſe learned bodies. It has often been 
ſo conſidered. by themſelves, It is called forum domeſticum. 
The exerciſe of it is in no caſe more convenient, than 
in that of elections. When the qualifications and pro- 
prieties of candidates are to be determined; what con- 
fuſion would be made, if theſe were to be determined at 
the common law, and the party who had the right were 
yet kept out of the profits in the mean time | 

But be this power convenient or not; We muſt tale it 
as it is eſtabliſhed' by law. Ron 

When there is a viſitor, he is ſo without appeal; as it 
was adjudged in the caſe of Philips and Bury. 0 

Having premiſed this, I will mention fome of the rules 
concerning this power, 

The law conſiders theſe, foundations in two lights; 
firſt, as they are corporations: and in this reſpect they 


are creatures of the crown's charter, gaverned by the 


law of the land. Secondly, as they are elcemotynary : 
and in this reſpe& they are creatures of the founder's 
bounty, and ſubject to the power of viſitation. 


The founder may delegate his viſitatorial power; ei- = 


ther generally, or ſpecially, - He may , do. this either 
by general words, or he may preſciibe a mode for the 
exerciſe of any part of this power, But if a mode 
of viſitation. is preſctibed, in any particular caſe; that 
will not take away the general powers incidental to the 
office of a viſitor; of Which powers that of determining 
concerning elections hath been held to be one. Sit vi- 
ſitator has been held a ſufficient appointment, and to give 
all powers inc: dental to the office, No ſet. form of 
words Is neceſſary. Von mult look into che whole tenor 
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of the ſtatutes, to ſee whether the power be given, or in- 


tended to be given. 


When the ſtatutes in queſtion were made, viſitatorial | 


power was not ſo well underſtood, as it has been lince, 
and is at this day. . 
A founder may ſplit this power into a ueber of ſta- 


tutes for particular caſes, and yet the court may ende 


upon the whole who is mou viſitor. 
In the caſe of Clare Hall in Cambridge, Attorney * 


neral againſt Talbot, H. 1747. Lord Harwicke argued, 
that there was'a general viſitor. One of the ſtatutes di- 


reed, that the chancellor of the univerſity ſhould viſit 
yearly, if any thing wanted to be corrected. A fecond 


ſtatute gave him power to interpret the ſtatutes. A third 


ſtatute referved to the counteſs of Clare a power to give 
new ſtatutes, but expreſsly excluded her heir from doing 


ſo; and there were no general words appointing the chan- 


celfor to be viſitor. But as the heir was expreſsly exelu- 
ded from giving new ſtatutes, and the chancellor of the 
univerſity had power to interpret and to viſit, altho” not 
expreſsly appointed vifitor ; yet lord Hardwicke held he 
was a general viſitor, : 


I take this to be clear, that a founder with appoint. a 
viſitor with general power ; and yet _—_ particuzar. 


powers in particular caſes. 

Theſe being the general rules relating to viſitatorial 
power; I will now conſider this caſe upon the ſtatutes 
themſelves. 

The preſent conſtitution of the college muſt be taken 


as it ſtands upon the flatutes of Elizabeth. The old 


ſtatutes or old conſtitution are no otherwiſe material, 


than as they may ſerve to give light to the new ones, : 


which refer to them. As in the conſtrudtion of an act 


of parliament, an old ſtatute wy give light to the con- 
| ſtruction of a new one. * 


The queſtion is, whether upon theſe ſtatutes the biſhop 


is general viſitor of the college, except in ſpecial caſes 
provided for in the ſtatutes. 
In cafe where a body of ſtatutes is given by a founder, 
I doubt whether a viſitor can give or make new Latutes, | 


unleſs power is given him for that purpoſe. 
Where there are no ftatutes to prohibit him, there are 


cafes wherein injunctions have been given by a viſitor. 


I obſerve this, becauſe upon theſe ftatutes I obſerve a 
jealouſy i in the founder, that the right of giving ſtatutes 
might not be taken * the crown (the heir of the 
founder) * 4 
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The biſhop was to be viſitor, not legiſlator. He was 
to give no new ſtatutes. By the ſtatutes the legiſlative 
power is preſerved to the crown. : | 

It hath been held (in Dr Bentley's caſe), that where 
a body of ſtatutes hath been already given, the crown 


(tho? the founder) cannot alter them without the conſent. 


of the college. 

Here the power of making ſtatutes is expreſsly reſerved 
to the crown, and is particularly guarded. And if the 
biſhop acts contrary to the ſtatutes, he acts contrary to 
his authority. TP, 1 | ; 
© The proviſion made in Chap. 45. De modo procedendi 
contra magiſirum, wherein the vicechancellor, the maſters 
of Trinity, Chriſt's and King's ee are to interpoſe, 
amounts to an exception of the general vifitatorial power, 
in that particular caſe, So in other particular caſes, 
But the queſtion is, whether all the reſt of the viſitatorial 
power is not in the biſhop. 3 Ie 

This depends upon three ſtatutes : Chap. 2, De elec- 


tione magiſiri. Chap. 50. De ambiguis. And Chap. 51. 


De viſitatore. It is obſervable, that Chap. 2. refers to 
the biſhop as the known viſitor of the college, and by 
words which make him a viſitor—ad collegii viſitatorem 
weniatur : And though this ſtatute doth not deſcribe him 
by name as viſitor, yet the ſtatutes treat him as well 
known to be the general viſitor. : oa 88 


By Chap. 50. De ambiguis : Expreſs authorities are 


given to the biſhop as viſitor, to determine, interpret, 
and declare upon the ſtatutes. This is as large a power, 
as any viſitor can have; he is not to make new ſtatutes, 
for that is contrary to his power. The words in this 
ſtatute, wi/itationem autem hujus collegii epiſcopo Elienſi com- 
mendamus, are moſt ſtrong words to make him a general 
viſitor. F 8 . 
Chap. 51. De viſtatore, gives him a power to viſit e 
cio; ceterague omnia et ſingula facere et exercere, accord- 
ing to the ſaid ſtatute. 5 
fn Talbot's caſe, the viſitor was to viſit de anno in an- 
num; yet he was held to be a general viſitor, | 


nium ; yet held to be a general viſitor. Such a limitation 
of time is not material. If he is viſitor, he has a right 
to hear complaints at any time : This is incidental to his 
viſitatorial power. | | | 

This being ſo, I am the more confirmed in my opinion 


of theſe ſtatutes (if PIE ariſes upon b\ſhop. Fiſher's 


14 ſtatutes 


In the caſe of Exeter college, de guinquennio in guingur 1 | 
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ſtatutes to the contrary), from the caſe of Green and 

Rutherforth. The firſt queſtion in that caſe was, Whether 
it did appear that the biſbop of Ely was general viſitor of 
this college. Theſe three ſtatutes, namely, Chap. 2, 50, 
and 51, were then, pleaded to the juriſdiction of the court. 
Lord Hardwicke was of opinion, that the biſhop of Ely 
was general viſitor, The only thing which he had any, 


doubt upon was, the injunction upon the maſter not to 
obey the biſhop, if he acted contrary to the ſtatutes. Bur. 


this he ſaid was an exception whenever ſuch a caſe ariſes; 
as in the caſe of Mancheſter college: And when ſuch a 


_ eaſe happens, the juriſdiction will devolve upon the king's 


- Courts, 


I think the old ſtatutes and conſtitution, of the college 


he ſtatute 


„ 


præten hunc viſitationis modum nos alium nullum Elienſi epiſ- 


Toviſit as ordinary, and to viſit an eleemoſynary foun- 

dation, are different things; and yet the biſhops of Ely 

in Land gagge and the biſhops of Lincoln in Oxford, 
ad more vifitorſhips, becauſe they were dioceſans. 

I has been objected, that this is a proceeding to depri- 
vation; and therefore by the ſtatute De viſitatore, the 
biſhop cannot viſit, unleſs he is called in by the maſter 
and five of the ſenior fellows. But this is not a caſe of 
deprivation. The biſhop has power over all the mem- 
bers of the college. .He is only to conſider, whether the 
party is a member of the college or not, duly elected cr 
not. This is a queſtion upon a power which has always 
been held incidental to the viſitatorial power. 
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Ic bas never, been doubted in che college, but the bi- 
ſhop was the viſitor of the fellows: upon the old founda- 


tion. My kreaſon for thinking fo is, that nothing has 


been ſaid at the bar to the contrary. And à caſe has 


been cited of an ingrafted} fellowſhip,' wherein an ap- 


peal was made to che biſhop. Peg and Burton, in 1726. 
This brings me to the ſecond queſtion: Whether in- 
grafted fellowſhips are ſubject to the review and ſentence 


of the viſitor? This draws on a queſtion af the greateſt 
conſequence. to all the colleges in both-univerſities. "Ones 


cannot ſee, the tenth. part of the miſchief which would 
ariſe to the college, if they ſhould ſucceed in this point; 
and there is no college which would not be involved in 
it. In this college there are 32 en nee and 
27 upon annexed foundations. 

J wanted to know whether the form of conveyances of 
this kind, before the time of queen Elizabech, was not 
by an indenture with a-clauſe of diſtreſs, as this of Dr 
Keton's ; and my reaſon was, becauſe I ſuſpected it 
took its original form, in analogy: to tenure by divine ſer- 
vice not performed (Litt. ſet. 137.) : If the ſervice be 
certain, the donee had àa power of diſtreſs by the common 
law; but if the ſervice was uncertain, hay 0 no remedy” 
but to complain to the-viſitar. 

Such indentures as this have been nd in many caſes. 
I have taken the pains to inquire and be informed of all 
the old colleges both in Cambridge and Oxford; and 
find there are none, but where there are ſome ingrafted 
fellowſhips made by indenture as this is. And there 
never was an inſtance, where fellowſhips are ingrafted, 
that they were not as all the other fellows. of the college, 
unleſs particular terms were given, and unleſs a ſpecial: 
foundation was made, and a ſpecial acceptance of it. 
When this is not done they are conſidered as fellows 
of the body at large, 


In the. caſe of Univerſity college, T. 1740. Upon'm an 


appeal to the lord chancellor Hardwicke: This college 
was founded by king Alfred: William of Durham found- 
ed two fellowſhips, and required that they ſhould be cho- 
ſen de proxime Dunelmiæ partibus oriundis. This oame be- 
fore the chancellor upon an appeal, on a ſuggeſtion that 
the crown in right of the founder was viſitor; William 
of Durham having appointed no ſpecial viſitor of his fel- 
lows. - The objection was, the fellows weie not to be 
choſen from the county of Durham, but out of one of 
the next adjoining counties. This caſe was determined 

| againſt 
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agdinſt the college, that the crown was mm viſitor, 


William of Durham having given no ſpecial viſitor, theſe 


ingrafted Fellows are eo n to de eee as fellows | 


of the college. 

The mode of donation is che l of its. If Dr Keton 
had appointed a viſitor, and the college had accepted his 
donation upon thoſe terms; his viſitor: would take place: : 
but upon no other terms. 


S fellows ws be fellows of BY Jobin's | 


college, but upon his foundation: and he contracts, that 
they ſhall have the ſame privileges and rights as founda- 
tion fellows in the college; and they are fo to all intents 
and purpoſes, fave the proprietary right; they are to be 
elected as the other fellows of the college; and Dr Keton 


ſays nothing of their manner of voting, their age, or 


other qualifications; but theſe are left to be determined 
by the old conſtitution of the colle ge; and by that old 
conſtitution, the maſter and —— are to elet; and if 
they do wrong, the viſitor is the judge: nay further, they 
are to ſwear to obſerve the ſtatutes of the college, which 
then were, or then after ſhould be made: that is, to ob- 
ſerve theſe ſtatutes; for Dr Keton gave none himſelf. 
Had Dr Keton made any ſtatutes contrary to thoſe of the 


college; his fellows muſt have obeyed the ſtatutes of the 


college; had he appointed a viſitor, it would have been 
contrary to the ſtatutes of the college. If there had not 


| been a word more in the deed, than making them fellows 3 
eo nomine they would have become: fellows of the body, 


and as ſuch ſubject to all the ſtatutes of the college. 


This way of reaſoning is not new): for my lord Hard- 


wicke, in the caſe of the attorney general againſt Talbot, 
ſaid that the party was concluded by his own informa- 
tion, from ſaying he was not a member of the college, 


and as ſuch ſubject to the power of the viſitor. So here, | 


they are members of the college, equal in power and 
every thing elſe. with the fellows on the foundation. 
And his lordſhip, in Green and Rutherforth, held the ſame; 
and ſaid it would be the fame as to all new donations. 

And Sir John Strange (who aſſiſted the chancellor) was 
of opinion in that cafe, that new ingraftments, unleſs 
particular proviſion was made to the contrary, are eo no- 
mine part of the old foundation. 

An objection has been taken here upon the power of 
diſtreſs, This objection would extend to a great many 
caſes beſides the preſent. Several foundations have been 
raade by W in the ſame manner as this = en 

iſher's 
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Fiſher's foundation in this college was made ſo. And the 
precedent being once ſettled, it is not wonderful it ſhould 
be followed. They are proviſions diverſo intuitu. This 
ſpecific, by the power of the viſitor, is left to the college; 
The diſtreſs like the caſe of tenure by divine ſervice, is 
left to the common law. The diſtreſs is an inadequate 
remedy, the value of money between that time and this 
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conſidered ; and it is not | re to the perſon injured, | 


but to Dr Keton's heirs,” an 

The biſhop of Ely has a right, with reſpect to the pro- 
prietary qualification, to judge of the election of fellows: 
And for thefe reaſons, I am very clearly of opinion, there 


the chapter of Southwell. 


is no ground for a prohibition in this eaſe. Were this 
matter to be determined upon the ſecond queſtion made, 


It would introduce the greateſt inconvenience and confu- 
fion amongſt all colleges. N 5 | 


If I had doubted, or had inclined that a prohibition 
ſhould go, I would have given the plaintiff leave to have 


declared in prohibition, But as I have no doubt, I think 


I ought not to put the promoter of the appeal to the ex- 


pence of it; both out of juſtice to the party, and alſo for 


the fake of the precedent. | TR 
The juftices Denifon and Foſter were of the ſame opi- 
nion, Mr, juſtice Wilmot being abſent. 5 


11. In the thirteenth year of king Henry the fourth, Thearchbilkgp's 
happened the famous cauſe between the archbiſhop of Can- general power of 


terbury, and the chancellor and proctors of the univerfity 
of Oxford; which was thus: Archbiſhop Arundel being 
in his viſitation of the dioceſe of Lincoln, came in his 
way to viſit the univerſity of Oxford, which was then 
within the limits of that dioceſe. The univerſity inſiſted 
upon their exemption by Pe authority; and refuſed to 
ſubmit to His viſitation. The archbiſhop urged a fen- 
tence given againſt them in this ſame cauſe by king Ri- 
chard the ſecond; but in vain, They ſtood upon their 
exemption, and referred themſelves (in which the arch- 
biſhop alſo agreed with them) to the king's Judgment. 
Their cauſe was accordingly heard before the ſaid king 
Henry the fourth, and ſentence given for the archbiſhop 
and his vifitatorial power over them. And this whole 
proceſs and ſentence, at the archbiſhop's petition, was 
ratified and inrolled in parliament, to prevent any future 


v. tation. 


diſputes apon that ſubject. Ret. Parl. 13 H. 4. aum. 


15. Male State of the Ch. 348. | 
Upon this, the archbiſhop of York put in his claim; 


for the exception of the college called Queen-hall in the 


ſaid 
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ſaid univerſity: The. reſult of which was this; that the 
archbiſhop of Canterbury in preſence. of the king and of 
the Jords in tbe ſaid parliament, promiſed, that it, the 
archbiſhop/ of Vork could ſufficiently ſhew any, privilege 
or ſpecialty of record, wherefore the ſaid archbiſhop of 
Canterbury might not uſe or exerciſe his viſitation of the 
ſaid college, he would then abſtain; ſaving to him al- 
ways the viſitation of the ſcholars abiding in the ſaid, col- 
lege, according to the judgments and decrees made and 
given by the ſaid king Richard the. ſecond, and the laid 
king Henry the fourth. Id. ibid. | 

But this claim of the archbiſhop of York ſeemeth to 
hive been frivolous ; ſeeing the excluſive right which he 
inſiſted on, was only in reſpect of his being local viſitor 
of that college: for if the archbiſhop of Canterbury had 
otherwiſe a power of viſiting, the founder of the college 
could not take it from him by his ſtatutes, 

Afterwards,” in the 12th year of. king Charles the firſt, 
this matter was again conteſted by both the "univerſitics 
againlt archbiſhop Laud, who claimed a right of viſiting 
them jure metropolitico ; and they, pleaded, that the power 
of viliting them was in the king alone, as their fqunder. 
This cauſe alſo came to an hearing before his wein 
council. 

For the archbiſhop it was urged, that his power of vi- 
tion within his province is of common right, and as, 


ancient as the archbiſhoprick itſelt ; that it is a general 


power, and not over certain particular perſons, but over 
clergy and people, in all cauſes eccleſiaſtical, and in all 
places within his province, without exception: I hat if 
the unſverſities have any exemption, it is incumbent up- 
on them to ſhew eit: That the exemptions (if any) which 
they had by any bulls from the pope, were aboliſhed by 
the act of- parliament of 28 H. 8. c. 16. and not plead- 
able in any court: That this power of the archbiſhop 
doth no way trench upon the king's power; but that the 
king by himſelf or his commiſſioners may viſit as founder, 
and the archbiſhop nevertheleſs as metropolitan : That 
the /archbiſhop's intention is not to vilit the ſtatutes of 
the univerſity,. or of any particular college; but to viſit 
metropolitically, that is, to viſit the body af the univer- 
ſity, and every ſcholar therein; for bis obedience to the 
doctrine and diſcipline of the church of England, but not 
to meddle with the ſtatutes of colleges or of the ugiverfity, 
r. e pecnoulat viſitors of any. college F 
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Fot the univerſity of Cambridge it was urged, that the 
| power: of; viſiting them of right belongeth to the king; 
vhich is an exemption from any ordinary juriſdiction: 
And for other exemptions, they had bulls from the pope, 
and charters: That about the beginning of the geign af 
king Richard the ſecond, moſt of their charters were 
burned, by an nee in the town; but many of 


them were confirmed in the time of Hen. 6. upon aſuit 


made to the pope to give ſome confirmation to their pri- 
vileges, in regard their charters were burned; whereupon 
the pope granted a commiſſion, and witneſſes were exa- 
mined, which examination was à means to produce two 
ancient bulls, exempting them from mettopolitical viſita- 


tion, the one bearing date in the year Ws ang the other 


n * 


wc the univerſity of Oxford it was ae hat it was 
an ancient univerſity, founded long before the conqueſt, 
and had as ancient privileges: and by bulls from the pope 
was ever exempt from the viſitation of any archbiſhop, as 
in his metropolitical right, but that the few viſitations 
which had been made by any of the archbiſhops were by 
virtue only of their legatine power: Fhat as none can 
found an-univerſity but the king, fo none hath. power but 
the king to. viſit it. Thad indeed their ancient charters 
are loſt; but altho' there are no records-ſo'old, yet there 
ape divers recitals in Edward the third's time, which ſhew, 
that they had ſome original grant of exemption; and in 
confirmation thereof, that there had never been, in ſo 
many hundred years, any viſitation made * any h- 
biſhop as being within his province. 

Upon the hearing of the whole cauſe, it was . 
by the: king, with the advice of the privy council, that it 
was granted on all hands, that the king had an undoubted 
right to viſit the univerſities; and that the archbiſhop, in 
the right of his metropolitical church of Canterbury, 
had power to viſit the whole province, in which the uni- 


verſities were ſituated, and were under the ſame power, 


unleſs they could ſhew privilege and exemption: That 
the exceprions then alledged, were not ſuch as could give 
ſatisfaction: Phat they could be exempted by no papal 
bull; and that they were exempted by none of their char- 
ters: That the long omiſſion of the archbiſhops to viſit, 
could be no preſcription. to bar the right of the metropo- 
litical ſee: That it appeared, that both univerſities had 
been viſited by three archbiſhops, jure metropolitico, and 
not by a legatine power: That this coming in queſtion, 
upon 
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upon the reſiſtance of the univerſity of Oxford, it was, 
upon full hearing of both parties, adjudged for the arch- 
biſhop by king Richard the ſecond, and afterward upon 
the like hearing and re-examination by king Henry the 
fourth; and both of their judgments eſtabliſhed by act of 
parliament, 13 Hen. 4. And the archbiſhop produced 
before his majeſty an original deed from the univerſity of 
Cambridge to the archbiſhop, under the hands of the 


heads of houſes, containing a renunciation of all pri- 


vileges from any pope, and wherein they bind themſelves 
under the penalty of 10001, not to oppoſe the archbiſhop's 
juriſdiction: And this was in the 27 of Hen. 8. being a 
year before the ſaid bulls were. aboliſhed by act of parlia- 
ment. 2:55 9155 | 0 

So the king and council adjudged the right of viſiting 
the univerſities, chancellors, ſcholars, and all perſons 


enjoying the privileges thereof, to belong to the arch- 


biſhop and metropolitical church of Canterbury, by him- 
ſelf or his commiſſary. | FOB Sf e | 
Whereupon the archbiſhop made this motion to the 
king: Firſt, for himſelf, that his majeſty would be gra- 
ciouſly pleaſed,” that he might have the ſentence drawn 
up by the advice of his majeſty's learned counſel, and 
put under the broad ſeal, to ſettle all differences that 
hereafter might ariſe: Then on the behalf of both the 
univerſities, that they ſhould remain free and exempt 
from the viſitation and juriſdiction of the biſhop of the 
dioceſe, or archdeacon. MAY, roots Fa 
Note, the grounds of exemption from epiſcopal viſita- 
tion, whilſt at the ſame time they are ſuppoſed ſubject to 
the archiepiſcopal, are not ſet forth : This muſt be from 
ſome 'clauſe of exemption in the univerſity charters, or 
from ſome reſtrictive clauſe in the foundation of the bi- 
ſhopricks, eſpecially of Oxford, where the epiſcopal ſee 
was not erected until the latter end of the reign of king 
Henry the eighth; and even with reſpect to Cambridge 
this might be the caſe, if that is true which is intimated 
above, that the univerſity there is at leaſt 'as ancient as 
the year 624, for that was long before the erection of the 
biſhoprick of Ely, which was taken out of the dioceſe of 
Lineola about the year 1111. — Or elſe the archbiſhop 


here muſt have meant, that the king, as ſupreme head of 


the church, and as viſitor of the univerſities in right of 
foundation, ſhould by his royal authority now eſtabliſh 
We F urthermore, 


Colleges. 


Furthermore, ſince it was declared to be the arch- 
biſhep's right to viſit, metropolitically, and it was not 
limited by law how often; therefore the archbiſhop mo- 
ved, that notwithſtanding the laſt cuſtom of viſitation 
was only once in the archbiſhop's time, he might_by 
himſelf or his commiſſary viſit the univerſities as often 
as any great emergent cauſe ſhould move him; provided, 
that neither he nor any of his ſucceflors ſhould, after the 
firſt viſitation, viſit upon ſuch emergent cauſes, unleſs it 
| be firſt made known to his majeſty and his ſucceſſors. 
All which was granted by the king, and ſo ſettled, 
Laſtly, whereas it was alledged, that the chancellors 
of either univerſity were, and are like to be, perſons of 
great honour and eminence, and therefore it might be in- 
convenient, that they ſhould be called to ſuch viſitation; 
it was declared by his majeſty, that in the courſe of law, 
the chancellor would be allowed to appear by his proxy. 
2 Ruſhw. Hifl. Coll. 224 —332. 


12. By the 7 8 W. c. 37. Whereas it would be a Colleges how 
far effected by 
the ſtatutes of 


great hindrance to learning and other good and charitable 


found colleges or ſchools for encouragement of learaigg, 
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works, if perſons. well inclined may not be hade enen 
6 


or to augment the revenues of colleges already founded, 


by granting lands tenements rents or other hereditaments 
to ſuch colleges or ſchools ; it is enacted, that it ſhall 
be lawful for the King, when and as often as he ſhall think 
fit, to grant to any perſon or perſons, bodies politick or 
corporate, their heirs and ſucceſſors, licence to aliene in 
mortmain, and alſo to purchaſe take and hold in mort- 
main, in perpetuity or otherwiſe, any lands tenements or 


bereditaments whatſoever, of whomſoever the ſame ſhall 


. be holden. 5 LE Cr Tin 
And by the 9 G. 2. c. 36. which reſtraineth aliena- 


tions in mortmain, it is provided, that the ſame ſhall not 


extend to make void the diſpoſitions of any lands tene- 


ments or hereditaments, which ſhall be made in other 


leges or houſes of learning within the ſame z or to or in 
truſt for the colleges of Eton, Wincheſter, or Weſtmin- 
ſter, for the better ſupport and maintenance of the ſcholars 


only upon the foundations of the ſaid colleges of Eton, 


Wincheſter, and Weſtminſter. Provided, that no ſuch 
college or houſe of learning, which ſhall hold or enjoy fo 
many advowſons of coclebaltical benefices, as ſhall be 


equal in number to one moiety of the fellows or perſons | 


uſually 


manner and form than in this act is directed, to ar in 
truſt for either of the two univerſities, or any of the col- 


* 


Commiſſions of 
pio us uſes. 
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uſually ſtyled or reputed as kellows, br where there are 


no fellows or per ſons uſually ſt led or reputed as fellows, 
to one moiety of the ſtudents upon the foundation ; ſhall 
be capable of purchaſing taking or holding any other ad- 
vowſons of eccleſiaſtic T benefices by any means whatſo= 
ever; the advowſons of ſuch ectlefiaſtical benefices as are 
annexed to, '6r Yiven for the benefit or better ſupport of 
the heads of any of the ſaid colleges or houſes of learning, 
not being computed in the 1 of advowſons hereby 
limited. 

13. By the 13 2 c. 10. All college leaſes, other 
than for the term of twenty one years or three lives, thall 
be void. Provided, that this ſhall not extend to make 
good any leaſe for more years than are limited by the pri- 
vate ſtatutes of the college. 


By the 18 Eliz.” . 6. In all college leaſes one third part | 


of the rent ſhalf be:referved and paid in corn. 
And there are divers, other regulations concerning the 


fame by the ſaid acts and by ſeveral other acts of parlia- 
meht, which falling in with the general la concerning 
Ne made by co rporations whether ſole or aggregate, the 


n 


whole is treated of together under the title Leaſes.“ 
14. By the 43 Elia. c. 4. which enacteth, that 'where- 
as divers lands tenements rents annuities prefits heredita- 
ments goods chattels money and ſtocks of money have 
been affigned by divers well diſpoſed perſons, as well for 


the maintenance of ſchools of learning, free ſchools,” and 


ſcholars in the univerſities, as for other pious and godly 
purpoſes ; which nevertheleſs have not been employed 
according to the charitable intent of the donors, by reaſon 
of frauds, breaches of truſt, and negligence i in thoſe that 
ſhould pay deliver and employ the fame ; in ſuch cale, the 
Jord chancellor may iſſue commiſſions" to inquire thereof, 
and to take order therein :: 


profits goods chattels money or figtkE*of money, given 
limited appointed or afſiened to any*college hall or houſe 
of learning within the univerſities of Oxford or Cam- 


bridge, or to the colleges of Weſtminſter Eton or Win- 


Etedlions in col-. 


leges. 


cheſter or any of them, or to any cathedral or collegiate 
church; nor to any college, hoſpital,” or free ſchool, 
which have ſpecial viſitors or governors. or overſeers ap- 


pointed them by their founders. 


15. By the 33 H. 8. c. 27, Albeit that by the common 
law all affents elections and grants, made and granted by 
the 


* + 


it is provided, that nothing N 
therein ſhall extend to any lands tenements rents annuities 


enn rn eee e oe 


- ak 


-& 


«ed 5 br 


i 


5 


ee e 


we 


Rnd 


4a 


* ES. * 


— 


— ul) 


- 4 2 
a we ns | 


Oo 


» A} AS © we 


Colleges. 


the dean warden provoſt maſter preſident or other gaqvetnot 
of any college or other corporation, with he affen of 
the major part of the fellows or brethren of ſuch corpora- 
ation, de as effectual as if the whole number had aſfented ; 
Jet nevertheleſs divers founders of ſuch corporations have 
amongſt other their local ſtatutes eſtabliſhed, that if any 
ons 55 ſuch corporation ſhould deny any ſuch gratit, then 
no ſuch election or grant ſhould be made, and for per- 
9 of the ſame every perſon having power of aſſent 

at been wont to be ſworn: for remedy thereof it is 
enacted, that every ſtatute made by any ſuch founder, 
whereby the grant or election of tile governor or ruler, 
with "the aſſent of the more part of ſuch corporation; 
ſhould be in any wiſe hindred by any one or more being 
the leſſer number (contrary to the courſe of the common 
law), ſhall be void; and none ſhall be compelled to take 


an,oath for the obſerving of any ſuch ſtatute, on pain of 


every. perſon giving ſuch 6ath to forfeit 51, half te the 
King, ang half to him that ſhall Tue in any of the king's 
Ou of RN. no R7% "THAI 7 £91929; IOW 908. Fe 


i”; But ſuch major part are to attend in perſon, and to 8 | 


[BE eng! at the, ring of ſuch act; and "thi 
aſſert muſt be given By each meniber fingly,, and hot in 


2 copfuled and uncertain manner: amd this muſt, be wheh 
they are regularly aſſembled in one certain place, and not 
x conſent given by the members in ſeveral* places" and at 
// 0 TR OR 


x 8 30-3633 enen HUI? 

And by the 31 El. c. 6. Whereis by the intent of the 
founders of colleges, churches collegiate, churches cathe- 
dral, ſchools, © hoſpitals, halls, and other like ſocieties 
within this realm, and by the ſtatutes and good orders of 
the ſame, the elections preſentations ànd nominatians of 
fellows ſcholars officers and other perſons to have Oον r 


place in the ſame, àre to be had and made of the fitteſt | 


and moſt meet pefſbns being capable of the ſame elections 


preſentations and nominations, freely, without any reward. 


ift or thing giten or taken for the fame ; and for true 
erformatice whereof, ſome electors preſentors and 'nomi- 
hators in the ſame Have or ſhould take a corporal bath to 


make tbeit Ce A 2 Sgej we mag and nominations" a- 


Lordingly; yet notwithſtanding it is ſeen and found by 
experiehce, that the ſaid elections preſentations and no- 
minations be many times wrought: and brought to paſs 
with money gifts and rewards ; whereby the fitteſt perſons 
to be elected prefented or nominated,” wanting money or 
Wok. . 0 polieg 40 Orgt ee 
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friends, are ſeldom or not at all preferred, contrary to 
the good meaning of the ſaid founders, to the Tail good 
ſtatutes and ordinances of the ſaid colleges churches ſchools 
Halls hoſpitals and ſocieties, and to the great prejudice of 
learning and the commonwealth and eftate of the realm; 
for remedy thereof, id is enacted, that if any perſon Which 
hath election prefentationgr nomination, of voice of aſſent 
in the choice election preſentation of giemination, of any 
fellow, ſcholar, or any other perſon, to have room 
place in any of the ſaid churches colleges ſchools ho(pita 


halls or ſocieties, all have receive or take any money 


» Wy 9 . ie 1 
fee re ward or any other profit directiy or indirectly, or 


ſhall take any promife agreement covenant bond or other 


aſſurance to receive or bave any money fee reward of any 


: 
* 


any of his friends, for his voice aſſent vr conſent, in elect- 
ing chuſing preſenting ot nominating any officer fellow 


other roſit directly or een either to himſelf or to 


ſcholar or other perſon to have any room, of. place in any 


of the ſaid ſocieties; then, and from thenceforth, the 
place room. or office which ſuch. perſon fo offending ſhall 
then; have in any of, ths ſaid_ churches colleges ſcliools 
halls hoſpitals or ſocjotes, mal be void 46 if te were na» 
10A if any felloap, officer, vr irnolar of ay of the Bid 
focieties,. or. other perſon having room or place therein, 
ſha)! directly or intra take or receive, or by any de- 
vice or means contract or agree to have or receive, any 
money reward ot profit whatſoever,. for the ander 
reſigning up of the ſame his m or place, for any, other 
tg; de placed in the ſame ; he ſhall forfeit and Joſe double 
the ſum of money, or valve of the thing ſo received and 
taken, or agreed. to be received and taken: and ever) 
perſon, by. whom, or for whom, any money gift or read 
be, given; or, agreed to be paid, ſhall be 
uncapable of that place or room. for. tliat time or turn, 


3. Inn „ nn GAG SRO Hu: e541 1 1312 
And for the more ſincere election choice prefentation 
and nomination of fellows, ſcholars, officers, and other 
perſons to have room or place in any of the faid churches, 
colleges, halls, ſchools, hoſpitals, and other, the like 
ſocieties ; it is further enacted, that at the time of every 
ſuch election preſentation or nomination to be had, a: 


well this preſent act, as the orders and ſtatutes 01 | 
the ſame places, concerning ſuch election preſentation 


er. nomination to be had, ſhall then and there be pub 
vickly read: on pain that every perſon in whom default 


renne eee e eee 


r r 
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thereof ſhall be; ſhall forfeit and loſe the ſum of 461; 
half to him that ſhall Tue," and Half te the uſe of the ſu- 
ciety. ſe. 4. > 125 48 3 191 713 1 9 1905 16 
- 46, Several founders of colleges have, in their ſtatutes 
for the government of the ſaid colleges; given a bertain 
degree of preference, in the election of ſcholars of others 
to thoſe of their own" blood. Concerning which 'there 
hath been much diſpute. It is contended on one ſide, 
that by length of time all relation of kindred muſt ne- 
ceflarily wear out; on thę other, that this cognation ſtill 
ſubſiſts, and may ſubſiſt indefinitely. ''On behalf of thoſe 
who claim as kinſmen (altho* from the time of the foun- 
dation of the reſpective colleges they may be ſuppoſed to 
be not nearer now than the tenth twelfth, or perhaps 
fifteenth degree from the common aneeſtor by whom they 
deduce their relation to the founder) it is urged; that ns 
length of time can utterly extinguiſh their Kindted'3 that 
no'limits have ever been ſet to conſanguinity by aH la 
whatfoever ; particularly, that by the municipal las of 
this realm, in the ſucceſſion to inheritanees, ho boundary 
is limited, but lands deſcend to the heits of the firſt put= 
chaſer in infinitum'5 and that by the college ſtatutes” no 
limitation is intended, being general, in this or the like 
orm Volumus, quod in omni electione ſcholarium; 
5+ futuris temporibus facienda, prineipaliter et ante om 
„ nes alivs, illi qui ſunt vel erunt de conſangulnitate 


45t 


Prefertnee give | 
to founder's 
kinſtheas 


*<\\noſtra aut genere, ſi qui tales ſint, ubieunqueè fuerint 


*« -ofiundi, dum tamen ſint reperti habiles et idonèi, ſes 
£* cundum conditiones ſuperius et inferius recitatas, fine 
*< aliquo probationis tempore &c. eligantur.“ It is con- 
tended, on the other hand, that it is abſolutely neceſſary 
chat ſome limitation ſhould be fixed, otherwiſe fuch ſta- 
tute muſt defeat its own intention. As all collateral con- 
ſanguinity confiſts in being derived' from one common 
2 if this conſanguinity knows no bounds, all man- 
ind are without doubt kinſmen, becauſe derived from 
che fame original anceſtor. As fer inſtance} the common 
, Mock of the founder and his nephew is the founder's fa- 
cher; the common ſtock of the founder and his cbuſin 
german is the founder's grandfather; of him and his ſe- 
cond couſin is his great grandfather ; and ſo on: an theſe 
are confeſſedly bis kinfmen, and yet all derived from di 
ferent common ſtocks. But unleſs there be ſome perio 


do ſtop at, by the ſame rule that the common ſtoc way 


be aſſumed three generations above either of the related 
Parties, it may be aſſumed three hundred; we may aſcend 
4 . | to 
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to Noah, or to Adam, and make him the ſtitps of un- 

veſſal conſanguinity.— That by the civil law, all notion 

of confanguinity is extinguiſhed, at the furtheſt after the 
6*/. - +...-:1 tenth:degree. Similar to which is the law of ſucceſſions 
eeeſtabliſhed by the preſent king of Pruſſia; who in his code 
lays it down as a rule, that there ſhall no longer after 

6. the tenth degree be the leaſt regard paid to kindred, 

in reſpect to a ſucceſſion 7 ab :ntz/tato, but the inherit- 

<& ance; fhall be reputed vacant, and fall to the king's 

„ exchequer,” — That by the canon law, which regards 

chiefly. the prohibitions of marriage, conſanguinity extends 

no farther than the ſeventh. degree. And as marriage 

with one's kindred is prohibited generally, it was neceſ- 
ſary to ſtop ſome where, or elſe the kindred in this, as 

in the- college caſe, would be univerſal. For the blood 

of the common anceſtor, wherein conſiſts the relation, is 

by ia multitude of deſcents ſluiced into ſo, many different 
channels, and mixed with ſo many other bloods, that it 

dan be no longer diſtinguiſhed. Every man has in the 

firſt. aſcending degree two anceſtors; in the ſecond, four; 

and, by the ſame rule of progreſſion, in the ſeventh, 128; 

in the tentkh, 1024; and in the twentieth, above à mil- 

lion; and has, conſequently, as many bloods: in him as 

he hath anceſtors; and therefore muſt needs have but a 

' very minute portion of the blood of a remote anceſtor. 

A. perſon, for inftance, one of whoſe anceſtors in the 

fifteenth degree is the founder's father, has 32767 other 
anceſtors; in the ſame degree; that ſhare. of his; blood 
therefore, which he derives from the founder's father, is 
only one 32568th. of his whole maſs; a proportion which 

cannot be imagined to intitle the poſſeſſor of it to any 

ſpecial ſhare, of affection from the reſt. of the deſcendants 

of the ſame anceſtor. That by the municipal laws of 

his realm, the unlimited fucceflion to the inheritance re- 

ſpects only the perſon who is. zexz of kindred, and not 

who is of kindred in general; and therefore the caſe of 
4ounder's kinſmen is not parallel to this; for if it were, 

the next of kindred only could be intitled, who would 

Exclude all the reſt. That as to the ſtatute which re- 

quires that in every electien to be made in future time: 

| A... Principal, regard be had to the founder's — 
cf there is in the: ſame clauſe a limitation, “ ſi qui tales 
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13 ln the cafe of Wincheſter college, and of New eollege 
zn Oxford, both ↄf which were founded by William df 
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6kIFIf ariſing, About 288. Pork 
after the foundation, from the growing number of found- 
ers kinſmen, the college of Wincheſter rejected a claims: 
ant. The claimant's father thereupon. applied (as the 
manner then was) to the court of chancery, and not to 
the viſitor, for relief. And, after a ſolemn hearing, 39 
Jan. 22 Eliz. in. the year 1579, it was wt g's . 
the lord keeper Bromley, and aſſented to on all ſides, for 
the Afficult of judgment to be given, and it was fo de- 
creed, that the plaintiff's iſſue, for four deſcents, mou 
be admitted as if they were founder's kinſmen, and, that 
he ſhould renounce' all farther claim tõ the blood of, the 
founder: which renunciation was made accordingly. . 


About ten years afterwards, the fathers of two other 


rejected candidates applied to the ſame tribunal for a ſimi- 


lar relief. Whereupon the lord chancellor Hatton, 


gravely conſidering, that the publick benefit of the 
& realm, for the education of ſcholars in learning (chief! 


SSL 


whole to biſhop Cooper, who then fat in the ſee of 
Wincheſter, and, as ſuch, was the viſitor of both ſocier 


ties. The biſhop, having duly conſidered the caſe, in; - 


order to ſhew a grateful Fempembrafics of ſo worthy a work 
as the founding of two colleges, declares himſelf wg 
to pay a regard to ſuch as even ſeem to be of the found= 
er's blood, ** ſo that the ſame tend not to the annoying, 
ce diſturbance, or prejudice of the ſaid foundations; 
„ which the founder undoubtedly meant to make for the 
2 publick benefit of the whole realm, and not ta be 
& apprepriated and made peculiar to one only kin red 
* and family.” He then ſtates the vaſt increaſe of the 
claimants, whereby he, obſErves, „that if it be not in 
„ wiſdom foreſeen, the number of ſcholars in both col- 
<<. leges is like to be fully ſupplied by ſuch reputed  Kipſ- 
« men, be they apt or not apt tô be brought up in 
« learning; ſo that the publick benefit intended by the 


/ : ; 


„ founder would be, fruſtrated,” He afterwards remarks 


(What is equally true of every other ancient college) that 
the revenues of the ſociety, had been much augmented, by 


ien ene Lenne 
elk benefactors, Hrappers.to che, Toubger's, Bigee, Who 
n 9 | M Sb To +8 +& Ge 3 6 14 . could 
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could never intend to confine their bounty Vin tuch 4 2 | 
partial channel. In confideration. whereof, and for 
3 'aVdiding ſuch inconveniences as might come, if one 
* hl60d 2nd kindred ſhould have þoth. colleges in their 
te polleffion and regimen," he declares the 65 under's in- 
tion to haye been, that the education of ſcholars thouiq 
hare largely extend than to his own kindred, Te 
that fome convenient regard ſhould be paid to t. 
bis pf doubted blood: and therefore the biſhop 4255 
7 * ere ſhall not de at one time above the number 
je puted kinſmen in the two colleges / (which 
LAT op in the whole of 140 ſcholars) to wit, 8 in 
New college, and 10 in that of Wincheſter; and that | 
not aboye two ſhall be admitted at any one cleign, inta 
. college. 15 
t the diſtance of near 50 years, this r matter was again 
reconſidered, on a petition (as it ſeems) to the king” in 
perſon. Fot there is extant an order dated the 3 31 1 Jan, 
1647, made by the archbiſhop of Canterbury, the ear] 
rundel and Surry ear] 8 and the biſhop of Wins 
chel er, to whom it was referred by. the king to conſider 
of the claim of another Wykeham. This they determine 
to he groundleſs; A founding their opinion on the decree of 
the 30 Jan. 1579; and alſo on the great inconvenience, , 
that would follow, if the «founder? s conſanguinity ſhould, 
e be ſo exceedingly multiplied as it would be, to the ab- 
«ſolute reſtraint of the fredom of elections, if ſuch, 
claims were admitted.“ N 
In the year 1651, during Crommell's ufurpation, the 
fame queſtion was brought before the committee of 
the houſe of commons, for re ulation of the two univer- 
fities, and the colleges, of Faton and Wincheſter, pro- 
Bably with a view to re-eſtabliſh the unlimited prefers 
ence of. kingred ; but all they could obtain was, an ors 
2 4 7 0 the number of 18 kinſmen, cell 
* Cooper to 20 in both ſocieties; with a 
rk o that it more than twenty had already crept. 
fo more ſhould be admitted. til the number was reduced 
to twenty. _. 
| Neyerthelefs, at this ay, it un be ene 
by whatſoever. means it hath happened, that thoagh the 
anova] reſtriction of two. in t faid colleges continues 
in 19875 yet the total reſtriftion of 18. (or, 20) has fallen 
| ion. 
KY as the limit; ation, of nuphir in the ad colleges 920 
been attempted, "To in the Ls eng 'Souls in the fai 
yniverſity, 


* 
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Eg 0 — .by, archbiſhop Chichele in, the year 
iner any) 5 —— 


3 


. deen a 922 the? parges ar e 0 X 


each caſe, Blegbll. on eral Canſanguintty. 
80 chat it an 1 9 Aa matter of gteat 


doubt. > For, as on the one 85 WS" 1 could never de the” 
oll 
own. kindred 4 ſo, on the other, as he himſelf has been 


ſilent in that re "> it is difficult to ſay, at whar preciſe, 


period. hig particular. regard to his. own family and rela- 
tions, however diſt: Gould entirely ceaſe. A limita- 
tion in point of number ſeemeth to be moſt appoſite, as 
was directed by, biſhop Go 

foundations, in ſome kind of proportion to what may be 


ſuppoſed, or from the regiſters of the reſpective colleges 


may appear, to have been in the founder's days, or with- 


in an age or N afterwards; for ſo the founder! $ whole 3 


of. the ſociety. — conſiſt of perſons, elected out of the 
publick at large, or otherwiſe according to the reſtriftions 
of the reſpectiye foundations; and at the ſame time a rea- 
ſonable regard will. be had to thoſe who can prove them- 
ſelues of the founder's kindred ; altho* it muſt, be owned, 
at this day, that the proportion is ſcarcely ſo much, as 
of os: drop of blood to the whole maſs. 

There is in human nature a defire of ee 
hand. expands. itſelf without limitation even in this Ii 
Every man wiſhes to live in his poſtęrity, and to tranſ- 
mit his ioheritance.to them at whatever diſtance. And 
thoſe polterity, on the other hand, glory in deriving theix 

pedigree thro' a long ſeries of po - rs; and the higher 
they can aſcend, the more banourable it . is eſteemed. 


Even that excellent author, from whom the above ſtate 


of the caſe is taken, who jel doe inconteſtibly for the ne- 
geſſity of ſome limitation, yet ip his dedication of the char- 
gers compliments his patron, on being the defender of 
*<.thoſe liberties of which his anceſtor atteſted the exe- 
« cution;” which atteſtation, was long before the found- 
ation of any of the colleges wherein the preſent queſ- 


tion is agitated, . Many noble families of this kingdom 


boaſt of their deſcent from ſome of thoſe heroes who came 
in with the Norman invader. The inhabitants of Wales 


aicead further, into the Saxon period; when their pro- 
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kee voured to obtain, e. Bi 


ege wholly with his 


ooper in the caſe of Wykeham's 
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ketten, bee rather to Joſe their S thin "ther lu. 
berty :. And they ftill endeavour to preſerve” their gonea- | 
logies,,. altho' the reaſon thereof (as it'feemeth) wth been 
lang ſince forgotten which mßpſt probably was, that up- 
of Hate) return each” hin might be able to deduce his title” 
to his own eſtate,” Tbe Jews, for a longer term, have 
bęen ſolicitoys to keep up the Jiſtinction 'of their tribes; 
partly, for a like reaſon';' 1250 artly,” that they may” be 
able to-aſcertain the deſcent af their | —— Meſßah. 
The, Scots, in the time of King James the firſt of England, 
flattered that prince on his being the 'ro8th king of Scot-' 
land lineally deſcended of one ſtock ; which; according to 
a reaſonable computation,” would carry us up almoſt' as! 
by as. the days of Solomon (the great anceſtor of that 
monarch, as one would be tempted to conelude from the 
court writings of thoſe times). And the more chimerical 
ſuch, calculations may be, ſo much the more. they demon? 
ſtrate the honourable eſteem entertained thereof _— man- 
VE kind, Theſe they are real.. v1 
erfons elected the 13 14 C. 2. c. 4. and the I 2 1. 
n 5 72 7 ge and other heads, fellows jen 
conformity. Lin 41 tutors of or in any college, hall, houſe of 
learning, or hoſpital, and every publick profeſſt or and 
reader in either of the unjverfities and in every college 
elſewbere, who ſhall be incumbent or have poſſeſſion of 
any maſterſhip, headſhip, fellowſhip, profeſſor's place, 
or reader's place, ſhall at or before his admiſſion, ſab- 
| ſcribe. the declaration or acknowledgment following, be- 
| fore the vicechancellor or his deputy: I A B do de- 
| F< Clare, that I will conform to the liturgy of the 'church 
0 of England, as it is now by law eſtabliſhed“: Upon 
ain, that every of the perſons aforeſaid” failing in ſuch 
| f. bſeription, ſhall loſe and forfeit ſuch reſpective maſter - 
| ſhip, beadſhip, fellowfhip, profeſſor's place, or reader's 
plage, and ſhall be utterly K ifabled, and ipſo facto de- 
ptived. of the ſame ; 3 and the ſame ſhall be be void, as * 
ſuch perſon fo failing were naturally dead«. 2d: 
But by the 2 E. 2. c. 31. 8. Perſons 0 had * 1 
ted to ſubſcribe the fame before the vicechancellor 8 
aforeſaid, were indemnified ; provided They" FRO! the 
a ride before Dec. 25. 1729. | 
| Heads of colleges, By the aforeſaid ſtatute of the 13& 14 0. 2. . 4. 
| to ſubſcribe alſo 7 governor or head of any of 3 ſaid colleges or 
| the 39 — halls, ſhall within ane month next after his election or 
| d' the book of - 
| den meg Prayer. collation and admiſſion into the ſame government or head- 
ſhip, openly and pee in the church chapel or other 
| publick 
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publick plaee of the ſame college or hall, and in the 


preſence of the fellows and ſcholars of the ſame, or the 
greater part of them then reſident, ſubſcribe unto the 


nine and thirty articles of religion mentioned in the ſta- 
tute of 13 Eliz. c. 12. and to the book of common prayer, 


and declare his unfeigned aſſent and conſent unto and ap- 
probation of the ſaid articles and of the ſame book, and 
to the uſe of all the prayers: rites and ceremonies forms 
and orders in the ſaid book preſeribed and contained ac- 
cording. to this form following; I AB do here declare 


my unfeigned aſſent and conſent to all and every thing 


contained and preſeribed in and by the book, intituled, 
he book of common prayer and adminiſtration of the 
<<. ſacraments'and other rites and ceremonies of the church, 
according to the uſage of the church of England; to- 
<< gether with the pſalter or pſalms of David, pointed as 
© they are to be. ſung or ſaid in churches ; and the form 
* or manner of making ordaining and conſecrating of 
© biſhops prieſts and deacons :” And all ſuch governors 
or heads of the ſaid colleges and halls, or any of them, 
as ſhall be in holy orders, ſhall once at leaſt in every 
quarter of the year (not having a lawful impediment): 
openly and publickly read the morning prayer and ſervice 
in and by the ſaid book appointed to be read, in the church 
chapel or other publick place of the ſame college or hall: 


U pon pain to loſe and be ſuſpended of and from alli the bene 


fits and profits belonging to the ſame government or head- 
ſnip, by the ſpace of fix months, by the viſitor or viſitors 
of the ſame college or hall; and if any governor or head 
of any college ar hall, ſuſpended for not ſubſcribing unto 
the ſaid articles and book, or for not reading the morn- 
ing prayer and ſervice as aforeſaid, ſhall not at or before 


the end of ſix montlis next after ſuch ſuſpenſion ſubſcribe 


unto the ſaid articles and book, and declare his conſent 
thereunto as aforeſaid, then ſuch government or head- 
ſhip ſhall be ipſo facto void. /. 17 


19. By the 1 C. fl. 2. 4. 13. All heads and members And all of them 


to take the 


of colleges, being of the foundation, or having any exhi- a the | | 
bition, of eighteen years of age; and all perſons teaching che ſubſeriptions, 
pupils; and all perſons in general admitted to any office as other perſons 


in any ſuch college, eccleſiaſtical or civil: ſhall (within 1 tor 


fix months after their admiſſion, 9 G. 2. c. 26. % 3.) 
take and ſubſcribe the oaths of allegiance, ſupremacy, and 
abjuration, in one of the courts at Weſtminſter, or at 


. the general or quarter ſeſſions of the peace: On pain of 
being diſabled to ſue or uſe any action; or to be guardian, 


Executor, 
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exetutor,--or adminiſtrator z or capable of any legacy or 
deed of gift; or to be in any office 3 or to vote at any 
election for members of parliament; and to forfeirigool. F 
to Rim Wko ſhalt fue. And if any ſuch head or member, 
being af che foundation, or having any exhibition, of 
eighteen years of age, ſhall neglect or reſuſe to take and 
ſabferide the fame or 10 produce à certificate thereof un- 
der the hand of ſomè proper officer. of the reſpective court, 
and cauſe the ſame: to be entred within one month in the 

regiſter of ſuch College” or hall; and if the pet ſons in 
whom the right of election ſhall be, ſhall neglect or re- 
fuſe to elect another for the ſpace of twelve months, the 
King ſhall nominate to fuch place vacant; and if the per- 
ſon lawfully authorized to admit, ſhall neglect or refuſe 
to admit fuch perſon ſo nominated by the king for the 
ſpace of ten days, the local uifitor ſhall admit him within 
ane month; and if he ſhall refuſe, the gar n ey : 
compel him by mandamus.” !' > 5-11 4m rt 
2: Aadd if it is à civil office (not. alien), they mall 
moreover, by the 25 C. 2. c. 2. on the like pain as afore- 
fad, within three months after their admiſſion, receive 
we ſacrament in fore publick church on the Lord's day, 
immediately after divine ſervice and ſermon; and, in the 
eourt here they take the oaths, ſhiall firſt. deliver a er- 

tifieate of ſuch their receiving, under the hands of the 
miniſter and churchwarden; and ſhall then make proof 
of the truth thereof by two witneſſes: And ſhall alſo, 
when they take the faid-oaths, make and ſubſcribe 118 
declaration againſt tranfubſtantiation. 
But there is an indemnifying clauſe in ſome 20 of par- 
Hament every two: or three e. eee _ pee x. 
within a time therein limited. - 

Common prayer 20. By the ſame ſtatute 13 0 . c. 4 1e hats 
may be vſed in g order of common prayers, adminiſtration of facraments, 
_ rites or ceremonies, ſhall be openly uſed in any church 

_ chapel or other publick place of or in any college or hall 

1 LE in either of the univerſities, the colleges of Weſtminſter, 
| ' Wincheſter, or Eaton, or any of them, other than what 
1s pfteſeribed or appointed to be uſed in and by the book 
of common prayer :——Provided that it ſhall be lawfu] 
td. uſe che morning and evening prayer, and all other 
prayers-and ſervice preſcribed in and by the ſaid book, in 

the chapels or other publick places of the reſpective col- 

and halls in both the univerſities, in the colleges of 

Weſtminſter Wincheſter and Eaton, and in the convoca- 

o SES 2H 64246 « $4 FEE tions 
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tions of the clergy of either province, in latin. / 19, 19. 
(It is not faid, of what tranſlation.) ))) ** 
21. And by the ſame ſtatute, at all times when any common prayer 
| ſermon or lecture is to be preached, the common prayers before ſermons 
and ſervice in and by the book of common prayer appoint- or leQures, 
ed to be read for that time of the day, ſhall be openly . 
publickly and ſolemnly read by ſome prieſt or deacon, in 
the church voy wr or place of publick worſhip where the 


ſaid ſermon or lecture is to be preached, before ſuch ſer. _ «<Q 
mon or, lecture be preached ; and that the lecturer there 
to preach ſhall be preſent at the reading thereof 
Provided, that this ſhall not extend to the univerſity 
churches in- the univerſities of this realm, or either of : 


them, when or at ſuch times as any ſermon or lecture is 
preached or read in the ſaid churches or any of them, for 
or as the publick univerſity ſermon or lecture; but that 
the ſame ſermons and lectures may be preached or read, 
in ſuch fort. and manner as the ſame have been heretofore 
preached or read. /, 22, 3. e ig ag ET | 
22. By Can. 16. In general; in the whole divine ſer- Divine ſervice ig 
vice, and adminiſtration of the holy communion, in all hats 
colleges and halls in both the univerſities, the order form 
and ceremonies ſhall be duly obſerved, as they are ſet 
don and prefcribed in the book of common prayer, 
without, any omiffion or alteration. © | 
23. By Can. 23. In all colleges and halls within both The boly cm- 
| the univerſities, the maſters and fellows, ſuch eſpecially en. 
as. have any pupils, ſhall be careful that all their ſaid 
pupils, and the reſt that remain amongſt them, be well 
rought up, and throughly inſtructed in points of religion; 
and that they do diligently frequent publick ſervice and 
ſermons ; and receive the holy communion, which we 
ordain to be adminiſtred in all ſuch colleges and halls the 
firſt or ſecond ſunday of eyery month ; requiring all the 
ſaid maſters fellows and ſcholars, and all the reſt of the 
ſtudents, officers, and all other the ſeryants there, ſo to 
be ordered, that eyery one of them ſhall communicate 
four times in the year at the leaſt, kneeling reverently 
and decently upon their knees, according to the order 
the communion book preſcribed in that behalf. 9 
But by the rubrick in the book of common phyer, in 
cathedral and collegiate churches, where there are many 
prie ſts and deacons, they ſhall all receive the communion, 
with the prieſt every ſunday at the leaſt, except they have 
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Surplices and 24, By Can, 19, All maſters and fellows of colleges 
ee N of n g 1 e ſcholars and ſtudents in eicher of * 
; univerſities, ſhall in their churches and chapels; upon all 
mnt ©"... fundays holidays and their eves, at the time of divine ſer- 
el 79 VICE, Wear ſurplices, according to the order of the church 
of England; and ſuch as are graduates, 'ſhall agreeably 
wear with their f urplices f. uch hoods as do ſeveral] y apper- 
SEMI IRGC GEES... oo noto 4 ak at eternt 
Oaths to be t- 35. By the 1 Eliz. c. 1. . 25, and the 1 . c., 8. 
ken on admiſſion F,yer perſon before he ſhall be preferred, to any degree of 
* learning in either of the univerſities, ſhall take the oaths 
of allegiance and ſupremacy, before the chancellor, vice. 
hancellor, or their ſufficient deputy. x. 
Stamp duties, 267 By the ſeveral ſtamp acts; for every ſkin or piece 
| of. vellum or parchment, or ſheet or piece of paper, on 
Which any matriculation in the univerſities ſhall be writ- 
ten or ingroſſed, ſhall be paid a double 12d ſtamp duty. 
And for the regiſter, entry, teftimonial or certificate of 
a degree in the univerſities (except the regiſter or entry 
b a batchelor of arts) ſhall be paid a duty of gos. 
Books, _ eg 27: By, the 8 An. c. 19. Nine copies (on the beſt pa- 
ger) of ;cyery ook which ſhall de printed and publiſhed, 
r reprinted and publiſhed with additions, ſhall'by the 
printer be delivered to the warehouſe- keeper of the com- 
pany of ſtationefs, at the hall of the faid company, before 
publication, for the uſe of the royal library, the libraries 
ef the univerſities of Oxford and Cambridge, of the four 
| univerſities in Scotland, of Sion college in London, and 
the faculty of advocates in Edinburgh ;' who ſhall with- 
n ten days after demand by the keepers of the ſaid re- 
1 libraries, or any by them authorized, deliver the 
fame for the uſe of the ſaid libraries: and if any proprie- 
for, bookſeller, ot printer, or the ſaid warehouſe-keeper 
ſhall not obſerve the directions of this act, he ſhall forfeit 
to the ſaid reſpective Jocieties the value of ſuch printed 
copy, and alſo 51. with full coſts. © 
And by the ſtatutes which impoſe a duty upon paper; 
books printed in the univerſities in the latin, greek, ori- 
ntal, or northern languages, fſhall' have a drawback of 
She ad duty. n F 
Puinting. 28. By the 13 C14 C. 2. c. 39. (which after ſeveral 
cContinufhces expired in the year 1692) It was chacted, 
that no private perfon whatſoever ſhould print or cauſe to 
be n pamphlet, unleſs the fame ſhould- 
be firſt entted in the book of "the regiſter of the company 
of ſtationers in London; d&cepPalts of parliament, pro- 
clamations, and ſuch other books and papers as ſhould be. 
* appointed 
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appointed to be printed by virtue of the King's ſigh mane=" 
al, or under the hand of one of the ſeeretaries of ſtate-; 
and unleſs the ſame ſhould be firſt licenſed by we Teverat! 
perſons therein directed; that is to fay, all books con- 
cerning the common-law: were to be printed by the allow-- 
ance of the lord chancellor, the lords: chief-juſtices and 
lord chief baton; or one of them ; of hiſtory concerning 


the ſtate: of this realm, or other books conceming ane 


affairs of ſtate, by one of the ſecretaries of Rate; Of Hera 
dry, by the appointment of the earl marſhal, or if there 
ſhould be no earl ' marſhal; then by two of the kings of 
arms; all other books, Whether of divinity, phyſicks 


philoſophy, or other ſcience or art whatſoever, by the! 


archbiſhop of Canterbury, or biſhop of London, or by 
their appointment reſpectively; or, in the univerſitiesg 
by the chancellor or vicechancellor there, provided that 
the ſaid chancellors or vicechancellors ſhould not medule 
either with books of common law, or matters of ſtate 
or government, nor any book the right of printing wheres 


of ſolely and properly belonged to any particular perſon. 


And the printers were to ſet their names, and declare the 
name of the author if required. But there was a proviſo 
nevertheleſs, that nothing therein ſhould extend to in- 


fringe any the juſt rights and privileges of either of the 


faid univerſities, touching the licenſing or printing of 
books therein; nor ſhould extend, to prejudice the juſb 
rights and privileges, granted by the king or any of his 
royal predeceſſors, to any perſon ot" perſons, under the 


great ſeal or otherwiſe,” but that they might exerciſe ſuch 


rights and privileges according to their reſpective grants. 


What thoſe privileges are, came to be conſidered in the 


caſe of Thomas Baſteit and Robert, Baſteri, adminiſtrators 
(with the will annexed) of John Baſtent, plaintiffs; and 
the chancellor, maſters, and ſcholars- of the univerſity of 
Cambridge, Joſeph Bentham, and Churlis Batburſt, defend= 
ants; M. 32 G. 2. Which wasd as follows: The plain- 
tiffs brought a bill in the court of chancery, for an in- 
junction to reſtrain the defendants from printing or ſelling 
a book intitled “ An exact abridgment of all the acts of 


<< parliament relating to the exciſe on beer, (and other 


<< exciſeable liquors.“) And on the hearing of this 


cauſe, Jan. 24, 1743, the lord chancellor ordered that a 


caſe ſhould be ſtated, for the opinion of the judges of the 
court of king's bench, upon theiſeveral acts of parliament, 
letters patent, and grants of the crown infiſted on by ei- 


ther fide, and any other letters patent appearing upon re- 


cord 
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cord relating to the matters in queſtion between the par- 


ties. The ſeveral letters patent inſiſted on by tbe 


intiffs in ſupport of their claim as the king's printers, 
to the ſole and exeluſi ve right of printing and publiſhing 


all acts of parliament or abridgments of acts of parliament, 


bear date Ap. 22. 1 Ed. 6. the 29th; of Dec. 1 Mar. the 
R March, 1 Eliz. the-29th of Sep. 19 Eliz, the Bth 


e 3x ii. be Lo af May, 1. Ja. 43 teszath uf 
Eb. 14 Ja. 2, the 20th July, 3 Cha. . the 26thof Sep. 


11 Cha, 1. the a4th of Dec. 27 Cha. 2. and the 13th 0% 
October, 12 Au. They expreſsly grant the ſole power of 
printing all aud all ſorts of abridgments of all and ſingu- 
lar ſtatutes and acts of -parliament,, and prohibit all other 
perſons to print any volume, book, or work of which the 
printing was thereby granted. The eſtate and- intereſt 
— — by the ſaid letters patent became veſted in John 

aſkett, father of the now plaintiffs; and is now veſted 
in the plaintiffs, as adminiſtrators to their ſaid father 
with his will annexed: and the plaintiffs have been ſworn 
and admitted into the ſaid! office. of his majeſtyꝰs printer. 
The caſe further ſtated, that the plaintiffs and other print- 
ers to his majeſty and bis royal predeceſſors have, by vir- 


tue of the ſaid ſeveral letters patent to them reſpectively 


granted, from time to time printed all acts of parliament 
r — bibles, new teſta- 
ments, and other books mentioned in the ſaid letters pa- 
tent. And the plaintiffs elaim the ſple right of printing N 
all / acts of parliament, excluſiye: of all other perſons, dur- 
ing the term granted by the ſaid letters patent of the 12th 
. ‚ F’ ·· · ase 
The defendants. founded their claim upon the ſeveral 
letters patent and act of parliament following: King Hen. 8. 
by his letters patent, July the aoth in the 26th year of his 
reign, for him and his heirs, granted licence to the chan- 
celtor, 'maſters.atid.ſcholars of the univerfity of Cambridge, 
that they and their ſueceſſors for er, by their writing un- 
der the ſeal of æhe ſaĩd chancellor, from time to time might 
aſſign and chuſe: and for ever have among themſelves and 
within the univerſity aforeſaid always remaining and inba- 
biting, three ſtationers and printers or venders of books, as 
well aliens and born without, as natives and born within 
his ſaid majeſty' s obedience, baving and holding as well 
hired houſes as houſes of their own : which ſaid ſtationers 
or printers in form aforeſaid aſſigned, and any of them, 
might lawfully there print all manner of books approved 
or which thereafter ſhould be approved by the ſaid chan 
— 1 cellor 
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e or dis echter and threr doctörs there; and 


as well thoſe books, as örber books printed -whereſoever, 


-as Well within his Tafd' mahelty realm ugithout, . 
| $4; * ot, to be appteved might put. ta ſale as 
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5 | feel che ſaid letters patent ef öh Hens. andthe 
Faid act of parliament of the 13 Thizamd alſo reciting, - 
. that flirte the ſaid act of 'pattiament; vers letters pateht 

| Had bern made by qiredn Eii2abeth, king James the firſt, 


| and his then majeſty,” granting acthority 40 print divets =. 


and ſundry books, and prohibiting generally all other:per= ng 
fon toõ print the fame; Rü ul fo. reciting n decree in the 

court pf ſtar- chamber of the 23d June 48 Elia. and a 

| cle oh Vf the 25 Sep. 21 Ja. 1, inforcing the ſame; the 
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Whether the plaintiffs are intitled to the foke tight 


EE perſfattent and swiſdgments ef as of 


latfent, excluſive UF all other! per ſens, du riog the term 


Ape the” faid letters Dates t däted Oct. 13. In ie 


Ad Fer ofthe rige of queen Ann. Ee 
96147 Wybether the defendande, the cbaneellor maſters 400 


_ 36 Reh. 8. b the onitverlity el Csenbridge; note Hu- 
 Dandihg any Etunt of Prohibition * In f Rec 
a delt deter N unf of We Ei 1 5 


i fs e the univerfrey of Cambridge, by virtue of ine | 


Hits Ind acts of patHiament in ſiſted on by the ſaid defen- 


„ N 
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This cate was firſt ee in Michaelmas term 1745, 
by Mr Cotoyny'for che plaintiffs, and Mr Noel for the de- 

fendants. It Was argued a ſecond time in Michaelmass 
term 1747, by Mr Gundry for the plaintiffs, and Sir Ri- 


hard Lleyd for US gefendants. It was argued à third 


_ tide" in Hilary tef 1740 by Mr Hume for the plain 
: tits,” And Mr Henley for the defendants. It then Rood 
for the certificate of khe judges; which having been pot. 
off for feveral years during the lite of lord chief Juſtice 


Lee,” the parties did not apply to habe it argued again 


whill the lord chief cy Ryder lived: But in- Trinie7 


term 


ang t aby of them, Have the right er privilege of prini- 
ing aQts of parliament or abrieg ments aba of OY” | 
ment. / | 
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term 1758, they applied to have it ſet down, for. furchgr 


argument in the next Michaelmas term. 
Before it came on, the court ordered copies of all the 
< abovementioned letters patent, acts of parl-ament and in- 
-ſtruments to be left with them. Theya lſo c rdered copies 
: of the charter to the ſtationers of London of the 4th of 
May, 3 and 4 Ph. & Mar. the grant to the univerſity of 
- Oxford to print law books, dated the 12th of Aug. 9 
<2; and the prbelamation of the 25th of Sep., 2 1. Ja. 1. 
againſt : the diſorderly. printing of books ; and 5 -leveral 
| ?decrees:of the court of ſtar chamber-relative thereta.,..., 

On Nov. 17, 1758, it was-argued. by Mr Comyns for 
the plaintiffs, and Mr Solicitor een Vorke for [the 
amen v1 216 

: And ſoon after. this laſt argument, the following certi- 

-Gridte was made: 

Having heard counſel on both ſides, and conlitered of | 
this caſe, we are of opinion, that during the term granted 
by the letters patent dated the 13th of October in the 12th 
Near of the reign; of queen Anne, the plaintiffs are intitled 

to the right of printing acts of parliament and abridg- 
ments of acts of parliament, excluſive of all other perſons 
not authorized — nn by prior n from the 
. | SHYT 127 

But we think! that by 2 of the letters patent best- 
ing date the a0th day of July in the abth year of the reig br 
.of king Henry the Sth, and the letters patent bearing. 

the 6th of February in the 3d year of the reign of big 
Chatles the firſt, the chancellor maſters and ſcholars of the 

zuniwerſity of Cambridge are intruſted with a concurrent 
authority to print acts of parliament and abridgments. 
acts of, parliament, within the 125 ne 


* * 
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| 
bu 1 Den out wa s a filial regard to his alma: * 0. 
-erves (4 Int. 228.) that the univerſity, of 60 7 | 
rome power to print within the ſame. amnes et amnimodos I 
54; Which, her ſays, the univerſity: of Oxford hath, not, Ki 
1 certain it is, that he lived many years after 
the date of the laſt of thoſe charters, which grants to the 


ee of of. Oxford a like. Power as is granted by the 55 1 | 
ove 14 
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above mentioned charters to the univerſity of Cam- 
bridge. 

By letters patent 9 Cha. 1. Nov. 12. the Kings grants 
to the univerſity of Oxford licence to appoint three print- 
ers, either aliens or natives, reſiding within the univer- 
tity, eyery of whom ſhall have power to print all manner 
of books (omnimodos libros) net publickly prohibited, and 


copies of books, to be approved by the chancellor or his 


vicechancellor and three doctors (one of whom at leaſt to 
be profeſſor of divinity) appointed by the chancellor ma- 
ters and ſcholars for the examination of books; and as 
well the ſame books, as others whereſoever printed with- 
in the king's dominions or without and approved as afore- 
ſald, as well within the ſaid univerſity as elſew here, to ex- 
poſe to ſale and ſel] : And that alien born printers, em- 
ployed within the ſaid univerſity, ſhall in all reſpects be 
conſidered as natural born ſubjects, N as to cuſtoms 
and ſubſidies. 
S8 Charles 1. Mar. 1 3. *Fhe: king recites wo 8 
the former grant; and further gives leave to every of the 
univerſity printers to employ two preſſes {notwithſtanding 
a decree. in the ſtar chamber 28 Eliz. to the contrary), 
and to take two apprentices : And moreover grants, that 
it any of the ſaid printers ſhall, under the conditions 
gaforeſaid, print any book in any language from any ma- 
nuſcript in any library within the univerſity of Oxford 
(the fame never having been printed before); no per- 
ſon, without leave of the univerſity, ſhall preſume to 
reprint the ſame for the ſpace of 21 years: And the ſame 
privilege is granted for ten years, as to any books ſo 
printed by the univerſity printers, which ſhajl be com- 
755 de novo, and publiſhed, by any matter or ſcholar : 
nder pain of forteiture of the ſurreptitious books in both 


caſes, 


11 Charles 1. Mar. 3. Reciting that almoſt from whe 


firſt introduction of printing into England there had been 
' printers in the univerſity of Oxford, Who by virtue of 
the privilege of the ſame univerſity (before any charter, 
inhibition, reſtriction, or limitation of printing was made) 
had free power of printing books and ſelling them 
throughout the whole realm, as appears from many 


printed books and monuments then extant ; which pri- 


I were confirmed by the ſtatute of 13 Eliz. Since 
which time (altho' in the decree of the ſtar chamber 23 
Jun. 28 Eliz. which allows one preſs to the univerſity, 
no reſtriction or limitation of books to be there printed 

Vor. I. 74 h | - occurs, 
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occurs, except a general proviſion for obſerving certain 
letters patent and commiſſions under the great ſeal, and 


certain ordinances for the better government of the com- 


pany of ſtationers in London) ſome queſtions having ari- 
ſen between the company of ftationers and others con- 
cerning the exerciſe vf the art of printing, certain books 
 publickly approved and received had been, by letters patent 
of queen Elizabeth, king James, and the then king, pe- 
culiarly reſerved to be printed by the company of ſta- 


tioners and other perſons, particularly Robert and Chri- 
ſtopher Barker, John Bill, and Bonham Norton; And 


reciting alſo the letters patent of 12 Nov. and 13 Mar. 
8 Cha. to the univerſity of Oxford, and that now the 
London ftationers pretend that all the books fo peculiarly 
reſerved for their printing are books prblicitly prohibited, 
and (as ſuch) not within the univerfity privilege, where- 
by the univerſity printers are deterred from the free ex- 
erciſe of their powers; Therefore the king ratifies and 
confirms for ever the aforeſaid letters patent, and gives 


power to the univerſity to make laws and ordinances 


for the better government of printing within the ſame: 
And further doth interpret expound and declare, that 
thoſe books of what kind ſoever, peculiarly reſerved to 
be printed by the company of ftationers or other perfons 
whatſoever, are not, nor ought to be deemed, books 


publicłly prohibited,” foraſmuch as they are rather ſuch as 


are commonly approved for the publick uſe of all the 
king's ſubjects; and which, if they were publickly pro- 
hibited, neither the company of ſtationers nor any other 
perſons could lawfully print and expoſe to ſale : And 
therefore that it ſhall be lawful to. the printers ſtationers 
or bookſellers of the univerfity of Oxford, aſſigned as is 
aforeſaid in the aforeſaid letters patent, from time to time 


for ever, to print within the ſaid univerſity and the pre- 


eincts thereof, according to the form in the ſaid letters 


patent preſcribed, the fame books, and every book of what 
kind ſoever, contained in the charters of the ſtationers of 


the city of London and their fucceſiors, or of other print- 
ers whatſoever, and fo p-culiarly reſerved to the printing 


of them and their ſucceſſors or aſhgns, and alſo all other 
books whatſoever not publickly prohibited as aforeſaid ; 
as well in the Engliſh, as in any foreign language, or 


mixt therewith; and the ſame, ſewed or bound, in large 
volumes or in ſmall, as well within the ſaid univerſity and 
the preeincts thereof, as elſewhere within the king's 
dominions, publickly to expoſe to ſale. And theſe letters 


patent are ordered to be conſtrued in the moſt beneficial 
| manner 
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manner for the univerſity; notwithſtanding any miſre- 
citals, or non-recitals, or'any other defects or imperfec- 
tions whatſoever, „ | 

29. By the 3 Fa. c. 5. Every perſon that ſhall be a 
popiſh recuſant convict, during the time that he ſhall re- 
main a recuſant, ſhall be utterly difabled to preſent to any 
benefice, prebend, or any other eccleſiaſtical living, or 
to collate or nominate to any free ſchool, hoſpital, or do- 


native, or to grant any avoidance of any benefice, prebend, 


or other eccleſiaſtical living: And the chancellor and 


ſcholars of the univerſity of Oxford, ſo often as any of 


them ſhall be void, ſhall haye the preſentation, nomi- 
nation, collation, and donation thereof lying within the 
counties of Oxford, Kent, Middleſex, Suflex, Surrey, 
Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, 
Somerſetſhire, Devonſhire, Cornwal, Dorſetſhire, Here- 
fordſhire, Northamptonſhire, Pembrokeſhire, Caermar- 


thenſhire, Brecknockſhire, Monmouthſhire, Cardigan- 


ſhire, Montgomeryſhire, the city of London, and in eve- 
ry city and town being a county of itſelf, lying within 
the precincts of any of the counties aforeſaid : And the 
chancellor and ſcholars of the univerſity of Cambridge 


| ſhall have the preſentation, nomination, collation, and 
donation thereof lying within the counties of Eſſex, 


Hertfordſhire, Bedfordſhire, Cambridgethire, Hunting- 
donſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandthire, 


497. 


Popiſh livings. 


Leiceſterſhire, Darbyſhire, Nottinghamſhire, Shropſhire, 


Cheſhire, Lancaſhire, Yorkſhire, the county of Durham, 
Northumberland, Cumberland, Weſtmorland, Radnor- 


ſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angle- 
ſeyſhire, Merionethſhire, Glamorganſhire, and in every 


city and town being a county of it ſelf, lying within the 


n 


precincts of any of the counties aforeſaid. 

There are many other particulars concerning ſuch pre- 
ſentations, nominations, collations, and donations ; which 
falling in more properly under the title Ppery, are there 
at Jarge inſerted. 


30. By Can. 36. The univerſities have 2 concurrent Licence to 
power with the archbiſhops and biſhops, in granting li- preach. 


cences to preach. 


31. By Can. IS, No perſon ſhall be admitted into Title for orders, 


ſacred orders, except he ſhall exhibit to the biſhop a 
preſentation or certificate, that he is provided of ſome 
church wherein to officiate ; or that he is a fellow, or in 
right as a fellow, or to be a conduct or chaplain in fome 
college in Cambridge or Oxford, or except he be a ma- 
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ſter of arts of five years ſtanding that liveth of his own 
charge in either of the univerſities, or except he be to be 
admitted by the biſhop himſelf to ſome benefice or curate- 
ſhip then void. 5 | | | 3 
32. By the ſtatute of non- reſidence, 21 H. 8. c. 13. 
it is provided, that the ſame ſhall not extend to any ſcho- 
lar or ſcholars being converſant and abiding for ſtudy, 
without fraud or covin, at any univerſity within this 
realm, or without. — 5 

But becauſe this privilege and exemption was much 
abuſed, to the cloaking of idleneſs and diſſolute living, 


under pretence of ſtudy, divers regulations and limita- 


tions hereof were made by the 28 H. 8. c. 13. by which 
it is enacted, that all perſons who ſhall be to any bene- 
fice or benefices promoted, being above the age of forty 
years, (the chancellor, vicechancellor, commiſſary of the 


ſaid univerſities, or any of them, wardens, deans, pro- 


volts, preſidents, rectors, maſters, principals, . and other 
head rulers of colleges, halls, and other houſes or places 
corporate within the ſaid univerſities, or any of them, 
dactors of the chair, readers of divinity in the common 


| ſchools of divinity in any of the ſaid univerſities, only 


excepted,) ſhall be reſident and abiding at and upon one 
of their ſaid benefices, according to the true intent and 
meaning of the ſaid act, upon the pains therein expreſſed. 
And all and ſingular ſuch beneficed perſons, being under 
the age of forty years, reſiant and abiding within the 
ſaid univerſities or any of them, ſhall not enjoy the pri- 
vilege of non-refidence aforeſaid ; unleſs he or they be 
preſent at the ordinary lecture and lectures, as well at 
home in their houſes, as in the common ſchool or ſchools, 
and in their proper perſons keep ſophiſms, problems, diſ- 
putations, and other exerciſes of learning, and be oppo- 


nent and reſpondent in the ſame, according to the or- 
dinances and ſtatutes of either of the ſaid univerſities, 


where he or they ſhall be ſo abiding or reſiant. Pro- 


vided, that this ſhall not extend to any perſon who ſhall. 


be reader of any publick or common lecture in divinity, 
law civil, phyſick, philoſophy, humanity, or of any of 
the liberal ſciences, or publick or common interpreters 


or teachers of the hebrew tongue, chaldee, or greek, 


in whatſoever college or place of any of the ſaid univer- 
fities the ſaid perſons for the time being ſhall read the 
ſaid common or publick lectures; nor to any perſon 
above the age of forty years who fhall reſort to any 
of the ſaid univerſities to proceed doctors in divinity, 


4 | law 3 
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law civil, or phyſick, for the time of their ſaid pro- 
ccedings, and executing of ſuch ſermons, diſputations, 
or lectures, which they be bound by the ſtatutes of 


469 


the univerſities there to do for the ſaid degrees ſo ob- 


- tained. 


h Fj . ME 5 . 5 

33. Can. 41. No licence or diſpenſation for the keep- What degrees 
ing of more benefices with cure than one, ſhall be grant- are ey ſite for 
ed to any, but ſuch as ſhall have taken the degree of a Pts. | 


maſter of arts at the leaſt in one of the univerſities of 


this realm. In which caſe alſo, by the ſtatute of 21 H. 


8. c. 13. he muſt have a chaplainſhip from ſome of the 
nobility or other perſon qualified to keep a chaplain or 


chaplains. 


But, by the ſame ſtatute, all doctors and bachelors 
of divinity, doctors of law, and bachelors of law canon, 
and every of them, which ſhall be admitted to any of 
the ſaid degrees by any of the univerſities of this realm, 
and not by grace only, may purchaſe licence, and take 
have and keep two parſonages or benefices with cure of 


ſouls (without any chaplainſhip). 


34. By the 1 Elix. c. 4. for the reſtitution of firſt fruits Firſt Fruits and 


and tenths to the crown, it is provided, that all grants 


” immunities and liberties given to the univerſities of 


Cambridge and Oxford, or to any college or hall in either 


tenths, 


of them, and to the colleges of Eaton and Wincheſter, .. 


by king Henry the eighth or any other of the queen's 


progenitors or predeceſſors, or by act of parliament, 


touching the releaſe or diſcharge of firſt fruits and tenths, 
ſhall be always and remain in their full ſtrength and 
virtue, | 


ſame ſhall not be prejudicial to the univerſities of Ox- 
_ or Cambridge, or to any privileges granted to 

em. | | 

And by the 14 & 15 H. 8. c. 5. which enacteth, that 
no perſon ſhall be ſuffered to practiſe in phyſick through- 
out England, until he be examined at London by the pre- 
ſident and three elects of the college of phyſicians ; and 
to have from them letters teſtimonial of their exami- 
nation and approbation ;—— 
Jeſs he be a graduate of Oxford or Cambridge, which 
hath accompliſhed all things for his form, without any 
grace, 

36. By the 5 G. 2. c. 18. No perſon ſhall be a juſtice 
of the peace, who hath not 1001 a year clear of incum- 

1 * | brances : 


' 


there is an exception, un- 


35. By the 3 H. 8. c. 11. For licenſing ſurgeons by ph oY 
the biſhop of the dioceſe; it is provided, that the ſurgeons, m 
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brances: Provided, that this ſhall not extend to any 
city or town having juſtices of the peace within their 
reſpective limits; but that in every ſuch city or town, 
they may be capable to be juſtices of the peace, in ſuch 
manner as if this act had not been made: And provi- 
ded alſo, that this ſhall not extend to any of the heads 
E colleges or halls in either of the two univerſities of Ox- 


ord and Cambridge ; but that they may be made juſtices 


of the peace of and in the ſeveral counties of Oxford, 
Berks and Cambridge, and the cities and towns with- 
in the ſame, and execute the office thereof as fully 
and freely in all reſpects as if this act had not been 
nage. : 

cuſtomary for the vicechancellor of the univerſity and mayor 
of the town of Cambridge, to be juſtices of the peace 
of the county of Cambridge, and it may be inconvenient 
to have the ſaid qualification of 100 1 a year extend to 
them; it is therefore enacted that the ſaid act ſhall not 
extend to deprive the ſaid vicechancellor of the univerſity 
or mayor of the town of Cambridge, from being a juſtice 


of the peace in the ſaid count. 


And by the 18 Geo. 2..c. 20. for the oath of 1001 a 
year qualification to, be made by juſtices of the peace, 
it is provided, that this ſhall not extend to any of the 
heads of colleges or halls in either of the two univerſities 
of Oxford and Cambridge, or to the vicechancellor of 


either of the ſaid univerſities, gr to the mayor of the 1 


city of Oxford or town of Cambridge ; but that they 
may be and act as juſtices of the peace of and in the 
ſeveral counties of Oxford, Berks, and Cambridge, and 
the cities and towns within the ſame, and execute the 
office thereof, as fully and freely in all reſpects, as 
heretofore they have lawfully uſed to execute the ſame, 
as if this act had not been made. 

37. By the 9g An. c. 5, requiring knights of the ſhire 


to have 6001 a year; and citizens, burgeſſes, and barons 


of the cinque ports to have 300 J a year; and by the 
33 G. 2. c. 20. requiring oath to be made of ſuch qua- 
lification; the members for the two univerſities are 
excepted. | $17 | | 

38. By the 31 Ges. 2. c. 29. and 3 G. 3. c. 11. for 
the due making of bread, and for regulating the price 
and aſſize thereof, and to puniſh perlons who {hall adul- 
terate meal flour or bread ; it is provided, that the ſame 


ſhall not extend to prejudice the ancient right or cuſtom * 


of the two univerſities of Oxford or Cambridge, or either 
of 


And by the 7 Ges. 2. c. 10. Whereas it hath been 
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f them, or their clerks of the market, or the practice 


7 within the ſeveral juriſdictions there uſed, to ſet aſcertain | 


and appoint the aſſize and weight of all ſorts of bread to 


be ſold or expoſed to ſale within their ſeveral jurifdic- 


tions ; but that they may from time to time ſet aſcertain 


and appoint the aſſize and weight of all ſorts of bread to be 


ſold or expoſed to ſale, by any baker or other perſon 
whatſoever ; within the limits of their ſeveral juriſdic- 
tions, and may inquire and puniſh the breach thereof, as 
fully and freely in all reſpects as they uſed to do, as if 
this act had not been made. | | 7 | 

T. 5 Car. Caſe of the univerſity of Cambridge. The 
univerſity claimed by their charter to be clerks of the 
market, and that they had power by their office to make 
orders, and to execute them: And they made an order, 
that no chandler ſhould fel] candles for more than 4 d 
halfpenny the pound: And becauſe one ſold for 5d the 
pound, they impriſoned him. In this cafe. a probjbition 


was granted; for that they could not impriſon without 


courſe of law; and as clerks of the market, they had 
nothing to do but with victuals, which candles are not. 
Het. 1 | | | 


45: | et” ; 
39. in the cloſe rolls, fo ancient as the 3 Ed. 1.Tthere Taverns and 
is a writ to the mayor and bailiffs of Oxford, to obſerve alchovies, 
the aſſize of breadfand wine, and to (et a reaſonable price 


upon victuals, as they are bound by oath to the chancellor 
and proctors. 
ancient date, to wit, in the 39 Hen. 3. we find the aſſize 
of bread and of ale and wine granted to the ſaid univerſity. 
Mood t Hift. and Ant. Univ. Oxon. | 

In the 5 Rich. 2. The mayor bailiffs and commonalty 
of Cambridge were accuſed in parliament, that in a tu- 
mult there, amongſt other enormous offences, they had 
broken up the univerſity treaſury, and taken out and 


burnt ſundry the eharters and records of the ſaid univer- 


ſity : Upon which their liberties were ſeiſed into the king's 
hands as forfeited. And afterwards, the king granted to 
the chancellor and ſcholars, within the ſaid town of Cam- 
bridge and the ſuburbs thereof, the aſſize, conuſance, 
and correction of bread, ale, weights, meaſures, regraters 
and foreſtallers, with the fines and amerciaments of the 
ſame, yielding therefore yearly at the exchequer 101. 
And certain liberties the king after granted to the ſaid 


mayor and bailiffs, and increaſed their former fee farm. 


1 Int. 228. | 
By the ſtatute of the ) Ed. 6. c. 5. Containing” cer- 
tain regulations about licenſing wine taverns, it is pro- 
Hb 4 vided, 


3 Salk. 383, And by a charter of yet more 
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vided, that there ſhall not be at any time above the num- 
ber uf bers in Oxford em fowr in Cambridge. And, 
there is a proviſo that the ſame regulations about the 
granting of licences ſhall not in any wiſe be prejudicial 
or hurtful to any of the univerſities of Oxford and Cam- 
bridge, or to the chancellor and ſcholars of the ſame, or. 
their ſucceſſors, to impair or take away any of the li- 
berties privileges franchiſes juriſdictions powers and au- 
thorities to them or any of them appertaining or belong 
ing; but that they may enjoy the ſame in ſuch large 
and ample wiſe, as tho' this act had not been made: 
So alway that there be not any more or greater num- 
ber of taverns kept or maintained within either of the 
ſaid towns of Oxford or Cambrige, than may be law- 
fully kept or maintained by the proviſion and intent of 
this act. 

By the 1 7a. c. 9. for reſtraining of tigling. in . 
houſes ; it is, provided, that the correction and puniſh- 
ment of ſuch as ſhall offend againſt this act within 
either of the univerſities, ſhall be miniſtred by the go- 
vernors, magiſtrates, juſtices of the peace, or other 
principal officers there; and that no other within their 
liberties for any matter coneeraing this law ſhall in- 
termeddle. 

And by the 4 1 1 the puniſhment of ee 
enneſs; it is CE that nothing therein ſhall be 


prejudicial to either of the two univerſities ; but. that 


the chancellor maſters and ſcholars may enjoy all their 
juriſdictions rights privileges and Wer as nn 
they might have done. 0 

By the 11 C 12 W. c. 15. and 12 & 13 N. 6. 11. 
. 19. The mayor or other chief officer of every city, 
town corporate, borough, or market town, {hall cauſe 
all ale quarts and ale pints brought to them, to be mea- 
ſured and ſized with the ſtandard, and then ſigned 
ſtamped and marked ; provided, that nothing there- 
in ſhall extend to deprive the two univerſities of this 
kingdom, or either of them, of their right, privilege, 
and uſage of ſizing ſigning ſtamping and marking of mea- 
ſures for beer and ale wichin their reſpeRive limits and 
juriſdictions; but that they may Wey their ſaid right, 
privilege, and uſage. _ 
T. 1 An. Ruſh againſt the chancellor and hols of 
the upiyerſity of Oxford... It was moved for a prohibition 


to a ſuit in the vicechancellor's court againſt certain 1 


bre wers, for ne ill beer and faite mea ure; and tne 
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particular exceſs of juriſdiction alledged was, the exacting 
juratory caution; and it was alſo inſiſted, that tho” they 
have the aſſize of bread. and beer by charter, yet a power 


to puniſh by fine, and proceed according to the civil.law, 
cannot be by charter. But by Holt chief juſtice; Before 
the 14 Hen. 8. the univerſity had the juriſdiction of a 


leet, and exerciſed it in the vicechancellor's court; but 


the charter of the 14 Hen. 8. grants them power of treſ- 
paſſes, and that over all perſons whatſoever, if a ſcholar 
be party. 1 Salk. 343. ; 


By the 9 An. c. 23. which laid a ſtamp duty upon ale 


and wine licences, it is provided, that nothing therein 


{hall extend to prejudice any right which the two uni- 


verſities of Oxford and Cambridge or either of them have, 


or claim to have, to the licenſing any taverns, inns or 
alehouſes, within their ſeveral juriſdictions ; but that the 


ſaid univerſities may from time to time grant licences for 


any taverns inns and .alehouſes within their ſeveral ju- 
riſdictions, ſubject to the ſaid duties, in as ample manner 
as they might lawfully have granted the ſame, if this act 
had not been made. „„ SY 
By the 10 Geo. 2. c. 19. It ſhall not be lawful for the 


chancellor or vicechancellor of the univerſity of Oxford, 
or any other officer of that body, to receive or take di- 
realy or indirectly, any fee perquiſite gratuity or reward, 


for granting ſuch licences as aforeſaid ; nor ſhall any ſum 


of money fee gratuity or reward be hereafter paid to any 


perſon or perſons for or in reſpect of ſuch licences, other 
than ſuch annual payments in like manner and to the 


like uſes, as have been uſual in the univerſity of Cam- 


bridge; any law or cuſtom to the contrary notwithſtand- 
ing. Provided, that nothing in this act ſhall in any wiſe 


be conſtrued, to prejudice or confirm any of the liberties, 


privileges, franchiſes, juriſdictions, powers, and autho- 
rities, appertaining or belonging to the mayor,, bailiffs, 
and commonalty of the city of Oxford, or to any of them; 
but that they may enjoy the ſame, as if this act had not 
been made. 


By the 17 Gee. 2. c. 40. Whereas divers perſons have 


of late taken cellars, vaults, or warehouſes, within the 
univerſity of Oxford and precincts thereof, in which they 
retail preat quantities of wine, not having licence from 
the chancellor or vicechancellor of the ſaid univerſity, in 
violatian of the rights of the ſaid univerſity, and in pre- 
judice of his majeſty revenues; and whereas the like of- 
fences may be committed within the univerſity of Cam- 
bridge and the precincts thereof, by perſons ſelling wine 


by 
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by tetail, not being duly licenſed by the ſaid univerſity; ; 
and whiotcas the acts of parliament relating to wine li- 
cences do not extend to the ſaid univerſities: it is enact- 
ed, that no perſon ſhall ſel] wine by retail, within either 
of the ſaid univerſities or the precincts thereof, without 
_ ce from the chancellor or vicechancellor of the uni- 
rlity of Oxford, and from the chancellor maſters and 
ſch6lars of the univerſity of Cambridge reſpectively, on 
pain of forfeiting for every offence 51, half to the king, 


and half to the informer ; and perſons offending againft 


this act may be proſecuted and proceeded avainſt for the 
faid forfeitures in the courts of the chanceljors or vice- 
chancellors reſpectively, in a ſummary way by ſummon- 
ing, the party accuſed ; and on appearance, or contempt 
in not appearing (oath being made of the ſummons), 
ſuch courts may examine the matter; and on confeſſion 
of the party accufed, or oath of one credible witnefs, 
may give ſentence, and iſſue their warrant for levying the 
forfeiture by diſtreſs and ſale, rendring the overplus ; and 
for want of diſtreſs, may commit the offender to the houſe 
of correction for one month; and no proceedings herein 
ſhall be removed by certiorari, wuntil- the party before the 
allowance thereof ſhall find two ſufficient ſureties to be- 
come bound to the proſecutor in the ſum of 501, to pro- 
ſecute the ſame with effect within twelve months, and to 
pay unto him his cofts and charges of the removal of ſuch 
ſentenee and the proceedings thereon, in caſe ſuch ſen- 
tence ſhall be afirmed.- Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice' or confirm any of 
the liberties privileges franchiſes juriſdictions powers and 
authoriries appertaining or belonging to the mayor bai- 
liffs and commonalty of the city of Oxford, or to any of 
them; but that they may: enjoy the Me as if this act 
had not been made. 

By the 26 Geo. 2. c. 31. for licenſing alehouſes ; it is 
provided, that the ſame ſhall not in any wiſe be prejudi- 
cial to the privilege of licenſing taverns and other pub- 
lick houſes, claimed by the two univerſities or either of 
them; nor to the chancellor maſters and ſcholars, or any 
officers of the ſame, or their ſucceſſors; but that they 
may uſe and enjoy fach privilege, as they have heretofore 
lawfully ufed and enjoyed. 

By the 30 Geo. 2. c. 19. containing additional duties 
and other regulations about wine Jicences, it is provided, 
that nothing in this act ſhall be in any wiſe prejudicial 
to the privileges of the two univerſities, nor to the chan- 
cellors and ſcholars of the fame ; but that they may uſe 
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their ſucceſſors; but that they may uſe and enjoy ſuch 
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and enjoy ſuch privileges as they have heretofore lawfully 
uſed and enjoyed. nas nd p 
And by the 32 Geo. 2. c. 19. explaining and amending 
the laſt mentioned act, it is provided, that nothing in 
this or any former act, relating to wine licences, ſhall in 
any wiſe be prejudicial to the privileges of the two uni- 


privileges as they have Heretofore lawfully uſed and en- 


joyed: any thin 
notwithſtanding. 


g to the contrary thereof in any wiſe 


Some have doubted, ſince the acts about juſtices of the 
peace licenſing alehouſes wete made, whether the vice- 
chancellors in the two univerſities reſpectively have now 


a power to regulate and control] the felling of ale and 


other liquors within their ſeveral juriſdictions, as they had 
before the making of thoſe acts; but upon what thofe 
doubts are founded, doth not clearly appear. That they 
had a privilege by charter to licenſe alehoifes, before the 
act of parliament of the 13 Elia. is unqueſtionable. That 
privilege, whether valid or not by charter, was eſtabfiſhed 
and made good by that act. From thence, to the 2d 
year of Geo. 2. no alteration by any act was made con- 
cerning the power of licenſing alehouſes. By the act of 


2 G. 2. c. 28. it was enacted, that no licence ſhould be 


granted to keep an alehouſe, but at a general meeting of 


the juſtices for the diviſion, and all licences granted other- 


wiſe ſhould be void ; But there is à proviſo, that no- 


thing therein ſhould extend to alter the method or pow- _ 


er of granting licences in any city or fown corporate. In 
the act of the 26 G. 2. c. 31. there are ſeveral other re- 
gulations; but with a ſpecial proviſo, that the ſame ſhould 
not extend to the univerſities, and a recognition withal 
(as above expreſſed) of the faid privilege of the univerſi- 
ties to licenſe taverns and other publick houſes within 


their diſtricts. 


And the like is acknowledged, with re- 


ſpect either to taverns or alehoufes, or both, by no lefs 
than ten other acts of parliament, as is above ſet forth 
as alſo by two other acts, as here follow under the two 
next ſections: that is to fay, the ſaid power is recognized 


40. By the 


dy thirteen acts of parliament. | | 
An. c. 10. requiring that no perſons Carriage of !et- 
ſhall carry letters but the poſtmaſter general or his depu- ters. 


ties, there is a proviſo, that nothing thereia ſhall extend 
to either of the univerſities, but that they may uſe and 
enjoy ſuch privileges as heretofore they have lawfully uſed 


and enjoyed, and that all letters and other things may be 
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ſent or conveyed to or from the ſaid univerſities, in man- 
| 5 ner as heretofore hath been uſed. F 
Diſtillers ſetting .. 4x, By the 9 G. 2. c. 22. After the aqth day of Sep- 
ITS. tember 5 = ee hath followed — we: 
ciſed the art or buſineſs of . diſtillation for ſeven, years laſt 
paſt; or hath ſerved, or on the 25th day of March. 
1736 was ſerving an apprenticeſhip to the ſame; ſhall 
have full liberty and authority to exerciſe and follow any 
other trade art buſineſs or manufacture, in any city town 
or place in England; any law, charter, grant, cuſtom, 
or uſage to the contrary notwithſtanding. f 1 
But by the 10 Geo. 2. c. 19. Whereas ſince the making 
the ſaid act, and under colour thereof, perſons not li- 
ceaſed by the chancellor maſters and ſcholars of the uni- 
verſity of Cambridge, or by the chancellor or vicechan- 
cellor of the univerſity of Oxford, have exerciſed and 
followed, or may exerciſe and follow, in the city of Ox- 
ford and town. of Cambridge, the trades of vintners or 
wine ſellers, and much evil rule and diforder may be 
practiſed in taverns not ſo licenſed, to the great annoy- 
ance of the ſaid chancellors maſters and ſcholars, and 
corruption of the youth educated in the ſaid univerſities; 
it is enacted, that after Sept. 29, 1737, nothing in the 
faid act contained ſhall extend to prejudice the right 
which the chancellor maſters and. ſcholars of the ſaid 
univerſity of Cambridge, or the chancellor or vicechan- 
cellor of the ſaid univerſity of Oxford, do claim, of li- 
cenſing taverns and other publick houſes within the pre- [ 
,cinas of either, of the ſaid univerſities; but they may 
enjoy the. ſaid right as fully as if the ſaid act had not 
been made. Provided, that ſuch diſtillers as aforeſaid, 
who ſince. the ſaid 2gth day of September 1736, have ex- 
erciſed or followed in the ſaid town of Cambridge the 
trades of vintners or wine ſellers, without the licence of 
the chancellor maſters and ſcholars, ſhall have liberty to 
- Exerciſe the ſaid trades there, ſo as they take out ſuch li- 
cences before the 24th. day of June next following, pay- 
ing their .proportion for the ſame of the money uſually 
and annually paid by the vintners or wine ſellers now 
licenſed by the ſaid chancellor maſters and ſcholars, and 
upon ſuch terms, and ſubject to fuch regulations condi- 
tions reſtrictions and power of revocation, as the ſaid 
vintners or wine ſellers ſo licenſed as aforeſaid are ſubject 
to, 3 | | 
Soldiers ſetting | 42. By the 22 Ges. 2. c. 44. and 3 G. 3. c. 8. ſoldiers, 
On. and mariners who have been employed in the king's 


| ſervice, and have not deſerted, may ſet up ſuch trades as 
1 | | 7 
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they are apt for, in any town or place within this king- 


dom: — Provided, that this act ſhall not in any wiſe be 


ptejudicial to the privileges of the univerſities of Cam- 
bridge and Oxford, or either of them; or extend to give 


liberty to any perſon to ſet up the trade of a vintner, or 
do ſell any wine or other liquors within the ſaid univer- 


fities, without licence firſt had and obtained froni the 
vicechancellors of the ſame reſpeCtively, 7 
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43. In the ſtatute 1 & 2 P. & M. c. 7. which en- Perſons not free 


acteth, that perſons dwelling in the country, and not be- 
ing freemen of cities or towns eorporate reſpectively,” ſhall 
not ſell goods by retail within ſuch city or town corpo- 
rate ; there is a proviſo, that nothing therein ſhall be pre- 
judicial to the liberties and privileges of the univerſities of 
Cambridge and Oxford, or either of them, | 


of the city or 
town, ſelling 
goods thetein. 


44. Whillt the laws for purveyance were in force, it Purvezane. 


was enacted by the 2 & 3 P. & M. c. 15. that the king's 


purveyors ſhould not take grain or victuals within five 


miles of Cambridge or Oxford, unleſs when the king or 


queen ſhould be there or within ſeven miles thereof. But 


now, by the 12 C. 2. c. 24. All purveyance whatſoever 
is intirely taken away. - 2 5 


45. By the 10 Geo. 2. c. 19. Whereas the letters pa- Stag? plays. 


tent of king Hen. 8. made and granted to the chancellor 
and ſcholars of the univerſity of Oxford, bearing date 
the firſt day of April in the 14th year of his reign; and 
the letters patent of queen Elizabeth, made and granted 
to the chancellor maſters and ſcholars of the univerſity of 


Cambridge, bearing date the 25th day of April in the 3d 


year of her reign; and alſo all other letters patent by 


any of her progenitors or predeceſſors, made to either of 


the corporated bodies of the ſaid univerſities; and all 
manner of liberties, franchiſes, immunities, quietances, 
privileges, view of frankpledge, law days, and other 


things whatſoever they were, which either of the ſaid 


corporated bodies of the ſaid univerſities had held occu- 
pied or enjoyed, or of right ought to have had uſed oc- 
cupied and enjoyed; were by authority of parliament in 
the' 13th year of her reign confirmed to the chancellor 
maſters and ſcholars of either of the ſaid univerſities, and 
their ſucceſſors ; and whereas doubts have ariſen or may 
ariſe, whether by any of the ſaid letters patent liberties 
franchiſes immunities or privileges, or by any ſubſequent 
charter or charters, or by the laws and ſtatutes of this 
realm, the chancellor of either of the ſaid univerſities, or 
the vicechancellor thereof, or his. deputy, or any other 
perſon, be ſufficiently impowered to correct reſtrain or 
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ſuppreſs common players of interludes, ſettled reſiding. or 
inhabiting within the precincts of either of the ſaid uni- 
verſities, and not wandering abroad; and whereas the 
erection of any playhouſe within the precincts of either 
of the ſaid univerſities or places adjacent may be at- 
tended with great inconveniencies; it is enacted, that all 
perſo is whatſoever, who ſhall for gain, in any playhouſe, 
booth, or otherwiſe, exhibit any ſtage play, interlude, 
- ſhew, opera, or other theatrical or dramatical. perform- 
ance, or act any part or aſſiſt therein, within the precincts 
of either of the ſaid univerſities, or within five miles of 
the city of Oxford or town of Cambridge, ſhall be 
deemed rogues and vagabonds: and it ſhall be lawful 
for the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his deputy reſpectively, to com- 
mit any ſuch perſon to any houſe of correction within 
either of the counties of Cambridge or Oxford reſpec- 
tively, there to be kept to hard labour for the ſpace of 
one month; or to the common gaol of the city or county f 
of Oxford, or town or county of Cambridge, there 
remain without bail or mainprize for the like ſpace of- 
month; any licence of the chancellor maſters and ſchol 
of either of the ſaid univerſities, or any thing in any 
ſtatute, law, cuſtom, charter, or privilege to the contrary 
notwithſtanding. e = | 
Militia. 46. By the militia act of 2G. 3. c. 20. No perſon, 
| being a member of either of the univerſities, ſhall ſerve 
perſonally, or provide a ſubſtitute to ſerve in the militia. 
Lend tos, 47. By the annual acts for the land tax, it is provided, 

x that the ſame ſhall not extend to charge any college or 
hall in either of the two univerſities of Oxford or Cam- 
bridge; or the colleges of Windſor, Eaton, Winton or 
Weitminſter ; or the college of Bromley; for or in re- 

ſpect of the ſites of the, ſaid colleges or halls, or any of 
the buildings within the walls or limits thereof: or any 
maſter, fellow, or ſcholar, or exhibitioner of any ſuch 
college or hall, or any maſters or uſhers of any ſchool; 
for or in reſpect of any ſtipend, wages, rents, profits, ot 
exhibitions whatſoever, ariſing or growing due to them, 
in reſpect of the ſaid ſeveral places or employments, in 
the ſaid univerſities, colleges, or ſchools : or to charge 
any of the houſes or lands, which on or before Mar. 25, 
1693, did belong to the ſites of any college or hall. 
Provided, that nothing herein ſhall be conſtrued or taken 
to diſcharge any tenant of any the houſes or lands be- 
longing to the ſaid colleges, halls, or eee by 
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C.uolleges. 


their leaſes or other contracts are obliged to pay all rates 


taxes and impoſitions hatſoever; but that they ſhall be 


rated and pay all ſuch ates, taxes, and impoſitions. - Pro- 
vided alſo, that all Tuch lands revenues or rents, ſettled 
to any charitable off pious uſe, as were aſſeſſed in the 4th 
year of Will. and Mary, ſhall be liable to be charged; 
and that no other lands tenements or hereditaments re- 
venues or rents whatſoëver, then ſettled to any charitable 
or pious uſes, as aforeſaid, ſhall be charged. 


48. By the 20 C. 2. c. 3. Every diſtin chamber in Duty upon 


a college or hall in the univerſities, ſhall pay the duties bouſes and vin - 


upon houſes and windows, as if it was one intire * 
houſe, | 


of the 32 G. 2. c. 33. ſhall extend to charge any offices or 
employments in either of the two univerſities. —— But 
there is no proviſo for exempting offices in the univerſities 


fon the duties charged by the ſaid former act of the 31 


Gs. . 11. | 
0. By the 18 El. c. 20. and 35 El. c. 7. divers regu- H 


latihas were made for repairing the highways within one 
mile of the city of Oxford, under the controul of the 
vice chancellor and mayor, with other juſtices of the 


univerſity and city; which being found inſufficient, an 
act was paſſed in the 11 G. 3. c. 19. for rendering the 
ſame more effectual, and for cauſing the ways commonly 
called the mile ways to be repaired; for making a com- 


modious entrance thro' the pariſh of St Clement; for 


rebuilding or repairing Magdalen bridge; for making 
commodious roads from the ſaid bridge, thro' the uni- 
verfity and city, and the avenues leading thereto; for 
cleanfing and lighting the ſtreets, lanes, and places, with- 
in the ſaid univerſity and city, and the ſuburbs thereof, 
and the ſaid pariſh of St Clement; for removing nuſances - 


and annoyances therefrom, and preventing the like for the 


future ; for impowering colleges and corporations to aliene 
their eſtates there; and for removing, holding, and regu- 
lating markets within the ſaid city. Is 


Commandments, to be ſet up at the eaſt end of the 
| Church. See Church. 2 


Here endeth the FIRST VorLumE. 


49.. By the 32 G. 2. c. 33. explaining a former act, Duty upon o · 
viz. 31 C. 2. c. 22. which impoſeth a duty upon offices f ces and pen- 
and penſions; it is provided, that nothing in the ſaid act ſions. 


| natory. By Robert Lowth, D. D 


Capri, in 


2 8. 


75. SAT 48. a new Tranfation with 2 ne Dit. 
ſertation, and Notes, Critical, Phi , Phypfogical and Expla- 
R. S. London, and 

Goetting, Lord Biſhop of London, ad Edit, 11. 1s. 


A Commentary, with Notes, upon the Four Goſpels, 


and the Acts of the Apoſtles; a new "Tranſlation of St. 
Paul's firſt Epiſtle to the Corinthians, with a Paraphraſe and 
Notes. To which are added, other Theological Pieces. 


By the Right Rev. Zachary Pearce, D. D. late Lord Biſhop 


of Rocheſier. With/a Review of his Lordſhip's Life and 
* written 7 by 1 85 2 Vols. "$8.4 los. 


oc rAvos and TWELVES. 


; | Commentaries on the Laws of England, By judge 
Bigeiſione. 4 Vols. 41. 48. 


Another Edition in 4 vols. vo. 11. 1058. 


Sermons on various Subjects, by the late John Farquhar, 


M. A. Miniſter at Nigg, carefully corrected from the Au- 
thor's MSS. by George Campbell, D. D. Principal of Ma- 
riſchal College; and Alexander Gerrard, D. D. Profeſſor 
of Divinity in King's CT Aberdeen, 2 Vols. 34 
Edition. 78s. 


An Introduction to che Study of the Prophecies, con- 
cerning the Chriſtian Church, and in particular concern- 


ing the Church of Papal Rome: in twelve Sermons 


preached in Lincoln's-Inn Chapel, at the Lecture of the 


Right Rev. William Warburton, Lord{Biſhop of Glouceſter. 
By Richard Hurd, D. D. Preacher to the Hon. Society of 


Linceln's-Inn, the 3d Edition, 2 Vols. 7s. 
Sermons by Colin Milne, D. D. Rector of North Chapel 


in Suſſex, Lecturer of St. Paul's Deptford, and one of the 
Preachers at the * of London * fernen, 68. 


